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Pc:titioo by WinStar Wireless of Floridia. Inc. ,.,, Arbitration of< 'crtain 
Tenns and Conditioos of a Proposed Agrcx:mcnt with GTE Florida 
Incorporated Concerning Resale and lntcrconm:ction Pursuant to 47 lJSC 
Sc:ctim 2S2«bt of the lclqmnmuojcations Act of 1926 

DctU Ms. Bayo: 

1•1ease lind cnclosc.-d lUI original and tiflc.:cn copies nf WinStar Wireless of 1:1nrida, Inc.'s 
Reply to Motion to Dismiss Issue No. I for filing in the above matter. 

Please date-stamp the c"tra copy and return it to us in the enclosed cn\•clopc. Service has 
~lade as indicated on the Cc..'ftific3tc of Service. If there arc any questions regarding this 
..6aucr. please conlaet me at 202-424-117 I. 

ACK '1 ---
A fA Very truly yours. 
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FLORIDA PUBLIC Sf.RVICf. COMMISSION 

) 

Pttltiolllty WlaSiar Wlrtlns of tlorida. ) 
l•r. for Arltltradoll of Certaia Tenu ) 
Md COINIIdau el • Pr1pned Aanealf•t ) 
wlda c;T£ ....,.., • ..,......ed ) 
c·.,.n-ralq Res~~~ lllld l•kmNI•td&oa ) 
P•n•••••• •17 USC S«t._ l!'lCb) ) 
of IlK" 'l'eten·n••lradea• Ad .r '"' ) 
---------------------------· 

Derktt No......,_ TP 

t'iled ..... .,. u. 1997 

WINST AR WIRt:l.f.SS OF FI.ORIDA, INC.'S Rt:PI. \' 
ro GTt: MOTION TO DISMISS lssUt: I 

On January 17, I'JIJ7, (iTt: nf I: lorida lncnrpor:al\.'tl r·c iTE") tik-.1<~ mnliun In dismiss 

issue I in the above-referenced matter. WinStar Wireless of a:toridll. Inc. ("WinSiar"). through 

its ullllcrsigned counsel, tiles this response lo GTE's motion and urges the Commission to clcny 

lhe motion. 

I. INTRODVCTION 

AI 3:00p.m. Friday af\cmoon. January 17. GTE SCf\'1.:d on WinSiar a motion to dismiss 

count I oflhe arbitration p':lilion which is scheduled In he heard by this Con1mission at 'J:Jfl nn 

Thursday. January 23, 1997. Count I addn:ssc:s lhe issue ofwhc..'lhc:r the Commission should 

rc..-quirc GTE lo include a most-fuvorc..-d-nation clause ("M-1:-N") in its intc..-rconnc..>elion and rcs;ak 

agrccmc..-nt with WinStar which would penni! WinStar to adopt SJX-cilic provisions of arbilratcd 

;md nq;nlialcd agrc.."c..-mcnls between 01'1! and nlh1.-r partk·s, withmal r~."'uiring it to a«lc'fll lhl' 

c:ntirc: agnx:nM.'DI. 

00': t. •. '· • . • • - •. ~ . ~ 
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The sole basis for this late filed motion apf'Cai"StO be the Commission's vote to adopt. 

without comment, StatTs recommendation in a separate arbitration h4.'1WC\.'11 Sprint and GTE thae 

stated: .. It is not ncccssary for the Commission to vote on this is.-.ue. The Commission is not 

ll:QYjrcd to interpret 47 U.S.C. § 2S2(i) to fulfill its arhitration responsibilities ... (empha.o;is 

added)' GTE then argues that the Commission made a legal. not a factual, dc.:cision in the Sprmt 

Petition proceeding and that the ck:cision reached in thai prnc.:c.·\:tling should he folkJWl'tlltcrl' tu 

conS(.'f'\'c Commission resourccs.2 

There simply is no hasis for GTE's position in the rlocurd helorc this ('onunissiun in this 

proceeding. The fact that the Commission in a SC..'Jlaralc arhitrution may have dc.ocidt.-d thai in the 

c:ircumstancc.-s of that particular case it was not IJiiiUin."' to dctcnnine whether in that case to 

require the inclusion of a most-favored-nation provision clearly doc..-s not bind the ('urnmis.o;ion 111 

this case. This Commission has made clear that its decisions in its ;arbitration COIS\.'S under thc 

I 'J'.Xt Act apply to the plll1icular partics before the Commission and the n .. ocord in that procc..'tling. 

GTE Uftpcars to argue that the Commission's decision not to rule on an issue in one arhitr.ttion is 

grounds for dismissing. without a hearing or exploration of the facts. an is.<ruc in an unrclah.-d 

proc4.-cding. 

GTE in its argument appears to seck to read the Commission's mirKI with rcspc.-cllu a 

d4.ocision the Commission has yet to write. Whatever the particular circumstances in the Sprim 

Petition ofSprjgt Commupjcatjons Cpmpany !.jmjtL'tl 11adi!Crshiv d /hltll Sprim !i1r 
Arbjtr;ttjm wjtb GTE Florida lllCOII)OfiiiOO Cooc:qninK lgtcrcoop&:.'Cljpg Ralcs. Tenus ami 
Condj&joos. pynueqt lo tbe fedt;ral Tclecornmynjcatjons Act of !9')6, Docket No. •H•II7J-Tf1 

( .. Sprint Petition"), Staff Recommendation at 77. 

l GTE Motion to Dismiss at 2. 
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petition proceeding, they an:, ai least. just that-- the particular circumstances in that pruc~"''tling. 

GTE has not altcmplcd to demonstrate that the factual circumstarlccs in that case arc the same as. 

or C\'cn similw to, the fiM!IS in this ca.~. 

WinStar will h:stity in this rroc~"''tling that its ,·ircumstanccs marlu.'tlly diner from other 

ALECs. including Sprint, which have whitralcd issues before this Commission both in h .. •nns of 

WinStar's u~ of a dim .. 'f~'nll\.-thnolugy Cmicrowavc ralh\.'f than lihcr upticst and its rdativc sil-l" 

WinStar is today vinually unique: among competitive local exchange carri'-'fll in that it pnwidcs 

local !M:rvic~'S on a point-to-ruin' hasis using wireless, digital mi llimcter wuvc cotp:tcity m the lx 

gigahcnz ("Giiz'') band. As a result of these factors. WinStar. frum the inc~'Piiun of the 

negoliottions, made it clear to GTE that a M-F-N clause consistent with the I 11% Act's 

rcc,uircmcnt to make available 

"q inten:on~lion, service w: network ck'tn\.'nl provid\.'tl under an 

agrc:cml.'nt approvl.'ll under this 11'->c:lion to which it is u p11ny In uny other 

rcquc:sting telccommuniQtions carrier Ufkm the same terms and conditions 

as tftoSC pnwid\.'tl in the ugrC'-'tnent." (cmrha.o;is added)' 

was an essential clement uf an Agr~ocment. 

WinStw in this negotiation. us well us those it ha.o; had and succcs.o;fiJIJy comJllcl'-'tl w1th 

numerous incumbent local exchange carriL'fll. ha.~ U!i'-'li a M-F-N rmvision as u proxy ti•r 

negotiations of the myriad individual pricing ck'lm-nts. As the f\.-turd \\ill ~'tnonstrate tlu!> I a ll 

was tully known by GTE. and, both parti~os acted accordingly until the C\'e of the clusc ufthc 

arhitratiun window. 

Tclcx:ommunicutions Act of 19%, Puh. I .. No. IU4- IU4, IUU Stat. St• (I 11%) 

C"I 1J% Acl'') at§ 2S2(i). 
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As discussed below, tlk.'f'\: is no &~uc..,'Stion ihallhc incluliKMa ;and fimn of a M-F-N 

pro\'ision is <Ill appropriate issw fhr arbitration in this llfOCccding. Fur whatever reason the 

Commission may have dl.'tcrmincd that it Wa.'>I)Ot m:cessary ft•r I he Cnnunission to vote em the 

issue of an a11propriate M-F-N in the Sprint l•ctition. it should nnt detenninc the issue uf wlu.:ther 

it will do so here without pro\•iding WinStar the opportunity to rrc~-nt e\'idc;.-nce on the tacts and 

circumstancc..-s surrounding the mle and lk.'Cc..,-ssity of an M-F -N prm·iding WinStar with the right 

to select terms in this case. The evidence will show that WinStar's particular circumstances 

c m.'Ct the manner in which 2S2(i), as it rclah .. 'S to 25 I and 252. must he interpn1<.'tl in this 

prc~eceding. 

II. TIU: IMPtF.Mf.NTATION Ot' Tltt: M-t·-N PROVISION Ot' 'l'flt: AC ~a· as 

ARBITRABI.F. 

This Commission has held that arbitration is appropriate for all "items c;.-numcmtcd in 

~'Ctions 251 and 2S2(ofthc I1JCJ«J Act). and mailers nc..,'Cessary tu implement those 1tc1m • .'" Tlu.: 

l!UCstinn oft he inclusion of appropriate M-F-N pmvisiuns in 1111 interconnccticm llgreemcnt 

m1W<.'al WinStar and Gl'l! is clcurly arhitr.&ble as the M-1;-N ri.'\IUirc.."lnent is OOI!tainecl in se,·tiun 

252(i) of the Act. Mor<.'O\'c..,T, the M-1:-N is.'>uc falls withinth"· rc..,"fuirl."t11cnts of ~'Ctinn 251 f,· t. 

Sp~.'Citically, sc..,'Ctions 25 l(e)(2)C U) ("lmcrcotUli.'Ctiun"), 251 (e)( J) C"t Jnbundkd An·ess"). 

251(c)(4) (''Resale .. ) and 2S l(c)((•) f'('ollocation''), each impc•sc the duty nn incumbents tn 

rnovide the llesignatcd services ur clements In any requesting tek'Cmmnunicatiuns c01rriL·r em 

4ln the Maner of Mctmaolitao Fibs;r Systems of F)oric.la. Inc, 's l1etition for Arbitration llf 

l's,.'ftajn '1\.m•s apd Coodilions of a Pnl£!0l!S.-d A~"1m"l with <.'s,.,uro~l Telephone Comp;u!)' uf 

Floric.la ;md Upitql Telc;pbonc Cpmpapy pfflorida ('ppc'-min~ lntLTcom"-.,;Jjon iliad K,saiL· unsh.·r 

the Jclecomownjsatjgps AcJ of I •)%. Dockc..,'l No. 9l.CJ838-TI1• Order No. I'SC .•)(,.J J21-FOI,.-TI•. 
at "(Ochlbcr 30, 1996). 

• 
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r.th:s. k'flits. and conditions that arc nondiscrimin:atory and in accord with St.'Ction 252. 

Contomaity with th-.: M-1:-N mandate of sc.'Ction 252 is tht.-rc:ftne "rt."fuiretnL"Jttuntler sc.-.:tiun 

2SI(c). As such. the issue between the partit:s concerning the filmt of u M-F-N 1mn-ision in their 

•ntcrconnection agreement is an issue which is apftropriate for the Cummission to arbitrate. 

Moi\.'0\'Cf, in the particular circumstances of this c~. 1~ issul."S surrounding the M-1:-N 

pnwisions arc et.'l'ltralto what WinStar understood to he the ncgntiatt.'d bargain. Gin'11 WinStar" s 

unit~uc ll.-.:hnology and rclati\•c size. it sought. and hclie\·cd until just prior to the arhitratiun 

deadline:. that it had agrccnu.'1lt on M-F-N provisions which would authorize ittn sclt.-.:t 

&ndividual rates, terms and/or conditions currently made a\·ailahle to other carriers ur which arc 

suhsl."fiiL'fllly ncgutiatcd by GTE and other carriL'fS, or impust.'tl hy arhilrilh .. 'tl 'kcisinns inmlving 

GTE and other Florida carriers. An interpretation of the M-F-N which \\nuld require WinStoar to 

adort rates. tt.'RitS ur conditions made available to otht.-r caniers unly if the entire agn.'\.'fnent is 

adopted would, as a pro~etical matter. cfft.'Ctivcly negate WinStars ability to~ in\'Oke the M-F-

N clause.' and cm .. 'Cti\•cly constitute the very discrimination tC>rhiddL'tt by SL-.:tion 251 . 

Ill. 'l'llt; Af''l' Rt:QUIRt:s A .. PICI\ AND ('IIOOSt:" APPilOAf'll '1'0 PRt:\ ' t:N'I' 
DISCRII\IINA TION 

As WinStar will demonstrate. the history of the WinStar/GTE negotiations clearly 

illustrate WinStar's reliance:. understanding and hclict: frumthe wry beginning of the 

~r:or example, a,t; no other wirciL'SS CLL~Cs appc;ar 1t1 be negotiuting intercmtnt.~t•nn 
agn,,.emc:nts, it is highly unlikely that any otht.-r agrCC.'fnL'IIts. i.e .. those hcing ncgotiatt.'d hy fihcr­
hil~'tl t' ilrriers. will contain provisions critical to WinStar such as micmwa\·e collocation. ami 
acn"S." lt.l rools mMJ risc.'tS. So, too, gi\'L'11 WinStar' s rdath·cly small site. it c11uhl nc\'l.'f acl.'l.'f't 111 

toto an agreement with. for example. a given volume and tentt d1S4't~unt l(,r a panicular rcsoak 
product or a particular unbundled element. which a far larger earner might \'Oiuntarily negotiate. 

- _ ___ ___:. __ ......._ 



... 
ncgullations,thatthc coluplct\.'11 agJ\.'CI1lcnt would mdtklc M-F-N Jlrn\'isiniJs whtdl \\nuM Jk:IIIUI 

WinS tar to select from provisions (ill: agr\.>t."S to or is rc'fuircd tu prO\• ide other carriers. 

WinStar has negotiated agreements with othc.'f DOC's, anti nthcr ILH ·s containing such 

provtsions. Because WinStar's JH Ullz wireless t\.'Chnolugy dillcrs cmnplctcly from the tilk·r 

UJllic hascd tr.mSJMM1 tcchnulogy cmrlnycd hy wirclilll' t'Otmcrs, 41 flrtl\'iston allowmg W mSiat In 

sck'CI tcnns and conditions pro\' idcd to olh\.'f carriers on an item hy i1"1n hasis. r.tlh\.'f tlt:m rurd !-

ao; a single o\•crall package, is c.-sS<.-ntial. AhS<.'Ilt such a pro\'isiun. WinStar would cllccli\'Ciy hl· 

denictl the opponunitic.-s providc.-d to uther ALE('s. 

WinStar's position is fidly SUJlfltlrtcd hy the Act. The Al·t ftnl\' itlcs WinSI:tr \\'tlh tltl' 

opportunity to utilize the r.&tL'S and t\.'flllS of ncgotiatL-d or ;~rhitr:ttl'tl interconnccllnn ;~grccmenl' 

either in their entirety m: individually anti ~1'aratdy . The Act Jlrn\'itlcs: 

A local exchange earri\.'f shall make avail:thle iWl! mtcn:unn\.'Ciion. 
54.'fVicc, or ru.1work ch.'lllL'Ill provided u11tler an agreement approwd 
under ( § 2521 to which it is a party to any other rc."fU\.'Siing 
tclccommunications carric.'f upon the same tenus os11tl colklitiuns :ts 
those provided in the agn.>t.-n1ent. Act § 2~2( i) C cmJlhasis <ttltktl). 

·n,erc is nothing in the language nfthis scctinn to suggest that agreements must he m:ulc 

a\'ail:thlc to other carriers only in their entirety. The language 1111 its face sl~lles that c:tniers 111.1~ 

sek'CI '"'."interconnection, any service or any network clement un the same Icons :mtl ctmtlil tun-. 

as it is um .. 'n.'d to anotlk'l' carric.'l' in :an uppm\'Ctl :tgn.-cmcnl. Uy IISIIIg the Jlhrasc "all): 

interconnection. service, or clement, .. Congress clearly inl\.1kk-d A I.E< 's to he :thlc In :1ccess 

rcle\·;ant ptlf1ions of agr\.'\.'llJCnls without ha\·ing to acccrt c\'ery lcnn nf an agr"·cmc111. A 

potential competitor must be ahlc to rC'fUCSI from an LI:C any contractual pro\·ision ohtain""l 

I rom I hal I .EC hy anotiM.'f cnm(l\.1itnr. withuul th"-r"-hy heing uhl igctl tn :assume allulhcr ll'nn:. , •f 

(I 
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thl.' LEC .. s existing agr«'tll\.'fll. The prO\•ision distinguisiii.'S between an "agr\."\.'lll\.'111" and ":my 

imerconncction, S(.'n•icc, or II\.1Wmk elem\.'llt" a\•ailahle under the agn."\.'111\.'111. ComllCIIing 

relJUesting carri\.'I'S to elect entire agn .. "\.'llll.'llls ins1ead of r<~rticular services or network d ement' 

untlcr such agn.>c:mcnts would drain the J1hrasc "any inlerconncetiun, scn·ice. or network 

dement" of meaning. The imf'Ortance Congress rhaccd on this is underscored hy the Act '~ 

rcquirL'ttK.'tlt that existing agrL"\.'Itl\.'ttls hi.1W\.'CII l .ECs be fil\.'tl with stale commissiuns." ( 'le:uly. 

Cungn.-ss intcndc:d that agn."\.'fltc.'flts with ocher l.ECs be made ruhlic so that incumbent I.I ~C \ uut 

he in a 11usiti'"' In discriminate llCIW\."\.'11 incumhc:..'ltt tEt 's ;md n\.'W entrants. GTE's refusal ht 

inclutlc the "tEC or" phras4: WinStar sought in the M-F-N pnwisiun itultitmttcly llrllJ1USCd 

illustntlcs its unwillingtl\."'5." to accert the rcquir\.'lllcnts nf the I'J% Act intended lullrcvcnt 

discnrnination. fndc.-ed. the Senate Committee on Contnt\.'fCe, Sci\.'IICc, and Transrortation in 

consi'l"'ling the 1996 Act, statc...t that section 2S2(i) wa.o; intend""' to "make int"orconnLx·tiun lllllrL' 

etlicknt hy making avaihthlc to other carric.'I'S the jndjyjdyyl clements of agr«'lnents that h:n•c 

h\.'\.'11 previously negotiated."' lltc usc of the phrase "individual cl\.'111\.'llts of agr\.'Cml.'nls" dc:trly 

sup~ms tltc conclusion that ncgntiah . ..t agrL"\.'rtlcnts arc gcncr:tlly to he made a\·ailahle to othl.'r 

carriers on an item-by-item basis. 

WinStar will prcsc.'tlt C\•idcnce dcmonstro~ting that WinStar's wirck-ss technology rL~uirl.'s 

collocation through rooftop access, accc.-ss to root\ops a.o; a me;ms of distribution, and utilizes 

wireless meets fhr intc:rcnnm.-cliun. In these cirnamst:utccs. :ttkdsiun that the Act only rL"JUirL's 

1'1')96 Act§ 2S2(h). 

7S"-natc Commiuee on Commcn:c:. Sci\.'tlCC, and Tr.tn~•rtation. S. R'-'P· No. 2~. I U4th 
Cong., I st Scss. 21-22 (Mar. 23, I')'JS) (c.'fnphasis added). 
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:m I .f ~( • tn make 11 previnusly 11C!,ttllioell.>tloegr"""""~' availnhlc in its entirety to subsequent 

rc."JUCsting carriers effectively would pn:dudc a wirclc.-ss ALEC such a.'i WinSt:er. lhnn uht:einin~ 

the benefits of an interconnection llgi'C(.'tncnt bctWC(.'II u l.l!{ ' and u wirclinc AI.I:C. Differences 

in h:chnology must not be used a.o; u mcuns to pr.:vent or delay WinStar in cmtaining 

interconnection tem1s th11t arc av11ilahlc to other ALECs l.'lltering the market.• 

Congress understood that it would be more dinicullltu I.ECs to discriminate ag:einsl 

mcliviclual AI.EC's if the terms of the agrl."\.'UK.'IIts, cctllc:divcly :mel singly. wc.-rc opt.'llto all 

ri."JUC.'Sting carriers. In this rcspc:c:t sc."Ciion 252(i) is one uflhc Act's prinmry louis lu prc>·eut 

incumhc.'lll LECs from discriminating ugainst (and among) new entr.&nts. Sl."Ciion 252(i) must he 

\'ic..-wcd us a shield to prolectm.-w entr.ants. not as a sword to he wieldc..'tl ugainst new t.'lltrants hy 

incumbentlECs. 

An M-F·N c:lausc is csscmtiulto maximizing cttlllltelition by ensuring that carriers nhtain 

access to terms and clements on a nondiscriminatory basis. In fact. there is a M-F-N in 

WinStar's partial agrccmc.'llt with GTI~'s sister company. ( iTE-California. gcwc..'flling tr.msit nate~ 

In &addition. GTE included a most tuvurcd nution clause in the h.:hneary t•J. t•J% MFSI< iTI: 

l'artial Florida Co-Carrier Agrccmcnt. and the August <•. I•Jcx. MFS/GTE Partial Florida Co· 

Carrier which both GTE and MFS sigm.'tl and submitted to this Commissiun lt•r uppru\'al ;aticr 

the passage of the 19CX• Act. GTE's refusal as of August 21 tt• include any M-F-N. and unly 

"Similarly, because of its relative si1.c, WinStar may nul he in a positiontu mc.."\."1 \'arimas 
mlumc and tcnn n-quircments under agreements entered into by larger carric..'f'S. Under GTI:'s 
thcua y. since WinStur cuul&lnot meet thc..'SC h.'flns. the provisions of these agrc..'\.'mcnts would nut 
he avuilablc to WinStar. Such an intcf!•retutiun wmdtlnmkc nu scnsl· in tmt&·tin·. lkcausc "'-'\\ 
cntr.mts have different needs, few, if any, would lind it useful to purchase the Jnccasc hun&lk ut 
scrvic&:.'S or clements contained in agreement between an incumhc.'llt tEC und unc! .. cr entmnt. 

8 



,._ 

subsequently to include an M-F-N, which it interpreted as pruviding ttn the adoption of alltenns 

or condition, is discriminatory in violation of Sections 2S I Wkl 2S2. WinStar's testimony will 

shnw that the history of the GTEIWinSI;ar negotiations evidence WinSt;ar' s reliance on WI M-F-N 

that allows for item-by-item choice as ••tm,xy lilf the p:u1ies St.-p:matc neguliatinn~ m·cr c,vcry 

term ufthe ;agn.'CnU .. 'Ilt, particul:~rly prices. The inclusion of an M-1:-N clause pcm1i11ing the 

selection of individual clements of approv"-d agreements is essenlialtn ensure WiuStar's :1luhty 

to enforce ilS right to n:ccive nondiscriminatory trcatm'-'llt from (_jTE. a right to which WinStar 1s 

entitled under the 19'16 Act. 

IV. CONCI.VSION 

1:or the fon.:going n:ao;cHIS, the ( 'mnmis.or;ion shnuld dl'IIY (j'f'l: 's mutiuntn dismiss issue t 

without receiving evidence of the facts and circumstances in this case as without merit. 

RoiM.'ft G. &Tgcr 
Vice President/Regulatory/Legal 
WinStar Wireless Fiber Corp. 
114(, 11)th Strcl1, N.W .. Suite 25 
Washington, D.C. 2UU.lf• 

Rcsp&..'Ctfully Suhnlillcd, 

Richard M. Rindlcr 
Kathy Cooper 
SWIDU!R & ItER UN. Chartere,J 
JOOO K Str"""1· N.W .• Suite JUU 
Washington. 0 .{ ·. 20007 
(202) 424-7SUU 

Counsel fhr WinStar Wireless uf Florida, lm:. 

C) 



IIK.'fl--hy Cl.'t1ily that c•'l•ics ut' WinStar Wireless uf l:lnridil, Inc.'s ltc1•ly tn <_iTE Muttuu 

to Dismiss Issue No. I in Docket 'X»>»CJ7fJ-TP were !>l-'111 \"iit littsimile on January 22. JIJC)7, In the 

panics listed below. 

Martha Urown 
Oi\·ision of Legal Sen· ices 

Flnrida l'uhlic Scf\·icc C'nrmnissinn 
254CI Slnunaul Oak Hlnl. 

TallaltiL'ISl.'C, Fl . J2:\1J4J. f1M5U 

Anthony 1'. Gilhtum 
Associate General Cnunscl 
GTE Telephone Qrcrations 

One Tampa City Center 
Post otftcc Box I W. FLTC'UIM17 

Tamra. FL JJt•UI 

;L:,~vr-r/ lJ1 i!~t/J~ 
Richard M. l(inllk..-
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