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FJJ.E ijpt 
BEFORE THE FLORIDA PVBUC SERVICE COMMISSION 

In re: Petition for Expedited 
Approval of Settlement Aarreecni!DIIIenmt 
with Lake Cogen, Ltd. by 

Dock~t No. 161477-BQ 

Florida Power Corporation. 

MOTION OF 
lAKE INTEREST HOLDINGS, INC. 

TO SUSPEND THE PROCEDURAL SCHEDULE 

Pursuant to Rules 25-22.037, Florida Adminiltrative Code, Lake Interest Holdings, Inc 

("LD-D"), respectfully movet to IUipelld the procedural ldledule. LIHI has separately filed today 

to intervene in this proceeding. In suppon of this motion, LIHI 1t1tea 11 follows 

I. 

2. 

LIHI owns or controls 50.Wo of the equity of Lake Cogen Ltd., 49.1% as a 

limited panner and I% u 1 general putner. LIHI is 1 whoUy-owned subsidiary of Nonh 

Canadian Resources, Inc. NCRI is 1 wholly-owned subsidiary of Noreen Explorer. which 

is in tum a wholly-owned subsidiary ofNon::en Energy Resources Ltd. Noreen is a major 

Canadian energy and resources producer and marketer. 

On December 12, 1996, Florida Power Corporation ("FPC") filed with the 

Commission a "Petition for Expedited Approval of Settlement Agreement with Lake 

02231 ft.uzo;;; 
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3. 

4. 
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Cogen, Lid. by florida Poww Corpomion" ("FPC Petition") FPC allachcd to ots 

Petition 1 documcal entitled "Settlement Agreement and Amendment to Negotiated 

Conii'ICt for the Purdlue of Firm EneraY from 1 QualifYing Facility between Lake C ogen, 

Ltd. and Florida Power Corporarion" ("Settlement Agreement") 

Thia Settlement ABJeement purponsto resolve, among other matters. onsning 

litigation between FPC and Lake Cogen, Ltd. ("Lake") concerning the terms, condition<. 

and paymenu to be made for purc:hued power from the Lake plant under the "Ncsotiatcd 

Contract for the Pun:haae of Firm Capuity and Energy from a Qualifyins Facility between 

Lake Copn, Ltd., and Florida Power Corporation" (''Power Purchase Agreement" or 

"PPA"), &om Augua, 1994, to the dale of the Settlement Agreement n.~ Settlement 

Agreement alao providca reviled terms, conditions, and payments for power purchases 

from the plan! into the fUture. 

LIHI ia a General Partner in Lake Cogen, Ltd. pursuant to the First Amended and 

lleatated Limited Partnerahip Agreement of Lake Cogen Ltd., dated July 24, 1992, as 

amended by the Finl Amendment thereto, daled June 13, 1994 and subsequent 

amendments (indlllively, "Partnenhip Asreement"). A complete copy of the Pannership 

Aareement, including amendmenb, can be made available to the Commission if deSJred 

The remaining equiry in the Lake partncrahip ia held by GPU International 

("GPUI") through aubaidiariea induding Lake lnvealmcnt, L.P. which holds a 48 9% share 



) 

of Lake Coaen. Ltd. u a limited panner and NCP Lake Power Incorporated ("NCP 

Lake"), which ia a 1% General Partner. The equity of Lake Investment, LP, is held by 

two entities, NCP Lake, and NCP Gem Incorporated ("NCP Gem") NCP Lake holds the 

I% General Partner imerelt in Lake lnvalment, L.P , while NCP Gem holds the limited 

pannership imerelt. Thua, in total, UHI OWIII 50.1% of Lake Cogen, Ltd , and Gl'l II 

through Lake lmiiltia64 and NCP Lake OWIII49.9"/o of Lake Cogen, Ltd, of which both 

panies hold equal I peiWill interest& u General Pannen. 

6. In ICClOnlance wid! Section 11.2 of the Pannership Agreement, the general 

7 

management and c:ontrol of Lake ia delepted by the General Panners to a Management 

Committee. Each General Penner shall appoint two members to the Management 

Comminee, which can only act wid! a quorum of three-quaners of the four members 

anending the lllllllina in penon, and wid! votes of not leu than th•.:e members The 

Manqement Committee haa never mer nor voted concerning this maller. 

NCP Lake ia named the Manqing General Panner in the Pannership Agreement 

as amended. However, the Managing General Partner ia specifically 1101 empowered to 

amend any of the Operative~ on bellalf of the Pannership without General 

Partner approval. The Operative Document& are defined in a aeparate agreement to 

include the Contnu:tl, which are in tum defined to include the Power Purchase 

Agreement 



8. 

9. 

10. 
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To lhe extent lhe Manlpment Comminee has not formally acted, the prior 

approval in writina i1 required &om all General Putners to any significant action affecting 

the lepl status, obliplions, or entitlements of Lake Cogen. Ltd., and no General Partner 

CIIIICI without lhe COIIMIIt oflhe others. Sec:lion ll.l(c) of the Partnership Agreement 

states as follows: 

"Erceptp tJto. QCtlon.r taim by 1M ~men/ Commillee pursualll to the 
aJitltority dllegcrt«< to /llwn/11, all aci/OIU 10 be laUn by the Generall'art11er.\· or 
by the Par/IWrsltlp Of' 1M ollwr Par/IWrs slla/1 be lalr.en only with the prwr 
approval in wrilltrg of a/1/lw Gmeral P-rs. No General Partner shall haw 
lhe IIJII/rorlty to acl 011 bellolf ofllw P-r:lhip Of' any Partner without the prwr 
wrillen llf1IIIY1I'al of all of 11w Gerteral PIITI1Wrs. " 

Thus !he Manqement Committee did notiCito approvr. the Settlement 

Agreement nor lhe llllllldmenu 10 lhe PP A, lhe Managing General Put ncr of Lake 

Cogen, Ltd. (NCP Lake) illpecifically prohibited from amending the Power Purchase 

Agreement on its own, and IUdl action Clllnot be taken without !he consent of UHI as a 

General Putner, which t:Ofllent wu not1011ght or obtained. 

Dapite its lack of a•tllority to do ao oa Ill -• aad without the eonaent or 

Lffil, NCP Lake •eptlated ud eaecuted the Setdellleat A1reement and 

amendmcall to the PPA. 

In footnote 3 at paac 3 of the FPC Petition. FPC states as follows 

"The Settlement Aafeement is also conditioned upon approval by 
Lake's Owner Trustee and, to rite extelll 11eeess.uy, its partner 
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Lake lnterelt Holdinp, Inc. FPC willldvi.e the Commiuion when 
notice of IIICh approval is received" (Emphasis lddcd). 

Similarly, a1 p1p 2 of the Settlement Ajp"eement. the docummr is prefaced by the 

following~: 

"Whcreu, except u aplic:itly noted herein, lite Pllties intend for 
thia Settlement AB~eement and for their respective undenakings, 
~ and .,..eementa mlde herein to be strictly conditioned 
upon the approval ofthia Scttlanent Aarecment in its entirety by (i) 
Nationabutk of Florida, National Auociation ("Owner Trustee") as 
Owner Tnutee under that certain Pllticipation Ajp"eement, dated as 
of July 29, 1992, by and between Lake, Owner Trustee, TIFD 111-C 
Inc. and General Elec:uic Capital Corporation, u amended, and (ii) 
ID tile a:lall'flf,_ under the F"U11 Amended and Restated 
Umited Plltnenhip Apeement of Lake Cogen, Ltd., u amended 
(the "Pannenltip Apeement"), by Lake Interest Holdings, Inc , a 
Delawwe Corporation ("LIHI"), or any successor to UHI' s 
pannenltip interelt in Late (Emphasis lddcd). 

Finally, alp. S of the Settlement Ajp"eement. the document stares as follows 

AaiHPYal 'lJ tile Opper Trp•• epd Gcpcml Partner 

a. Thi1 Settlement Ajp"eement is further expressly 
conditioned on ill beina approved by lite Owner 
Trullee and, to tile ut~lll rqt~iretl under the 
Partnenhip Aar-nenr, by LIHI or any successor to 
LIHI'1 pannenltip interest in Lake, in its entirety 
without moclificatiQn or condition. Exupt as 
ollterwiJe noted, thia Settlement Ajp"eemenr shall 
have no force or eft'ec:t if such approval is nor 
obtained (Emphuil ldded). 

b. Lake lhall prompcly contKtthe Owner Trustee and 
LIHI and provide thia Settlement AjJreement to the 
Owner Truatee and LIHI or ita successor. Lake 
lhall make all reuonable eft'orts ro obtain 
expeditioua consideration and approval of this 
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Sealemenc Ajreernent by the Owner Trustee IIIII 
LUD or its •MXn·or. 

These provisions JUgest thai FPC IIIII NCP Lake, representing itself as Lake 

Cogen, Ltd., believe there may be 10me question whether LUll's approval is required to 

an 8l1leiiCIII*ll of the PPA. In LDD'• view, the provisions of the Pannenhip Agreement 

leave no room for 111)' JUdi quation. Ala requirement of the Pannenhip Agreement, 

Lake Cogen Ltd. IIIII itt Mlnqina General Penner, NCP Lake, were required to obtain 

LUll's prior written consent to 111)' amendment of the Power Purchase Agreement 

between Lake IIIII FPC. 

As this motion establishes, FPC's and Lake's claim in their settlement (at 

Paragraph 14) to have obtained or to be in a position to obtain "all necessary corporate or 

pannership approval1, u appropriate, to execute the Release when said Release is 

executedn is a false IIIII milladins ltatement. By the ume token, the Representations and 

Warranties stated in Pansraph 14 of the Settlement Agreement that the necessary 

approvals of third panics are limited to those of the Owner Trustee and the FPSC are also 

false and misleading. 

Daplte tbelr -• stated ret:Oialtloa that tbe Settlemeat Agreement may br 

coaditioaed oa LIBP1 approval, aad delplte die provuioas or tbe Partnenhip 

Agreement that make clear dlat LIBI's approval Ia required, LIHI bas not as ofthr 

date or tbil Petlrloa ud Motloa beea coatacted •ltb regard to ill approval or the 
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obtaiHd' 

15. Punuaat to tile eiNftre, LIBI nbmltl lbt Lllke lecked the aec-•ry 

audlorlty to alter leto tlae SetthmMt A.-eat witb FPC. Ae a raulc, I be 

Settlement Alf'u•eat II..,.... aad •ut be p..-ady coaaldered oho rorrt or 

eft'ect ult bu not .,_ aecated by •J penn with the proper aalhoriC, Co eaeculr 

it on beiWI of Lake. 

16. The Wlu.. 10 leek LIHI'a ~ clapice lda!owledaernenc of ils consenl righl, 

and the failure 10 iaf'orm or - LIHI with a fllina 10 clearly involving ils inleresls and 

righll delpite explicit ~ 10 the eft'ect cleat aucb notice would be or has been 

given, coupled with the wholly IIIUIIJIPOI'Ied petition for expedited approval, leads LIHI1o 

believe lbat Lake and FPC have attempted to lead the Commission into precipilous action 

on their proposal and 10 pu enl LDfi with afait acCCllltpli. They seek an unjustifiably 

hasty review and approval ofcheir Settlement Asreemcnt in their motion for expedited 

approval, in part in order to prevent LIHI &om adequately repreaenting its own interest in 

1 The FPC Petition and Sectlemeat Ajpeen- were not aerved upon or otherwise 
provided by FPC or Lake 10 LDfl. 1'hil failure wu directly contrary co the Settlement's own 
provisions at p. 5. Neither FPC nor Lake iaf'ormed LIHI that they had reached and filed a 
settlement agreement with thia Commiasion. lllltead, LIHI became aware of the FPC Petition and 
the Settlement Asreemenc as al\mction of oral communications with FPSC Stalf during a meeting 
concerning Pasco Cogen Led. LIHI lint obtained a copy of the FPC Petition and Settlement 
Agreement from the Commiasion itlelf upon requesc 10 the Commission stalf 
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the matter. 

17. Neither thia dilpute, _.the Putnenhip Aafeelllellt under which it arises, are 

within this Conuniuion's jurisdiction. 

18. AI a reslllt, Ia del- of hi laterat Ia the project, LIB I has today nlfif a 

19. 

Complaiat ror Declaratory IIIIJd' Ia 1k Circuit Court or the Fifth Judidal Circuit in 

and ror Lab Couaty, Flartda, ..W.a a det-laatloa that the Settlement 

A1reemeat, u purportedly aecuted ud flied, wu eatered Into without authority 

by NCP Lab oa beUII ofLUe Copa, Ltd., aad II therefore wlthoutlt~al rorce or 

efl'ect. A copy of IIIII C-plalat II alllldoed hereto u Allllcllment A. 

ModH to Supead the Procedural Sclledule 

In light of the above filcu, UHI hereby moves that the Commission suspend the 

procedural schedule adopted in thi1 proceedina. Thilsuspension would continue pending 

the resolution of LDil's Complaint for De<:laratory Relief ending the dispute over the 

validity of the Settlement AaJeemem. The Commiuion does not have jurisdiction to 

review and resolve such a dispute over UHI's right to prior consent to the Selllement 

Agreement and amendments to the PPA. AI noted above, LIHI hu moved to place this 

dispute before the Circuit Court of the Fifth Judicial Circuit in and for Lake C'ounty, 

Florida in a Complaint filed today (AII.:hment A). 
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20. It is cl- lhlt the Commialion cannot IIIII lhould not move to review ~:1d approve 

the Settlement ~ IIIII amendments to the PPA if they are invalid for lack on 

Lake's pwt of the requilite IUihority to execute them. The Commission would not 

proceed to review a Settlement~ IIIII ..-.dment to the PPA unilllerally filed by 

FPC without Lake' I putic:ipation; thia proc:eedina preaenta preciaely such an instance to 

the extent that NCP Lake lacked die -•·'Y authority to enter into the Senlement 

Agieement or..-..! the PPA on behalf of Lake Cosen. Ltd. 

21. Lml will proceed to obtain the 111011 rapid reaolution pouible of the dispute in the 

Cin:uit Court of the Fifth Judicial Circuit in IIIII for Lake County, Florida LJHI is willing 

to cooperate with Lake in obWning an expedited ruling on its Petition for a Declaratory 

Order &om the court, IIIII therefore believes lhlt there will be no harm from a temporary 

suspelllion of the procedural IChedule in this matter. 

22. Thi1 Clllllllliuion lhould therefore IUipelld the procedural schedule herein until 

such time as there ia dilpolitive action by the Circuit Court on LJHI' s Complaint for 

Declaratory Relief. Not to IUipelld the procedural schedule, and to move forward in 

reviewing the meriU of the Settlement Agreement and amendmentstG :he PPA despite the 

pendency of the Petition for a Declamory Order in court is to riak gross waste of the 

Commiuion'slime and resourc:a, as well as thoae of the parties, since a Coun decision in 

LmJ's favor would moot any contrary determination by the Commission 
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23. Wit~-. the Commiuion lhould 1111pend lhe proceduralachedule pending a 

determiMtion by lhe Circuit Court oflhe Fifth Judicial Cin:ui11n and for Lake County, 

Florida, in lhe Compl8inl for DecWatoly Relief &Jed today by LUD, which alone can 

determine whether lhe Setdement Ajpeement filed before the Commission in this 

proceeding has lilY fon:e or eft'ecl without UHI' 1 conaenl. 

February 27, I 997 

Reapectflllly lllbmitted, 

tf; ~i~,E~ 
John funi10n, Eaq 
Peter G. Hint, Eaq 
B!Uy .t Berliner 
1225 19th Street, N.W. 
Wuhinaton, D.C. 20036 

Anorneya for 
lAke lateral Holdlnp, foe. 
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ATTACHMENT A 

l..AKE IN11!RBST HOIJ>INGS, INC., 

•• 
pJejntift • 

lcDonoott Wlll a ... r.r 

IN THE aRCUJT COURT OF 11fE 
FIFIH JUDICIAL aRCliiT. IN AND 
FOR LAKE COUNTY, FLORIDA 

avB. DIVISION 

CASE NO.: 

) 
) 
) 
) 
) 
) 

CQMp!NN'J' 

LAitE COGBN, LTD. NCP LAKE fOWER ) 
INCORPORATED, LMB INVIIITMIWI', ) 
LP., AND PI.OIUDA I'OWBR ) 

CORI'ORA110N, ) 
) 

Defeadanll. ~ 
----------------------> 

Plalnrilr Uke latereat Hnkti"'' lac. brU. lbla Complaint for clec:laralory 

relief IUider die Florida DeclaraaarJ J•vtpw 111 Acl, Pia. Stall 16.011 • _,. For its 

Complllillt, ple!ptlff ,u I t • 'alloM= 

1. 111la Ia aa IICiiaD for declualoly reUef JIIIIIUUM 10 Cbapter 86, 

florida Sl&lllla. Thil CIOIIIt ba jurildiction ower this cause punuant 10 Aa. Stat. 

ss 86.on aDd 86.au. 

2. Plai.otlfr Uke IDwat Holcllnplllc. (hereilllftcr "lJHJ") is a 

Couuty, Florida. 

3. Deleudut Uke C'QpD, Ltd. ("Lake Copn") is I Florida limited 

pBZ111cnhlp doilll buNpn• iD Lake Couaty, Florida. 

4. Defeadegt NCP Uke Poww llllllrporatcd ("NCP Lake") is a 

Delaware corporation aulboi:lud 10 do bul'nea Ia florida ud cloiJJI bulineal iD Lake 

County, florida. 

W!OOZ 
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CASE NO. 

- de!epsed CD a Ua"'P '"' ' CC-.mii'Oill•• ·-zlriJ:iMdMd flf IWID lqA-ldwa ol WU 

.............. 0 "'"• ................. ol = a n' IIDt •• rlflm"y 

de'cpted CD the Mrg ............ , wlliS *i*O;JI --8i- oalr bJ- Gf a 

a.jality of die Hn• m 0 '"w Alwd ilJ •ll"'dfi., 10 delepted -

retalaed.., die G ,,.. ........... ..., ..., .. 1 jaUdly.., .., •• Dl ol 

bod! 0ear:n1 P'uUiaL ,_, .a - a ., Mi11M11i&J, ; I r·c die IIUhoriiJ CD 

•mead die PI' A, - lie -~·IMuldd aniJ b.J .... ,_ .. , Gf elllllr lbe Gcnenl Pumcn 

t11cm1e1va nr bJ a llll,jadtJ flf Ill* ,... ·,. oa c11c H=mz ra1 c..m;aee. 

1!. Under ' ;' lU fll cllc Par;wa I 's ApM•"D', NCP IAire -

deelpMed Mt'W£"• G Ill hrliM, _.II drl pted _,...of cllc M•urmen' 

bind Ulrc o £ The ....... II) CD 1 die rPA- 7111cfllcally _.,,.1ed from lliu 

dcleprioa bJ S =oa 11.3 (b) (1) Gf die Panna-Jhfp AJr ,. Under dial prorision, 

lbe Ma•p• Pinner Ia capi .,. 1111151 If I lill"'" ...mecl die l1llbariiJ CD qJeC CD or 

- q amen ~m D' Gf tbe "'()peraJM DDoDao~~~a•;.-·,. Gf wl!idllbe PPA II one. 

"'pemiie l)pcvm ,.,. il de, 1Ja ... Pan '- A&n•e 11 a .... cloa•R"ll 10 

Identified a1 ..... lHI in 41 db A CD a Clll1&in l'udciplllloa Ape<'._ dated July 

29, 1992. A alp)' ol tbe Put! p?' •- Ill il &'Mdvd al!dlbll4l!erelo ...t 

incorponlred bonla. n.a pou· 'on Gf SZ. ...,.. \ • ., Aprr 111 incJu6n "'be 

Con7nets" u ()pcraiM Da • '1'1111 - '+zt 1'• A GJicaiJ indndea tbe PPA 

in ill dcfinilioll ol "'be Calla d'. 'n. PPA ildwtdwe one Gf tile Openliw 

Iii ODS 
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CAIBNO. 

:M. Tbe.. ;'- ........... - ....... Bill ............ 111111 Wil 

hu a p•njne bola eM ' M Ia lila 1'1rr 1': ,. r \ die Pnjr s 111111 lhc 

25. LDU ...... I liM .......... q .,. to ··-··· iD Ibis 

actioD 111111 il oNipted 10 ,.. a .......,. • n1 -MIIIHele "' IDr diiJ wnlw. 

26. ..... .. 10 II • 16.13 al ... Rill .... Mat, ... £)RYUiiq 

puty ill Jlllptka 111i1iJ1a di o6m il ' w 10 r1 a ill .....,-, r- ud Udpli<m 

eipei rrum ... ...... ,. .... 
rt. AI Cii Md• pn Ill •111 diiJ Mliaa .... lieu pa6io111ed, .u-1 

,. haft IICICUIICd. 

'MIDI'.I'OIII, s' '•'" UIO rq Mp.. h IIIia ~ tolale • 

.il•tar cut ~ 111 o r w M. FLarida •• ,. •• ,.. .• ordwlaa 111111 clcduiD& 

lb8l: 

t, Uillllr till lela aftlla Pvtn .... AaJnntm (Bdllbit 3 bcreto). lhc 

<leaepl Pu1Den retaiD ill !be_'.,.. IIIII ill dlelr 111pnu t1fuu oallle """ll"meDI 

Conmdtrcc, 111111 .._. - *' pi 110 die M•qJI 1 l'anDII' « au, olhcr penoa, llle 

lole audlorily 10 cdred ..., • '••m to ... r-rl'w ' Ap'eclllall (Eatbit 1 

buclo) a 111111 on beWf rlLII!e o : •lad; 

2. A11J pu1J or pa-,IJIIdi'U, I b+i ... NCP Lab • M•ftlliul 

Oaeral ....,..,, adler ..... die a-ni ... , IICiinl eidllr jairldy tJ.mlclwu cw 

W!OOI 
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CASE NO. 

10 11:1 Clll bebalf t1. LUe o a 
.._, l'llrdlae Apn ·; 

, - ad II -..c ••lll•'llodill&JI • power 10 amend die 

1 'Die •S.II111'••· AJ4 .. 1 -•(P '3' 5 ....._, Jllllllllrt.diJ CIIIC~ lnlo 

bea- NCP ...._ ._ aad • ballalftl.~ o a , Lid. a florida,_.. 

Corpcnlioa.-................. - aad ....... ad t#.DO foraD aad c&cl; ud 

4. AM• .. IlHI• iDWMfa,_ Ud _..IDcuncd ill IIIia ICiion 

ud II1ICia Giber .... fanber Nlllaf .... o.n .......... 

Fellnlaly rt, 1997 

+ 

MCDERUO'IT, Will.. A: EMERY 

Jllorillllk No. 171Di 
" R Yae•me• Elq. 
Jlladda Bar No. 6611CM 
tlll'lliwa, WDI a: s-y 
21Dt I. Na ;w Roalnad 
SllilaZIID 
.. 

0 FJadda 33131 
Tel rt w: (3115) 351:3500 
~ far l'lablllr 

WIOOI 



CERDfJCAIE Of SBBVJCE 

I hereby certify !hat I have IIIia day limed the fore&oina document upon each person 

designated on the official service list compiled in thiJ pnxeeclina. 

Dated at Washington, D.C. thiJ 28th day of February, 1997. 

Evonne Edmonds 




