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1 PARTICIPATING: 

2 Mar~y Deterdinq, Esquire, representinq Parkland 

3 

4 

5 

Utilities, Inc. 

* ••••• 

6 STAFF RECOMMENDATIONS 

2 

1 Issue 1: Recommendation that the Commission deny Varkland 
Utilities, Inc.'s tariff authority to qross - up CIAC usinq 

8 the full gross-up method. The interim qross - u.p tariff 
should be cancelled and ~11 gros s - up monies collected during 

9 the inturim period should be refunded to the contributors of 
those monies with interest. The refund should be completed 

10 within 90 <:lays of the ef fecti'V'O date of this orde,r. The 
utility should submit copies of cancelled checks, credits 

11 applied. to monthly bills or other evidence which v'erifies 
that the refu.nd has been made. within 90 days from the da t e 

12 '>f refund. 
Iseue 2: Recommendation that the docket remain open pending 

13 verification of the refund. Staff should be qranted 
administrative a.uthori.ty to close the docke t upon 

14 verlfication t hat the refunds have been made. 
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COMMISSIONER CLAR~: Item 26. 

3 

COMMISSION STAFF: Commissioners, Item 26 L~ 

staff'a recommen4ation that Parkland Utilities 1 

Incorporated be denied gross-up authority. There are 

present representatives from Parkland ~hat would like 

to address the Commission now on their ideas. 

CHAIRMAN CLARK: Mr. Deterdin9. 

MR. DETERDING: Commissioners, I'm Marty Deterding 

here on behalf of Parklana Utilities. With me is Bob 

Nixon~ the utility's accountant who preparod the 

Gppl1cetion in conjunction with the utility in •ny 

office. Also here is Mr. Ron Noons (phonetic), who is 

the Vice President fox the utility and primarily 

responsible for the day-to-day operations of the 

utility. 

I would like to, if I could, take just a minute to 

kind of g1ve an overview, then I want to have Mr. Noons 

give you some specifics about the situation there about 

a couple of points that have been raised in the stat! 

recommendation. And tl.en also Mr. Nixon to give some 

specifics about our disagreement with some ot the 

thinga contained in the sta!t recommendation. 

Briefly as an overview, Parkland requested 

authority to gross-up CIAC for the related t~x impact. 

JANE FAURO'f - 904-379-8669 
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we filed an application with the Commission sometlme 

ago when they provided additional information at 

s~aff's request. It is my understanding from a review 

of thE: staff recommendation that the criteria necessary 

for approval of gross-up authority are all there with 

~he exc~ption of one which they belt eve the u~ility has 

failed to demonstrate that there will be an act.11al tax 

lidbility, As always, we utilited historic informaLion 

to justify that actual expected ~ctual tax liability 

from CIAC. 

In addition to the basic disagreements with the 

staff, information in the staff recommendation th~t 

these other gentlemen will address, I would just like 

to kind of give you a little background. The utility 

has had basically no gro~th in the last five years. I 

think they have added somewhE:re in the neighborhood of 

15 c ustomers until last year. Las·t year they entered 

into the deveiopar agreement that gave rise to this 

filing. The ueveloper agreed to pay gross-up, and di~ 

pay gross-up, and is paying gross-up a s new phases come 

on line. That is the only area of growth and we have a 

situation where t.he developer ha.s specitically agreed 

to pay that gross-up. 

If the Commission accepts Lhe staff 

recommendation, the utility will be placed in a 

JANE FAUROT - 904 - .379-8669 
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position where if there is, in fact, a tax liability 

resulting from CIAC, then there will be no way to 

recoup those monies other than through increases in 

rates to the approximately 400 customers out there now 

and as others come on from them as well through rates. 

If, on the other hand, the Commission accepts our 

position, which ls to grant gross-up authority on a 

permanent basis, that decision can be reviewed on a 

yearly basis and all collections of gross-up are 

subject to refund until the actual tax liabiltLy Is 

determined from review of the actual tax returns and 

other information required to be filed. In the 

interim, as required under Commission crders, all 

gross-up monies are placP.d into an interest bearing 

account and subject to refund until the amount of 

refund and/or retention of gross-up monies is 

determined on a yearly basis by the Commission. That's 

why we take the position that the staif recommendation 

is premature. 

I believe, and certainly it's my experience it is 

the most extensive analysis of a request tor initial 

gross-up authority that we have ever seen. We are 

concerned that what we are doing here is prejudging the 

tax impact. If there is none, then the developer. will 

get his money back with interest. He has already 

JANE FAUROT - 904-379-8669 
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agreed to pay it Gnd has paid it. If there is a tax 

impact, then the customers won't be burdened with lt, 

so we believe that the Commission should grant gross~up 

authority on a year-by-year basis, look at it and 

determine what amount the utility ehould retain versus 

refund. 

And with that I would like to introduce you to Ron 

Noons, the Vice Preaidant tor tho utility, and he has a 

few points as to some specifics in the staff 

recommendation. 

MR. NOONS: Good morning. Marty has CO\ered 

probably most ot the salient points, J j•.st want to go 

purely from an operationa! standpoint. My ma1or 

concern is the fact that this developer now is bringing 

in many more customers. Wp are going to be increasing 

our customer base by nearly SO ~ercent over this next 

yeer, bringing us to nearly 100 pe~cent bu11d-out, 

which we haven't s~en obviously since our operations 

began. 

We are also additionally 1ookin9 to expand our 

utility area. There are approximately 1,000 acres 

adjacent to us that currently don't have ber"ice area. 

All this leads to the tact that the dynomica of our 

growth are going to have an impart on our ta~ abJ\ity 

that right today we cannot calculate. And what we were 

JANE FAUROT - 904-379-9669 
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looking for obviously would be the gross - up to paae it 

on to the developer who has curcent!y agreed to pay lor 

that, and is, in fact, paeslnq those costa through to 

exlstinq homeowners that have since purchased from him. 

And we would prefer to do it this way with the 

developer paying their fair share now rather than later 

coming back to the Commission and askinq for 411 the 

customers to then pitch in. And wlth that, that's all 

I have right now, except if there are ~ny questions 1 

can answer later. 

COMMISSIONER CLARK: Mr. Nixon. 

MR. NIXON: Commissioners, as Marty told you, we 

believe this recommendation is premature. None of the 

gross-up that has been collected has yet been reported 

on any tax return. The company only first collected 

CIAC during 1994, and that return hae not been filed 

yet. The balance of the contributions and the qroes-up 

coming from this developer will come in between 1994's 

return and 1996. 1 don't know how you can in advance 

d• ermine that there is no tax liabllity until you 

actually have the returns and the other information for 

the applic~ble years. 

During this time, if we are allowed to continue 

(tape change) these funds are deposited into interast 

bearing account. I would like to move bri~fly to some 

JANE rAUROT - 904-379-8669 
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of the accounting issues Dnd some of the staff 

analysis. Contrary to staff ' s conc lusion , their own 

numbers in the return indicate that ther~ wi11 be a tax 

liability of approximately $139,000. This is shown on 

Page 5 of the recommendation where staff calculates 

that a tax of approximately $369,000 will bu due from 

receipt of this 9ross-up. In the next sentence they ~o 

on to explain that this tax will be off~et by $500,000 

of net operating loss carry-forward. Well, while we 

disagree with the calculation of that $SOO,OOO net 

operating loss carry-forward, the lose carry- forwards 

ar~ not a credit against the tax. The lose 

carry-forwards are a deduction from the taxable CIAC, 

3nd the total taxable CIAC is about $869,000 . So the 

company would be left paying o tax on S369,000 of 

taxable CIAC at the 37-l / 2 percent tax rate . 

In reaching their conclusion, staff indicates that 

the utility used expenses that were set by the 

commission in a rate case, and that ' s true, and we 

bP'teve that that's a reasonable approximation of the 

expenses that should be considered as above - the-l!ne 

expenses. Th~ final rates for that case went into 

effect just 18 months before t11e end of the t~x year 

that tho company filed this recommen~atlon on, so we 

have a very narrow time frame here, which m~ans that 

JANE FAUROT - 904 - 379 - 8669 
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the comments of staff about customer 9rowth and 

inflation really aren't material. As Hr. Noons said, 

the company only added 15 connections from the test 

year, which was 1989 up through the end of the year 

that this gross-up application was based. 

Staff also required the utility to revise its 

application. I thlnk we have revised the numbers about 

three times. One of the reasons for a revision was 

that staff insisted we use the same used and useful 

percentage that was established in the 1989 teet year. 

To me this seems contradictory Wl~h the tact that 

you're going to require us to use the same used and 

useful percentages, but totally disregard the level of 

e~penses that the Commission set in that rate case. 

The total operating expenses set in that rate case were 

about S324,000. And to dramatically increase those 

expenses on an above-th~-llne basis to me just doesn't 

seem to make a lot of sense. 

One reason we have differences between 

above-the-line taxable income and below-the-line 

taxable income is that a lot of expenses considered in 

that rate case were not granted and are not embedded in 

the company's rates. For instance, management fees was 

a big adjustment in that rate case. Salaries was a big 

adjustment in that rate case. So although tho company 

JANE FAUROT - 904-379-8669 
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continued to pay those management fees and salaries and 

gets a deduction on the tax return, for regulatory 

purpvsed those expenses have been dlsallowed and the 

lovses caused by ~hose items should belong to the 

stockholders of the utility c ompany. 

In closing, I just would say lha t t he company 

should be granted authority to fully gross - up as long 

as the company is abiding br the conditions granting 

the gross-up, they are putting the funds into an 

interest bearing account. Next year when the tax 

return is filed we wtll make a report t o the 

Commission. The revenues and expenses of the c ompany 

at that time will have changed from where they are now. 

And at that time the CommJssion will have much better 

information on which to base its dertsion to make a 

refund and to allow the company to continue to gross-up 

or not. Thank you. 

MR. DETERDING: Commissioners, just in closing, we 

are just concerned that what is Laing done here is 

going to negatively impact the utility and the 

ratepayers with no real benefit . The gross - up 

authority as granted has in the past boon liberally 

granted because tho chocks against a utility ultimately 

getting to retain monies to which it wa s not entitled 

e re very much there; the escrowing o! the funds, the 

JANE FAUROT - 904 - 379-8669 
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CHAIRMAN CLARK: Commlssioners 1 tak!ng into 

conelderation that the basic determination to grant the 

authority for gross-up is whether or not the utility 

will have a tax liability, and in reviewing that we did 

take into consideration thQ historical information that 

the utility presented to us. But at that time it was 

determined that they had a large amounl of NOL at that 

time, and there based on the NOLa that were 

above-the-line, we indicated ~hat the utility would not 

have a tax liability. As far as the revisions from 

their initial application, in reviewing their 

application we determineo that some of the numbers were 

not consistent initially with the last rate case, and 

we wanted them to bring up at least to that level. And 

from there we had some other discrepancies with the 

numbers until we asked, you know, and the utility 

provided them to sorL of bring them up again. But in 

reviewing the O&M expenses that we were looking at in 

comparison to the annual leport and ln comparison to 

what the utility was presenting to us, it indicated 

there was a big gap between what we were seeing. Even 

though the utility has not come in for any major rate 

adjustment since their last rate case, they hav~ come 

JANE FAUROT - 904-379-8669 
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in for indexes and pass-throughs on a consistent basis, 

and we basically utilized the same number of ObM that 

was represented on their annual report to determine the 

increaae that we were giving them each year. 

For those years, I think in 1990, the year of the 

rate case, we did make on adjustment to~ ~ny type of 

adjustments that we made to the annual report, O&M 

expenses to reflect that difference. But on the other 

years, we are considering that the O&M expenses 

represented in the annual repurt ·is more reflective o( 

the expenses that we increased based on the indexes and 

pass-throughs that we allowed. The utility also came 

in for a limited pro~eeding to get -- for water and for 

sewage connections. Those things were taken into 

consideration and those things were not represented 

from the last rate case. Therefore, we feel that the 

numbers that are represented for the O~M ex~~nses are 

more accurate. 

We do use historical data ir. reviewing the 

application, but in ~his particular case, because we 

looked at the historical data to determine basically 

what the NOL status would be. From that particular 

point we needed to get some kind of pro forma and the 

utility 1n their initial application did present us 

~1th a pro for~a. In that pro forma what it did was it 

JANE FAUROT - 904-379-8669 



• l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ll 

gave us an idoa of how much revenue and how much 

expense the utility will have w!th the new increase tor 

the CIAC contributions. However, when we looked at 

that it did not show us any customer qrowth, it did not 

show us any customer expense, you now, baBed on that. 

So, ther~tore, we had to sort of come up ~ith our idea 

of what it would be. And what we have seen ia that Lhe 

CIAC contributions could be offset by the NOLs that 

they currently had available, and there would be no tax 

liability. 

CHAIRMAN CLARK: I guese I would like you to 

respond specifically to what Mr. Nixon said. As I 

understood what he said, th~ net loss, net operating 

loss carry-forward you estimated to be more than 

$500,000, is that correct? 

COMMISSION STAFF: Yes. 

CHAIRMAN CLARK: All right. So that will be shown 

as an offset to earnings, is that right? 

COMMISSION STAFF: An offs~t to above - the-line 

revenues. 

CHAIRMAN CLARX: Is there any dispute that there 

wlll be, in effect, half a million dollars dedu~Led 

from their revenues for 19947 

COMMISSION STAFF: Well, even the utility -- thuy 

had a Loss even in 1994, and we did not include those 

JANE FAUROT - 904-379-8669 
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particular NOL~ in that calculati on . 

CHAIRJIL\N CLARJ(: I will put 1 t out vory simp.ly !or 

you. He Js indicating they are not goinq to have - 

they are going to have a taxable liability !or CIAC. 

You say that they should have, as I understand it, net 

operating iosaes a~d they have not operat~d at a profit 

!or the last five years. You think they won't have any 

taxes. 

COMMISSION STAFF: No, I don't. 

CHAIRMAN CLARK: And I'n trying to understand what 

the difference is between the two positions that result 

in you concluding that there is no taxable -- there 

will be no taxable income an! they are concluding it 

is, that there will be. 

COMMISSION STAFF: One little piece that makes 

this even more, when we qive them the qross - up 

authority, the gross-up itself contributes to an 

increase in revenue3 for the utility. And we are 

trying to eliminate that excess 

(Simultaneous conversation.) 

COMMISSION STAFF: Tf the gross - up is not there, 

that will not be ta~able income. Still based on the 

information that we have, the u~ility would not be 

taxable -- they would not pay taxes either way 

above-the-line or below-the-linP. But looki~q at the 

JANE FAUROT - 904-379 - 8669 
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HR. NIXON: Commissioner, may I respond t o that? 

CHAIRMAN CLARK: Uh-huh . Go ahead, Mr. Nixon. 

HR. NIXON: The $869,000 number is only the ClAC; 

it does not include any of the gross - u~ . And riqht now 

we are just using numbers that have been develoved by 

staff to eee if it ia probable that tho cnmpany wili 

incur a tax liability. Now their computations show 

that available to offset the tax on t hat $869,000 of 

CIAC is about $500,000 of NOL that they are ronsiderin9 

out of the total to be above- the- line. 

CHAIRMAN CLARK: Wal~ a minute . When you say that 

there is $869,000 in CIAC, that ls not per year, that's 

over several years, is it not? 

HR . NIXOH: That ia over three years, 

Commi&aioner, i994 through 1996 . 

COMMISSION STAFF: 1997 based o n --

MR. NIXON: So on the t~x return, if we showed on 

the tax return $869,000 in taxable CIAC, forgettlnq for 

a moment the impact ~t the gross - up, we would deduct 

the $500,000 above-the-line NOL and we would end up 

paying tax on $369,000. 

CHAIRMAN CLARK: You're asking tor a gross- up for 

1995? 

JANE FAUROT - 904 - 379 - 8669 
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MR. DETERDING: We have interim authority 

currently, commissioner, ~nd we are asking for 

permanent authority, which is the specific point here 

today. 

CHAIRMAN CLARX: All riqht. ~hat do you estimate 

the CIAC you will receive in 1995 to be? 

MR. DETERDING: ~e sent an estimate of the years 

of collections to the staff. Do you have that handy? 

CHAIRMAN CLARK: It looks like the recommendation 

&how~ 467,500. 

MR. DETERDING: This year? 

CHAIRMAN CLARX: For 1995. 

MR. DETERDING: That eounds about right, 

Commissioner. We had a significant amount in '94, as 

well. 

CHAIRMAN CLARX: And how much net operating losses 

can you record for 1995? 

MR. DETERDING: Well, are you talkinq about new 

ones or net op9ratinq loss carry-forward or --

CHAIRMAN CLARK: Net operating loss carry-forwaca. 

MR. DETERDING: Well, carry-forward we h~ve a very 

different opinion with the staff about how much is 

above and below-the-line. our position is even taklng 

tho staff's $500,000 number maybe there won't bP a tax 

in '94, maybe there won't be a tax ln '95. We don't 

JANE FAUROT - 904-379 - 8669 
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agree that that is true, but even asbuming it is, when 

we get to the last year there is going to be one. Tho 

third year or the fourth year there is going to be one 

because all of that NOL will be gone . 

CHAIRMAN CLARK: So you can requesl a gross-up at 

that time. 

HR. DETERDING: Well, Commissioner 

CHAIRMAN CLARK: Based on ~hat the staff is saying 

it doesn't look lite you will have taxable income 1n 

'95 oc '96, and as I understand it that 1~ lhoir 

rationale for not recommending that you be allowed to 

gross - up. 

HR. DETERDING: And, Commissioner, while for 

illustrative purposes we have ass umed c ertain things 

about their numbers, what we are asking you to do ls no 

one will be hurt by this company being allowed to 

continue to groee-up authority it has already started 

because all of it will be fully refundable if we cannot 

demonstrate in any given year that there is not a tax 

liability. And if it is broken up where we are 

requir~d to refund now and then we are allowed to put 

in gross -~p in 1996, then the people in 1996 are going 

to pay substantially more than those Ln 1995. You are 

going to have that sort of discrimination, you ' re going 

to have a situation where a de veloper who has 

JANE FAUROT - 904 - 379 - 8669 
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apparently already passed ~hrough these costs to 

customers is going to be getting a refund . And all we 

a re asking is l et's do it year -by-ye~r when we have the 

a~tual i nformation in hand. No one wi'l be harmod by 

t hat because it is all fully refundable until this 

Commission rules on the spec ific do llar . And that's 

why we are askinq to approve permanent groea - up 

authority as you do with all gross - up authority, review 

each year after the fact, after the tax return has been 

filed. 

CHAIRMAN CLARK : But if I understand t he tax 

recommendation correctly, one of the c~iteria to be 

looked at in determining whether ~ou allow gross - up is 

the likelihood that you will have taxable income . And 

it is their view that you haven't subs tantially 

demonstrated that you will have taxable income. If we 

follow what you are suggesting, it c hanges our policy, 

as I understand it. 

COMMISSION STAfF: Yes. Commissioner, I would 

like to add one point. What Hr. Deterding i s proposing 

i s defeating the purpose of the gross - up policy that we 

have established in the various orders starting with 

23541. Utilities were supposed t o demonstrate that 

there was an above-the line t ax liability and the need 

for gross - up existed. It is not that staff comes t o 

J ANE FAUROT - 904 - 379 - 8669 
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the commission and asks you to blanket approve oac h of 

these recol\\mendations and then we go back and fix it. 

That's not what gross-up is all about . 

MR. DETERDING: We baliove we have demonstrated 

t~at there i s going to be an actual tax liability. The 

fact that we disagree is all based upon projections 

about what will occur on the tax return for '94, '95, 

and '96. We believe when we bring it in we will . ablo 

to show that there is an actual tax liability 

above - the-line for each of those yea~s. And all I'm 

asking is -- we are not changing anything about this 

Commission's policy. In the past , grosb - up authority 

has been liberally granted because of those protections 

out there . Those protections that each year you are 

going to have to show how much. And if for three or 

four years you come through a nd you don ' t have a tax 

11abil1ty and it doesn't appear as though you will have 

one, then the Commission will revisit t he authority 

i tseif. 

CHAIRMAN CLAR~: Any other questions , 

C'nmmiesloners? 

MS. McCASKILL : Commissioners, I do need LO point 

out something regarding Mr. Deterding ' s statoment in 

the recommendation . Each utility, we l ook a t the 

circumstances of that utility. It's not th~t wu 

JANE FAUROT - 904 - 379 - 8669 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1J 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

20 

llberally grant anything. We look at the 

circumstances. The Information we had regarding NOLs, 

it appeared that the utility would not have a tax 

liability. My concern now is the wording of staff's 

recommendation. On Page 5 in the last paragraph, staff 

indicates that staff has determined th~t the utility 

has accumulated more than 500,000 in NOLa that would be 

used to otfset ony tax liability. 'l'ne 500,000 in NOLs 

will offeet taxable income, not the tax liability. So 

it appear just from readinq this the utility will 

collect more gross-up -- more ClAC than we have shown 

in accumulated NOLa. However, it also appears that 

there are some NOLa that WP. have not taken into 

consideration. So, at this p~int, I'm unsure now if we 

can say the utility will not have a tax liability 

because I don't know what those other NOLs are. 

CHAIRMAN CLARK: Ms. McCaskill, what do you want 

to do? Do you want to defer this for the next agenda? 

MS. MCCASKILL STAFF: I th.nk we need to. 

CHAIRMAN CLARK; Without objection, we will show 

It ~ 26 ~eferred. 

MR. DETERDING: ThanK you, Commiaaionor. 

.. . . . . 
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