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Florida Power and Light's (FPl.l BulldSmart pilot. p roject: w.~u 

originally approved by the Commlooion a u part o! I t.n New llomc 
Construct.ion Research Project in December of 1992 puruuant. t.o Order 
No. PSC-92·1451 - f'OF·EO, Docket No. 9?. 10l4 · F.O. The p mjcct w,UJ 
approved wi t h an e xf)t!ndl t u re cap o l ::t. , !)OO, OOO to be recovcr•ld 
ttu·ough the Energy Conoea·vation Coot. Recovery Clauno IECCR) <lnd 
with a ti- limit of two years . Subocqucnt to the Ini tial 
approval, FPL requested and was g•rantcd l ou.- cxtenoionn o l t ime fo1· 
a cumulative total o f !ive ycaro and t wo lncn>.~uon In Ito 
expenditure cap for a c umulatIve t.ot..11 o l $6, 7!>0. 000. Th•• i not ant 
request is fo r a third increase in tho e xpend iture c ap of the pilot 
program. 

The BuildSaart pilot program oxr t!nuiono and <'xp<.•nd itu~<• 

Increases have been roquootcd by 1'1'1. In Ol (k r to m.oirtt •• l n 'progr .uu 
cont .inul.ty• while t he utility oooku ••JJJH'oval o l tho pe rmanent 
l!u .i Cd$mat·t program. To t hat end, FPL f i led a petition oeeklng 
approval of tile permar10ilt pr·ogt·am in llucomber o ! 19!15 , Docket, 
!151536 -EG. Tho pe rmane nt progr·am pot. I tl on was amnndiJd hy ~·pt, In 
Julv of 1996 In o rder to nddt'•'llfl nl.tl I' • u conctH'm• t h otl t hu progr.tm 
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was not cost effective . The Commission found that FPL'o 
reallocation of costs i n its amende d petition were not appropriate 
and denied approval of the permanent progra m o n January 27, 1997, 
Order No. PSC- 97-0092 - FOF- EC. FPL hao timely protc nted that Order 
and a hearing has been set fo r October 10, 1997. 

The instant peti tion for a thh·d Increase in the <!Xpenditunt 
cap arises out of FP~'o antecedent pilot program filing, Docket No . 
961302· 1!0. Ttwlt petition, { iled in October o f 1996 , c:ontai ne d two 
requests: !lithe fourth extension of the pilot program untiJ the 
Commission takes final a ction on tho permanent BuildSmart program; 
and (21a recovery of costs a ssociate d wi th t he e x tenoion estimated 
by FPL to be $80,000. Pal'agraph 12 of the p>tition st.ateo thllt. t.hu 
requested $80,000 is •in excess o f the $6 ,750 ,000 o t costs 
Ol'iginally estimated• for the program . Wh ile somewha t ambi guous, 
FPL was aaking for the third i ncreaoc in tho e xpe ndl,tu re cap fo r 
the pilot program. 

Proposed Agency Action Ol'der No. PSC 97· 0020 - FOY· EG, J anuary 
6, ~997, Docket No. 961302 · EG addreoaed both o t FPL'o r equests. 
The Commiasion granted the request for a fourth extension o f time 
until • ..• an Order is issued regarding FPL's petitio n for a 
permane nt BuildSm<lrt progrllm (tlocket No . 95 · 1536 - P.GI or no later 
than Decembel' 31, 19.97 . • J>roposed Agonc:y Ac:tl on Ordor No . l'SC 'J'/ -

0020 -POP·£0, page 3. Tho co-isolon 11loo grante d thu ··c quested 
$80.000 but reduced the expendituro cap: 

Previously, - Issued Order No. I•SC- ~6 - 0404 · FOF· EG 

appl'oving a epending cap of $6, 750, ooo for t he New II~ 

Construction R ~ 0 Project and allov ing the BuildSmart 
pilot progr-•s prudent and reasonable expenses t o be 
r ecovered thl'ough the Energy Conservat ion Coot Recove ry 
Clause (ECCRI through December 31., 1996. JW o C tho thl rd 
quarter of 1996, PPL has spent 6. 26 millio n on the Nc v 
Ho- Construction R ' D Project. In order to avoid a 
lapse In cost-recovery, PPL requests that we allow the 
BuildSiurt pJlot progr- to continue and approve r ecovery 
o r (ole) reasonable and prudent expenses througl• BCCR f or 
approxi-toly $80, ooo frCNrt JJUwdry l, 1997 through 
Dec.sllter Jl, 19.97. 

Proposed Agency Action Ol'der No. PSC 97- 0020- FOF· EO pa~e 3 . 
(e mphauiu .1dded' 

In effect, this action authorizes the expenditure o f tho $80,000 
but rHuces the expendi tul'e cap f rOCD $6, 750, 000 to $6, 34 0, 000 
($6,7.60,000 pl'eviously spent plus $80,0001. FPL did not file a 
J ~<•t lt ifln f o r f o ra.'ll PI'OC"•••••IIng t o pro lNl t thf• f'XJ'l"ndi t ure c ap 
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issue. Instead, it bas filed a ae novo proceeding f o r an increase 
in ehe cap, alleging that the language in Proposed Agenc y Act ion 
Order No. PSC-97-0020- FOP- EG is a mistake and that the Cocamission 
intended to allow it t o opend $80,000 in .lddition to nny unspent 
aonies fro. the previously approved $6,750, 000 e xpenditure cap . 

.,,. 1; 

petition 
program? 

DU'C'Piml CW I'S!Itt 

Should the C~isoion consider Flo r i da Power " Light • o 
to increase the expenditure c ap fo r the Bui ldSmart pi l o t 

I - · .. • • I 'f l(lh No. The Coanission should dismiuo tho pet it ion o n 
procedural grounds as an unlawful roconoldorat ion of a Propooe c,l 
Agency Action Order. 

8!lpF s•pr.JIIIr Notwithstanding the fact that the instant request 
has been filed as a de novo proceeding, it appears to be an 
unti.ely request for reconsideration o f an issue already addresned 
in Proposed Agency Action Order No. PSC- 97- 0020- POF· EG, Docket No. 
~6ll02-EG. The &tllnclard of review io ,llether the princ ipal i soue 
now before the Commission was preoontcd and dec ldnd ill t ho pr,lo t· 
proceeding. bgplcs Qaa &ygtem. Inc. y. Mitoon, 19•1 So. 2d 335 (Pla. 

1966). The expenditure cap increase was requeste d in the prior 
petition, it was addressed in t he sta(f rec ommendati on, the 
Commi s o .I o n approved tho otaff reCOCNMndnt io n , and th<' l•ropoued 
Agenc y Ac t ion Order wao conoiute nt with t he ut:.oll ro•caa-•ndat ion . 
If the Proposed Agency Action Order was inconsistent with what: FPL 
understood the out~ of the proceedings t o be, i ts remedy w.as t o 
protest the Proposed Agency Action Order . Instead, FPL has fi.led a 
petition seeking an increase in the expenditure cap which i o 
tanta1110unt. to a reconsideration of the iooue presented in tho 
prior petition. our rules expressly disallow reco nsiderat i o n of a 
Proposed Agency Action Order. Rule 2 S· 22.060ill lal Florida 
Adainistrative Code states: •The Ca.Mioo ion will not ente rtaJn a 
.ation for reconsideration of a Notice o f Proposed Age nc y Actio n 
l snued purouant to Rule ?.S ·22 . 02~. roqnrdlens o f tho Co t·m o f the 
Notice and regardless o f whe the r or not th ... vr·<>po uod ,o<:t ou u h.l ol 
beco.e effective under Rule 25-22.02916) .• 

- 3 

--------------~~~~--~-----~------------....a....a....a----



• 
OO<:Kf.'T NO. 970265-fXl 
DATE: MARCH 20, 1,97 

• 
JHffl!K 2: Should the COIMI!solon. on lt.o own motion, modify i t.u 
prior detemination and increase the expenditure cap for tht! 
BuildSaart pilot program to $6,830,000? 

.. 1(11: Yea. The ,C~isoion should increase tho 
' • • f • • I •' 

expenditure cap for the BuildSmart pilot program to $6,830,000. 

SI'NIF !T'·DIB' AS previously stated, the Instant petitio n for a n 
increase in expenditure cap arises out of FPL's antecede nt pilot 
prograa filing, Docket No. 961302-fXl. At the time of that filing, 
st.aff did not kiiC* what ..ount of the $6,750,000 cap PPL would uRe 
to recover expenses for the pilot project through December of 1996. 
FPL had only reported its expenses through the third quarter of 
1996 which -re $6,259,740. In its Petition, PPL stated that the 
$80,000 would be in excess of the $6,750,000 cap Ret by Commisolon 
Order. Start erroneously concluded thtat. FJ•J, would rucovor up t o 
$6,750,000 of expenses through 1996 and $80,000 through December of 
1997. Therefore, staff rec 0111110nded that PPL be a.llowod to recover 
.,.,roxi-tely $80,000 through the ECCR clause fr0111 January 1, 1997 
through December 31, 1997 . According to the inotant petition and 
FPL's fifteenth quarterly report, $363,559 still remain to be 
recovered under the $6,750, ooo cap. Therefore FPL is requcot i ng to 
recover approximately $363,559 through tho ECCR c lause pluo $80,000 
for a total of $443,559 in additional expense s in 199'1. This 
request will increase the pilot program expenditure cap from 
$6,750,000 to $6,830,000 consistent with the pe tition that was 
filed in Docket No. 961302 - EG. 

If the Com.ission determines that Order No. PSC- 97- 0020- FOP- EO 
granting PPL $80,000 in expenses for 1997 but reducing the pilot 
program's expenditure cap wae based on mistake or Inadvertence, the 
C0111111iesion may take the corrective a ction r equested l)oreln . It is 
axi0111atic in the law that the Public service CotMtloolou has the 
authority to determine whether there iu a mlotake in a prio r order 
over which it retaine jurisdiction and to correct the error . 
SUMhine Utilitica y. Florida Public Sftaicy: CQ!!IIIiB&ion, 577 So. 2d 

663 (Fla. let DCA 199llt Beedy Creek Utlli!:,iou Co . y, Elo rld<) 
Public Serylce p lgaion , 418 so. 2d 249 (f'la. 1982). 

There[ore, Staff recommends that FPL be allowed to recover 
approxi .. tely $443,559 of prudent expenditures for the BuildSmart 
pilot project through Decelllber of 1997 or until an Order ,Is issued 
on the permanent BuUdSmart program (Dockut No. 951536 · F.OI . 

rpms l : Should this docket be closed? 

' ·.•.• . . . ··•01: Yes. If no person whouc substant ial lntereoto 
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01re affected by the Commiuulon• n proposed ag•! nc y act ion, f i lcs a 
proLO>Jt wi t hin twenty-one dayo o [ the iuuuanco:: o f thi.: Ordo::•·· t hill 
docket should be cloood. 

STAfT MMLJ818: If no person whose substantial interests are 
affected, files a request f or a Section 120. S7, Florida Statuteo, 
heari.ng within t-nty-one days of the issuance of this Order, no 
further action will be required and this docket uhould be closed. 
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