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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

ALOHA UTILITIES, INC., and
FLORIDA WATERWORKS ASSOCIATION, INC.,

)
)
Petitioners, :
Va. | CASE NO.
)
. :
PUB 8 S55I0N,
] U"/ﬁf“
Respondent . ) f I[ E {
* Lopy
PETITION FOR ADMINISTRATIVE DETERMINATION

OF INVALIDITY OF AGENCY NON-RULE
~POLICIES AND EXISTING RULES

Petitioners, ALOHA UTILITIES, INC. ("ALOHA"), and FLORIDA

WATERWORKS ASSOCIATION, INC. ("FWA"), by and through their under-
signed counsel and pursuant to Sections 120.54 (1), 120.56(3), and
120.56(4), Florida Statutes ("F.S5.") (1996 Supp.), hereby petition
the Division of Administrative Hearings for an administrative
determination that (a) certain statements of the State of Florida,
Public Service Commission ("PSC*" or "Commission®) are unpromulgated
rules which violate section 120.54 (1), Florida Statutes, (b) that

these unpromulgated rules change the prior practice of the Commis-

| ACK sion and cannot be utilized without prie. rulemaking; and (c) that
:FA xisting rule 25-30.145, Florida Administrative Code, is an invalid
PP

CAF exercise of delegated legislative authority. In suppecrt of this

cMu Petition, ALOHA and FWA (hereinafter sometimes referred to jointly

IR —as "Petitioners") state as follows:
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A. SUMMARY STATEMENT: NATURE AND PURPO3E OF PETITION

1. Distilled to its essence, this Petition is about the
PSC's March 5, 1997, letter to ALOHA, stating:

‘The Florida Public Service Commission will compile

and audit rate base, capital structure, and net

operating income for the test year ended December

31, 1996, in accordance with Commission audit

procedures.

This statement gives no reason for the audit and fails to properly
define the scope of the audit. However, it refers to "Commission
audit procedures,® known only to the PSC, that provide the basis
for and scope of such an audit,

2. The PSC has not promulgated any rules setting forth the
"Commission audit procedures® that are utilized by the PSC to
determine when and how an audit will be conducted. Because these
policy statements violate Section 120.54 (1) (a), F.S. (1996 Supp.),
ALOHA maintains that the PSC may not lawfully rely upon these
statements or any substantially similar statements in order to
conduct an audit of ALOHA or any other water or wastewater utilicy.

3, The P5SC has no lawfully adopted rules that define the
nature of such an audit or the circumstances under which the PBS5C
may audit a utility like ALOHA. Because existing Rule 25-30.145,

Florida Administrative Code, is deficient in these and other areas,

it is an invalid delegation of legislative authority.

B. THE PARTIES
4. The name and address of the Peticioner, ALOHA, is Alcha

Utilities, Inc., 2512 Aloha Place, Holiday, Florida 34691. For the
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purposes of this litigation, ALOHA's address is that of its
undersigned counsel,

5. The name and address of the Petitioner, FWA, is Florida
Waterworks Association, Inc., P.O. Box 4268, Tallahassee, Florida
32315. For the purposes of this litigation, FWA's address is that
of its undersigned counsel.

6. The name and addresa of the Respondent is State of
Florida, Public Service Commission, Capital Circle Ofice Center,
2540 Shumard Oak Boulevard, Tallahassee, Florida 32359-0850.

C. BACKGROUND

7. In all of Florida's counties, except those exempted by
Section 367.171, F.S., (1996 Supp.), investor-owned water and
wastewater utilities are subject to the regulatory authority of the
PSC as authorized by Chapter 367, F.S5. Entities wishing to provide
water or wastewater utility servicea in those Florida counties
subject to Chapter 367, F.S., must obtain & certificate of
authorization from the Commission. The Commission's regulatory
authority over water and wastewater utility providers in Florida
extends to the authority, service, and rates of each regulated
entity. These PSC-regulated utilities may not change their rates
without PSC authorization, with only two exceptions not directly
relevant to this Petition.

8. The Commission is not a constitutional agency, but
rather was created by act of the Florida Legislature. See, Section

350.011, P.H. As a creature of statute, the Commission has no
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inherent authority, but only those powers which are expressly or
impliedly delegated to it by the Legislature. Citrus County v.
Southern State Utilities, Inc., 656 So.2d 1307 (Fla. 1st DCA 1995) ;
Florida Bridge Co. v. Bevis, 363 So.2d 799 (Fla. 1978); City of
Cape Coral v. GAC Utilities, Inc. of Florida, 281 So.2d 493, 495
(Fla. 1973) ; Southern Armored Service v. Mason, 167 So.2d 848 (Fla.
1964) . Any reasonable doubt about the exercise of a power by a
requlatory agency must be resolved against the exercise of the
disputed power. Florida Bridge Co. v. Bevis, 363 So.2d 799 (Fla.
1978); City of Cape Coral, 281 So0.2d at 496; Southern Armored
Service v. Mason, 167 So.2d 848 (Fla. 1964).

9, The Commission oversees and operates a complex, compre-
hensive and detailed regulaénry program which includes the
regulation of water and wastewater utilities. Among the powers
granted to the Commission by the Legislature are the power to
prescribe utility rates and charges, standards of quality and
measurements, and service rules.

10. In furtherance of its responsibilitiesa, the Commission
has been given by the Legislature certain authority to require
regqular and emergency reports from a utilicy. § 367.121(1) (c),
F.S5. (1995). The Commission is also given the authority to adopt
those rules which are reascnably necessary and appropriate for the
administration and enforcement of its regulatory program governing
water and wastewater utilicies. See, § 367.121(1)(f), F.5. (1935},

11, Under applicable rules, the Commission requires that

each utility file an annual report of its financial operations on
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forms established as rules of the Commission. The process
governing the submission, review and use of annual reports is
contained generally in Rule 25-30.110, et. seq., Florida Adminis-
trative Code ("F.A.C.").

12. In addition to requiring the filing and review of
annual financial reports, the Commission has in the past conducted
audits of certain utilities. There is no provision in Chapter 367,
F.S8., governing water and wastewater utility regulation that
specifically grants to the Commission the authority to conduct an
audit of any such utility. Petitlioners presume that the Commission
has interpreted the language in Section 367.156(1), F.S. (1996
Supp.), addressing reasonable access to records of water and
wastewarer utilities as the statutory authority for audits of such
utilities.

13. By letter dated March 5, 1997, the Commission notified
ALOHA of an undocketed audit which it intends teo conduct of ALOHA's
1996 year. A copy of the Commission’s letter of March 5 is
attached hereto as Exhibit "A." The Commission authorized ALOHA to
file its annual report by May 30, 1997 and plans to initiate its
audit in June, 1997, with an estimated completion date in mid-
August. A copy of the Commission‘s letter of April 21, announcing
the start and planned completion of its audit is attached hereto as
Exhibit *"B." An intervening letter on the subject of the audit of
ALOHA dated March 27, 1997 is attached heretc and made a part

hereof as Exhibit *C." These three letters are the only correspon-
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dence which ALOHA and its attorneys have received concerning this
planned audit up to the date of the filing of this Petition.

14. In describing the audit of Alcha in question, Exhibit
*"A* states the following:

The Florida Public Service Commission will compile and

audit the rate base, capital structure, and net operating

income for the test year ended December 31, 1996, 1in
accordance with Commission audit procedures.
The PSC has used the same or substantially similar language in
letters that it has sent to other utilities on numerous prior
occasions.

15. While the above statement, on its face, appears to
require nothing of ALOHA, if ALOHA does not comply with the
announced audit, the audit cannot proceed. Unless the PSC solicits
information from ALOHA‘s personnel, which may be found within
ALOHA’s books and records, the audit cannot proceed. Thus, the
inescapable inference which must be drawn from the PSC’'s statement
is that the PSC both expects and intends to require compliance and
solicit information pursuant to its letter.

16, The Commission’s three letters contain no further
indication regarding the scope or purpose of the audit and no
identification of the persons responsible for ordering that an
audit be performed. In addition, the letters are silent as to any
factors utilized in determining either that an audit was to be
performed or what the audit would entail, other than the astatement
that the audit would be conducted "in accordance with Commission

audit procedures." These procedures remain a mystery to ALOHA.
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17. The Commission’s March 5 letter and subsequent letters
contain no statement of rights to contest any aspect of the
substance, procedure, timing or ultimate use of the audit. ALOHA
was not informed, by these letters, of any rights it may have to
either contest the audit or have input into the audit during the
audit process. The purpose, scope and procedure of the audit are

known only by the Commission.

D. THE CHALLENGED POLICY STATEMENTS AND RULES

18, Petitioners challenge the Commission's reliance upon
the "Commission audit procedures" that are referred to in its March
5 letter to Aloha (hereinafter "Challenged Statements®"), These
procedures presumably define the standards governing when and how
the Commission audits a water or wastewater utility. These
procedures are unknown to Petitioners, have not been promulgated as
rules in accordance with the Administrative Procedure Act, and are
not authorized by law in their current form. Petitioners seek an
administrative determination that the PSC’s continuing use of and
reliance upon the Challenged Statements is in viclation of Section
120.54 (1) (a), F.8. (1996 Supp.).

19. The Commission has promulgated only one rule dealing
with audits of water and wastewater utilities -- Rule 25-30.145,
F.A.C., entitled "audit access to records* (hereinafter "Challenged
Rule"). However, the Challenged Rule contains no definitions, is
devoid of any guidance as to how or under what circumstances the

Commission may choose to conduct an audit, contains no guidance as
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to the terms and conditions of any such audit once commenced, and
is devoid of anything that could reasonably be considered a
statement of process governing the substance or procedure of audits
or the rights of the audited party. .

20. To the extent that the Commission may maintain that the
Challenged Statements are supported by Rule 25-30.145, F.A.C.,
Petitioners maintain that this rule is an invalid exercise of
delegated authority and contrary to the Florida and United States
Constitutions. A copy cf the Challenged Rule is attached hereto as
Exhibit *D.*

E. PETITIONERS' SUBSTANTIAL INTERESTS

21. The FWA is a Florida non-profit corporation which is
organized and maintained for the beneiit of the investor-owned
water and wastewater utility companies in the State of Florida
which comprise ita membership. One of the primary purposes of the
FWA is to represent the common interesta of its members bhefore
various administrative, legislative, and judicial forums in the
State of Plorida, and to assist its members on regulatory,
ctechnical, and operational matters. The water and wastewater
utilities that comprise FWA’'s membership own and operate water and
wastewater utility companies that are subject to the Commission's
utility regulatory authority conferred by Chapter 367, F.S5. As
gsuch, the members of FWA are substantially aflected by the rules
and regulaticns governing the substance of the regulatory relation-

ship between the utilities and the Commission. A copy of the list
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of FWA's Commission-requlated utilities is attached hereto as
Exhibit "E." Alcha Utilities, Inc. is a member of the FWA.

22. Substantially all of FWA’'s members, and FWA as their
representative, are substantially affected by the Challenged
Statements and Rules which define the regulatory relationship
between the Commission and these regulated utilities. The subject
matter of the Challenged Statements and Challenged Rule, which is
the procedure and authority governing Commigsion audits of water
and wastewater utilities, is squarely within the FWA's general
scope of interest and activity. Florida Home Builders Ass‘'n v.
Dept. of Labor and Employment Security, 412 So.2d 351, 353-4 (Fla.
1982) ; Farmworkers Rights Organization, Inc. v. HRS, 417 So.2d 753
(Fla. 1st DCA 1982). Substantially all of FWA’'s members are
affected by the Commissions’ unpromulgated rules governing how,
when, and under what circumstances audits may be commenced, and
once commenced, the procedures and standards which will be utilized
by the Commission in conducting audits of water and wastewater
utilicies. The invalidation of non-rule policy statements and
rules relied upon by an administrative agency is an appropriate
type of relief for an assocliation such as the FWA to seek on behalf
of its members. Home Builders, 412 So.2d at 353-4. FWA's Board
of Directors authorized FWA to participate in this Petition on May
5, 1997.

23. Petitioner ALOHA is a Florida for-prolit corporation
which provides water and wastewater service to approximately 12,000

homes, ofices, public schools and other structures in Pasco
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County, Florida. Pasco County is not included among the counties
exempted from PSC jurisdiction by Section 367.171(3), F.S. ALOHA's
rates, service territory, and the quality of its service are
subject to regulation by the Commission under relevant provisions
of Chapters 367 and 120 of the Florida Statutes.

24. On March 10, ALOHA received the Commission's letter as
shown in Exhibit "A," in which the Commission notified ALOHA that
it intends to conduct an audit of ALOHA's 1996 financial experience
in accordance with the Challenged Statements. Section 367.121(2),
F.S., provides that each utility has the right to be represented
throughout an inspection of its books and records. The planned
audit cannot take place without the assistance of ALOHA in making
data available to auditors, preparing information and responding to
questions from the auditors.

25. A review of ALOHA's past experience with the Commission
reveals that ALOHA has, for approximately a quarter century, relied
upon outside accounting and legal consultants to assist ALOHA in
virtually all matters pertaining to the Commission’s regulatory
requirements. Although the lack of enunciated standards and
procedures governing the proposed audit renders a full estimate of
compliance costs impossible, ALOHA estimates that its costs in
complying with the audit would exceed 5100,000. In addition, the
results of the audit would evidently be used by the Commission as
a basis for other regulatory actions including potential rate
decreases or other actions which would directly and substantially

affect ALOHA. To subject ALOHA to these costs without first going
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thorough the appropriate procedures required by law is inappropri-
ate, confiscatory, and unlawful. ALOHA is a substantially affected

party in this proceeding.

P. THE COMMISSION’S NON-RULE POLICIES ARE INVALID

26. The Challenged Statements constitute unpromulgated
*rules* of the Commission in that they are statements of general
applicability which either implement, interpret, or prescribe law
or policy or describe procedure or practice requirements of the
Commission. See, Section 120.52(15), F.S. (1996 Supp.) In
addition, the Challenged Statements impose requirements and
standards of regulatory compliance which are mandatory and which
will govern the Commission’s requlatory audit relationship with
requlated entities such as ALOHA and members of FWA. As such, the
non-rule policy statements have the force and affect of law.

27. The fact that the ALOHA audit is to be conducted "in
accordance with Commission audit procedures® shows that the terms
employed are of general applicability. By merely substituting che
name and address of any other water or wastewater utility, the
Commission’s March 5, 1997 letter would apply to any or all of
these regulated utilities. 1In addition, Petitioners, based upon
their years of experience with PSC audits, understand and believe
that the PSC has, and uses, a manual or guide book containing these
audit procedures, but which manual or guide boock has not been
adopted as a rule.

11
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28. The Commission’s letter of March 5 (Exhibit "A") shows
on its face that rulemaking of the above-referenced Challenged
Statements is feasible and practicable, in that the Commission has
existing, generally-applicable "audit procedures" that it intends
to utilize. The Commission has had more than suficient time to
acquire the knowledge and experience reasonably necessary to
develop audit standards and to address these issues through
rulemaking.!® Related matters are suficiently resolved to enable
the Commission to address these policies through rulemaking. The
Commission is not currently utilizing the rulemaking procedure
expeditiously and in good faith to adopt rules which would address
these statements.

29. The specifics governing Commission audits of regulated
utilities is not knowledge which is the Commission’'s to jealously
horde or hide. Rather, the standards and procedures must be made
public and shared with aflected parties to ensure that arbitrary,
capricious, and despotic agency action is avoidad. A regulated
party should not be kept in the dark regarding the standards and
procedures governing a regulatory audit. Nor should a regulated
party be left to speculate as to why the Commissmion has determined
that an audit would be conducted. It is reasonable to require that
the Commission promulgate its standards as rules, as required by

the Administrative Procedure Act.

“The PSC has regulated Aloha's rates for a quarter century and
the rates of other water and wastewater utilities for nearly forty
years.
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ao. Rulemaking is not a matter of agency discretion.
Section 120.54(1)(a), Fla. Stat. (1996 Supp.) Rulemaking in this
matter is not simply a regulatory nicety which can be addressed at
some future point in time. Rather, rulemaking is necessary and
practicable in this matter to provide fair notice to persons
affected by the policies embodied in the Challenged Statements.
Suficient detail or precision in the establishment, initiation and
utilization of audit procedures is not given by the Challenged
Statements to put Petitioners, or any similarly situated party, on
fair notice of what the audit procedure will entail. The particu-
lar questions addressed in the non-rule policies are not soO narrow
in scope that a more specific resolution of the material contained
would be impractical outside of individual cases.

31. The PSC is subject to the provisions of the Florida
Administrative Procedure Act. See, General Development Utilities,
Inc. v. Hawkins, 357 So.2d 408, 409 (Fla. 1978). Under the Florida
APA, each rule "shall® be adopted by the agency involved as soon as
feasible and practicable. §120.54(1)(a), F.S. (1996 Supp.). The
Challenged Statements have never been adopted by the Commission as
rules. The Challenged Statements are invalid for failure of the
Commission to follow the rulemaking procedures required under the
Florida Administrative Procedure Act, Section 120.54(1)(4), F.S.
(1996 Supp.).

13
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G. THE COMMISSION’'S EXISTING RULES CANNOT BE
RELIED UPON AS AUTHORITY FOR THE CHALLENGED STATEMENTS

32. To the extent that the Commission may rely upon
existing rules as a grounds for not having adopted the Challenged
Statements as rules, such reliance ie misplaced. Existing ruleas do
not address the scope of any audit, the procedures to be utilized
in a Commission audit, the circumstances under which an audit may
be required by the Commission, or the rightg of aflected parties to
challenge or contest an audit. The absence of such details in the
Commission’s only rule which addresses audits of water and
wastewater utilities (Rule 28-30.145) renders this rule an invalid
exercise of delegated legislative authority.

33, Rule 28-30.145, F.A.C., enlarges, modifies, and
contravenes the Commission’s stactutory authority because the rule,
both on its face and as apparently applied, purports to grant the
Commission authority to conduct a full-scale audit of all the
records of a water or wastewater utility. Such an audit would
enlarge the scope of the statute authorizing reasonable access to
records for defined purposes. Rule 28-30.145, F.A.C. states that
it is based upon Section 367.156, F.S. (1996 Supp.). However,
section 367.156{1) states the following:

The Commission shall continue to have reasonable access to

all utility records and records of afiliated companies,

‘including its parent company, regarding transactions or

cost allocations involving the utility and such afiliated

companies, and such records necessary to ensure that a

utility’s ratepayers do no.L subsidize nonutility activi-

ties.
The provisions of the statute quoted above would appear to limit
the audit authority of the Commission to a review of intercompany
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transactions or cost allocations between companies to determine
whether ratepayers are subsidizing nonutility activities.

34. While the statutory audit provisions contain a scope
limitation, the Challenged Rule does not limit the scope of audits
to such matters. The only provision in the rule addressing the
scope of such an audit defines only the minimum scope of such audit
while apparently leaving the maximum breadth of an audit to the
discretion of the PSC. According to subsection (1) (a) of rule 28-
30.145, "[t)lhe audit scope, audit program and objectives, and audit
requests are not constrained by relevancy standards narrower than
those provided by Section 367.156(1).* See, Exhibit "D.* The rule
provides only that the scope of the audit shall be no "narrower"”
than the relevancy standards contained in statute, while seemingly
allowing the PSC total discretion to determine how "broad" the
audit may be. This is both unreasonable and illegal.

35. 1In the only section of itse legislation granting it the
expressed power to audit utilities, the Legislature has dealt only
with management and operational audits. 8Such audits have a defined
scope. Utilities "shall not be denied due process" as a result of
any audit. § 350.117, F.S. (1995). Rule 25-30.145, F.A.C., does
not purport to implement the authority of the commission under
Section 350.117, P.S8. (1995). A financial audit such as the one
contemplated in this case is neither a management nor an operation-
al audit.

36. The Commission cannot point to any act of the Florida

Legislature authorizing it to conduct a financial audit of any
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water or wastewater utility whenever and for whatever reason the
PSC may at its whim decide. The statute authorizes the PSC to
require reports in compliance with a uniform accounting system.
However, the statute nowhere requires that a utility maintain the
source of such reports. |Petitioners submit that while keeping
records to form the basis of such reports is reasonably inferred,
the specific power to audit such records must be specifically
implemented by proper rulemaking. Even assuming arguendo that the
power to audit were to be inferred from Section 367.156(1), F.S.
(Supp. 1996), the power to audit without established standards
governing the scope of such audits cannot be inferred and, instead,
is contrary to statute and law.

37. The absence of an adequate limitation on the scope of an
audit in the Challenged Rule alsc indicates that this rule lacks
adequate standards for agency decisions and vests unbridled
discretion in the PSC. Because the rule gives the PSC unlimited
discretion to determine the breadth of an audit (as long it is no
narrower than the relevancy standards described in statute), the
rule is an invalid exercise of delegated legislative authority.

38. In addition, the Challenged Rule is wholly lacking in
any description of the circumstances under which the PSC is
authorized to conduct an audit of a water or wastewater utility.
The Rule neither provides reasonable notice to water and wastewater
utilities as the reasons that the PSC might conduct an audit, nor
requires that the PSC give any such reascns when it initiates an

audit. As a result, the challenged rule is arbitrary and capri-
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cious and lacking in adequate standards to guide agency decision-
making. There is no reasonable, legitimate basis in fact or reason
for the PSC to omit from rule its basis for conducting an audit.
The absence of such grounds gives the agency unbridled discretion
to conduct an audit for any reason, and does not reguire the agency
to identify ite reason.

39. Furthermore, the Challenged Rule fails to adequately
define the procedures to be followed by PSC when it conducts such
an audit. The absence of such procedures in the rule renders the
rule arbitrary and capricious. There is no basis in fact or reason
for the rule not to delineate the procedures that the PSC should
follow when it conducts an audit. Obviously such procedures are
necessary because the PSC has developed the unpromulgated “audit
procedures® that are challenged in prior porticns of this petition.
The absence of detailed procedures for the manner in which an audit
is to be conducted also renders the rule lacking in adequate
standards for agency decisions. The absence of such standards
gives the Commission unbridled discretion to conduct audits under
any procedure that it may elect to utilize.

40. The Challenged Rule is also totally devoid both of any
information which would enable ALOHA to know what its rights are to
challenge an audit or the scope of an audit. The absence of a
provision addressing these issues makes the rule arbitrary and
capricious, and unconstitutional.

41, The Challenged Rule is also an invalid exercise of

delegated legislative authority in that it "impose(s] regulatory
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costs on the regulated person which could be reduced by the
adoption of less costly alternatives that substantially accomplish
the statutory objectives."” Section 120.52(8)(g), F.S5. (1996
Supp.). The Commission has an existing standard procedure for the
review of :lnnunl financial reports filed by each regulated utility.
See, Rule 25-30.110, F.A.C. Presumably, this procedure enables the
Commission to conduct its ongoing business.

42. This existing process, which occurs without the
necessity of audits, allows the Commission suficient information
to conduct itl.mml requlatory business. Audits of a given
year’s activity, if deemed necessary, are typically and historical-
ly done only after the Commission has reviewed the utility's annual
report. This enables the Commission to review the relevant
information and to determine if issues exist which would indicate
the potential need for additional ingquiry.

43. In the proposed audit of ALOHA described above, the
Commission evidently has decided that it wants to conduct an audit
of ALOHA'S 1996 experience even before ALOHA’'s 1996 annual report
is flled with the Commission.’ In so doing, the Commission is
forcing ALOHA to bear regqulatory costs which may be unnecessary

after the Commission has reviewed ALOHA’s 1996 annual report.

i Note that the letter shown in Exhibit “A" appears to
announce the immediate commencement of the audit even though, at
that time, ALOHA’s Annual Report was not due to be filed until the
end of March, or upon ALOHA’s request, automatically extended until
the end of April. (See, Rule 25-30.110(3)(b)(c), F.A.C.) The
Commission had clearly decided to audit ALOHA prior to reviewing
ALOHA's 1996 Annual Report and prior to promulgating rules
governing the audit process.
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Conducting the audit contemplated in the March 5 letter is a more
costly alternative than allowing the Commission to review the 1396
annual report of ALOHA in the normal course of business. Issues
raised by such review which require further agency action can then
be taken up by the Commission, if and when any such issues should
arise., By authorizing the PSC to conduct such an audit before
ALOHA has submitted its annual report, the rule forces ALOHA and
similarly-situated utilities to bear unnecessary regulatory costs
where less costly alternatives could be empluyed if the rule were
to require that such audits be conducted only after a report has
been filed and reviewed by the Commission.

44. The failure of the rule to require that audits be
conducted after the submission of an annual report is also
arbitrary and capricious. There is no basis in fact or reason to
allow the PSC to conduct such an audit before an annual report is

filed by a regulated utilicy.

H. THE CHALLENGED STATEMENTE CONETITUTE
A CHANGE FROM PRIOR PSEC PRACTICE

45, Other than in response to filed applications, Petition-
ers know of no other incidence in which the ICGmmlHEinn has
determined that it will audit a water or wastewater utility before
the utility’'s annual report for the period under audit has been
filed by the utility and reviewed by the Commission. To the extent
that the PSC maintains that its contemplated audit of ALOHA 1is
justified under the provisions of existing rules, such rules have
not in the past been utilized to force an audit in a case where a
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utility’s annual report had not already been reviewed by the PSC or
where the utility had not requested PSC approval of a change in
rates or charges.

46. The statutory definition of a "rule" includes the
repeal or amendment of a rule.. An agency cannot change an existing
longstanding rule interpretation of a rule without first going
through rulemaking.

47. The P8C's attempt to audit ALOHA's 1996 experience
before reviewing ALOHA’s 1996 annual report is contrary to prior
practice and constitutes a change in rule interpretaticn which

itself requires rulemaking.

I. UNCONSTITUTIONMALITY OF CHALLENGED STATEMENTS AND RULES

48. The Challenged Statements which would allow the
Commission to audit a regulated entity based upon unspecified and
unpromulgated *audit procedires” violates the due process and equal
protection rights of water and wastewater utilities in the State of
Florida. Art. I, §2, Fla. Const.; Art. I, §5, Fla. Const.

49, The PSC is not exempted from the equal protection and
due process clauses of the Florida and United States Constitutions.
The PSC cannot, by audit, take action which would deny the
procedural or substantive due process rights of the entity being

audited.
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J. ADDITIONAL ALLEGATIONS

50. Disputed issues of material fact include, but are not
limited to the following: 1) Whether the Challenged Statements are
agency policy statements of general applicability that are
violative of section 120.54(1) (a), F.S. (1996 Supp.) and 2) Whether
the Challenged Rule is an invalid exercise of delegated legislative
authority,

51, Petitioners maintain as ultimate facts that the
Challenged Statements and the Challenged Rule are invalid on the
basis of the foregoing allegations, and that relief is appropriate
under Chapter 120, F.S. (1996 Supp.)

WHEREFORE, Petitioners ALOHA and FWA respectfully request:

A. That the Division of Administrative Hearings assign an
Administrative Law Judge to conduct a formal rule challenge
proceeding in accordance with Section 120.56, F.S. (1996 Supp.);

B. That the Administrative Law Judge determine that the
Challenged Statements fall within the definition of a rule
specified in Section 120.52(15), F.S. (1996 Supp.), and are
generally applicable to water and wastewater utilities regulated by
the Commission pursuant to Chapter 367, F.S., (1995 & 1995 Supp.):

C. That the Administrative Law Judge determine that the
PSC's use of and reliance upon the Challenged Statements is in
violation of section 120.54(1) (a), F.5. (1996 Supp.);

D. That the Administrative Law Judge determine that the
Commission’s Challenged Rule, Rule 25-30.145, F.A.C., is an invalid

exercise of delegated legislative authority;
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E. That the Administrative Law Judge determine that the
Cchallenged Statements and Challenged Rule are illegal and unconsti-
tutional;

F. That the Administrative Law Judge determine that the
Challenged Statements and Challenged Rule are invalid and that the
PSC must immediately cease reliance thereon;

G. That Petitioners be awarded their reasonable costs and
attorney fees for pursuit of this action pursuant to the provisions
of section 120.595, F.S. (1996 Supp.); and

H. That the Administrative Law Judge grant such other and
further relief to Petitioners as may be deemed just and proper.

Respectfully submitted nhis::a' day of May, 1997,

ROSE, SUNDSTROM & BENTLEY, LLP
2548 Blairstone Pines Drive
Tallahasseea, Florida 32301
(904) 877-6555

Sts, ) M,

STEVEN T. MINDLIN, P.A.
Florida Bar H378534

BRIAN L. DOSTER, ESQUIRE
Florida Bar H0069124
Attorneys for Petitioners
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CERTIFICATE OF SERVICE
I HEREBBY CERTIFY that a true and correct copy of the fore-

going has been furnished by Hand Delivery to the following on this
f 4
25_ y of May, 1997:

Blanca Bayo

Director of Records & Reporting
Florida Public Service Commissicn
Capital Circle Ofice Center

2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Rob Vandiver, General Counsel
Division of Legal Services
Florida Public Service Commission
Capital Circle Ofice Center

2540 Shumard Oak Boulevard
Tallahassee, Florida 32395-0850

St )Mol

STEVEN T. MINDLIN, P.A.
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i RN State of Florida

TodgTIY DEVLIN, Disvant

SON, CHAIMAN Al k Tlaias
mml;'g.nﬂ 2 - (ood) 413600
1 TEIRY DEASON
JOE GARCIA

THANE. K. KIESLING

' bice Commission
Public Sev ]

TV E R

Mareh 5, 1997

Alcha Ucllitles, Inc,
Stephen G. Vatford

2514 Aloha Place
Hollday, FL 34691-3499

Daar Mr. Matford:
Undockated - Aloha Ucilicles, Inc.
pudit Regusst - Esceblish RecCe Base

The Florlds Publlec Service Comalsslon will cosplle and oudit the rate bass,
eapleal structurs, snd noct operating lncoms for tha tast year ended Decembar
31, 1996 In accordance with Comm)esion audlt procedures. Jim MePhersen, the
‘distrlece office supervlsor, (B1)) 542-6638, will coordinate this audlt.

flule 25-30.110(b), F.A.C., states thst, "Unless ctherwise authorlzed by the
Comslanlon, each utility shall malntsln its records at the offlce or efllces
of the utility within this state and shall keep thore records epen for
inspsttion during business hours by Comalssion scalf”.

Rule 25-22.006, F.A.C., promulgates the procedure Lo exempt confidentlal and
propristary business informatlon (rea Public Records Law 119.07(1l), Flerida
Stmtutes. Excerpts [roa this rule ere attached to thiz letter however, the
rule should be read In lts entlrety when an exemptlen Is clalmed. Urlets or
eall the Florlda Public Servics Cesmisslon®s Office of the Ceneral Counsel [or
addicional Informatlen, (904) 413-6248.

EXHIBIT "A"
{page 1 of 3)

CAPITAL CIRCLE OPFICH CENTER # 1340 SHUMARD OAK BLYD ® TALLANASSEE, FL 323590850
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Aloha Utilicies, Inc.

March 5, 1997

- l -

A formal vepert will be tssued for internal ofticlial use enly by the
Commission on or sbout May 10, 1997, A copy of the {inel report will be
gd in the Comsslaslon HMalling

malled to the company lisisen sfficer 1isk
Directory. Comments should be malled to the Bureau Chief of Auditing within

ten days afcer recelpt.

Qu-:it-nl ragarding the audit or stafl conduct should be dlpected to Jim

HcPherson or myself at (904) H13-GLET.

Sincerely, ; p
s ST ~
\ Lz ~uce f‘k)!hrﬂild*ﬂ

penise H. Vandiver

DHV/sp

Enclosure: (1) Excerpts from Rule 25-12.006,
366,093, F.5.

F.A.C. and

‘ce:  Mary Andrews Bane, Deputy Executive Director/Tech. (w/e enclesure)

Fleld Audit Supervisor
Legal Services (w/o enclosurs)
Public Counsel

Ex. "A"

(page 2 of 3)
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Attachment 1
EXCERPTS FROM RULE 25-22.006, F.A.C. AND 366.093, F.5,

These sxcerpts do not previde complete inlormation necessary for a utillicy te
safeguard confidentlal material from publlic dlsclosurs. Ses the complete test
of Mule 25-22.006, F.A.C.

1f the uellity ... balleves inforsation requested by stalf ls cenfidentlal,
the utility may require that tha stall request ba In writlng. FPriler te stall
osbtalning any material (See definltion) a uelllity ... may recelve temporary
sxception from Section 119.07 (1), F.S., by [1ling a notlce of Intent Lo
requost confldentlal clessiflcation. The porice of intent ... shall be [lled
with the Divislon of Records snd Reperting and shall have appended to it &
copy of any written request for the materisl tg which it relates. To malnteln
continued confidential handling ... the wellity ... must, within 21 days afcer
staff has outained the mateclal, (or ... alter tha field audlt exlt
confersnce), file a request for confidential classificaclon with the Divislon
of Recerds and Reperting. Rule 75-22.006 (3) (a), F.A.C.

The burden of proof shall be on the utillcy .... A tequest ... that falls te
{dentify the material for which confidential classificatlon is sought In
sufflclant dotall to permit a reasoned snalysls or which falls to provide the
requiced Juscificacion for classification may be denled ... Rule 25-22.006
(4) (a), F.A.C.

propristary confidential buslness information Lncludes, but i not limlted te:
(a) Trade secrots, {b) Internal auditing contrals and reporis of Internal
auditors, (c) Securlty messures, #ystems ur procodures, (d} Information
congerning blds or other contractual data, the disclosure of which would
impaic the seflforts of the public uelllicy or its offlllatos to contract lor
goods and services on favorable terms, {e) Information relating to competitive
interescs, the disclosure of which would Impair the competitive business of
the provider of the informarion, (1) Esployee personnel lnformatlen unrelated

to compensation, dutles, qualillcations, or responsibilitien. IG6, 093 (1),
ri-’!

Requests for cenfidentlal classification ... shall be ruled upon expsditiously
by the prehearing officer .... Rule 2%-22.006 (3) (e). F.A.C.

pefinition: *Obtaining Meterlsl®™ means recelving materlel pursusnt to flling
or ctaking physical contrel of materlsl by removing the eriginal material or a
copy of it [rom the utllity er ether person’s prealses. Obtaining material
alsc mesns the extraction of data from msterlsl for Inclusion In worklng
papers or memorands, Rule 25-22.006 (1) (e), F.A.C.

Ex' “.ﬁ."
(page 3 of 1)
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" State of Florida

JULLA l.-ll:ll‘.l'l.ltrli. CHAIRMAN THOTHY DEVLIN, Dircoier
SUISAN F. CLARE Avdiing & Fisancial ' salyth
1. TERRY DEASOM [h s SRR E T ]
JOE GARCLIA
DIANE K. KIESLDNG
Pulblic Serbice Commissgion
April 21, 1997
F. Marshall

An Affimailve Actisn/Equal Opperunlty Employer

Deterding
Rose, Sundstrum & Bentley, LLP
2548 Blairstone Pines Drive
Tallahassee, Florida 32301

Dear Mr. Deterding:

Undocketed Audit of Aloha Utilities, Inc.
Eamings Audit

Your letter, dated April 10, 1997, was the first I knew that Aloha was granted another
extension to file the 1996 Annual Report. In light of the fact that the Annual Report is not
due ‘until May 30, 1997, | will postpone the scheduled audit. Therefore, we plan to initiate
our audit in June 1997 with an estimated completion in mid-August.

Sincerely,

(s A Do e

Denise N. Vandiver
Bureau Chief - Auditing

DNVisp
cc:  Trish Merchant, Division of Water and Wastewaler
Jim McPherson, Tampa District Office Supervisor

Stephen G. Watford
Aloha Utilities, Inc.
2514 Aloha Place
Holiday, FL 34691-3499

EXHIBIT "B"

CAPITAL CIRCLE OFFICE CENTER # 2540 SHUMARD OAK BLVD » TALLAHASSEE, FL 32399.0850
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State of Florida

1 |
L
JULIA. L. JOUNSOH, CHAIRMAN TIMOTIIY DEVLIN, Disecigr
SUSANM F. CLARK Awditing & Tinanclal Analyals
1. TENRY DEASON ey 4136l
JOE OARCIA
DIANE K. KIESLING

Public Serbice Conunission

: March 27, 1997
_F. Marshall Deterding

Rose, Sundstrom & Dentley. LLP

2548 Blairstone Pines Drive

Tallahassee, Fiondl 32301

- Dear Mr. Deterding:

Undocketed Audit of Aloha Utilities, Inc.
E.ml.:tish Rate Base

In response tu rﬁur letter, dated March 11, 1997, 1 talked with staff in the Division of Water and
Wastewater (WAW) regarding your concerns. As WAW has granied a 30-day extension for Aloha

wrT
-

to file the 1996 Annual Report, | belicve posiponing the audit until that time is reasonable.
. Therefore, we plan to initiate our audit in May 1997 with an estimated completion in mid-July.
1 Your lejter also expressed concern regarding the purpose of our audit. Commission Order PSC-97-
i 0280-FOF-WS, dated March 12, 1997, states “We believe that, in order to make a determination
;' of overearnings, a [ull, thorough analysis of the test-year books and records is necessary.” | agree
' with WAW that this implies an audit. In addition, the Commissioners at the Agemda Conlference
! mentioned abCummhsinn audit several limes.
% If you should have any further questions oOr concerns, please let me know.
l Sincerely,
Denise N. Vandiver
i Bureau Chicl - Auditing
| DNVisp -
i ce:  Trish Merchant, Division of Water and Waslewaler
| Jim McPheison, Tampa District Office Supervisor
! Stephén G, Watford
Aloha Utilities, Inc.
2514 Aloha Place EXHIBIT "C"

‘Holiday, FL 34691-3499

i

. .CAPITAL CIRCLE OFFICE CENTER ® 2540 SHUMARD OAK DLVD  TALLANASSCE, I'L 32399.0850
 An Afficmative Action/Baual Oppactusity Esployer - lgsnt € sl CONTACT@ISC STATE.FL.US
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(€} For each ssxoual of fuacticn of depreciatle
"I A compirica of current and propossd
depreciation ries and sarvice lves. The proposed
eflective date of (be new rales aball be entibed.

2 A comparben of depreciation expesss
wmmnsummwz
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=
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WATER AND WASTEWATER UTILITY RULES 15-30.145

prcount, fuecion o tolal depreciable plant
In socord with (he Ualiorm System of

Agcounty for elihes st least len years of slnce Lhe
of the wiility, whichever b s,

(&) A Clasa C wiility has malatalaed both plant
sctivity dats and sccumalsted provisien [for
depreciation (rmerve) data by account, functioa of
udmmmlmhmﬂmm
Uniform Sysiem ol Aceounts for elther si foust Len

Hﬂlhﬂﬁhﬂhﬂ!ﬁ'ﬂ‘ihim

{€) Ta provide tims for sudy development, sny
» thors for remalalng Gl sheld be
submitied ot bearl ale monihs belors 1 Bling fot 8
test yeat Ia connectlon with o request for 8 romanua
FALE IRCTTAM.

(1) Prier to the date of retirement of major
insiallations, the Commissics may approve capital
recovery schedules b correct masoclaled ted
defclencies la recovery  whers o willity
demonatrates that retlrement of the lastallation or

p of lnstallations ks prodent und Ihe smocinted

ment will nel be resovered by he Uma of
retiremment (hrough the sormal depreciation

procert,

(0}a) Contributions in Aid of Comtruciion —
qunmiunmnhm:mh
malntalned by the wiility. Where adeguate records
sparaling CIAC frem wtility lavestmenis are
malntaised by sccount, depreciation rates shall be
spplied separately 13 coslriduled  and
pon-coniribyied  plant  with  be  resslting
amostization of gontributed planl ool contidered an
cipemse for miemaking pusposes. Whate CIAC
records are mol hept by sccount, (he deprecistion
sales shall be applicd to Lha emiirs depreciable
planl. Tha CIAC plast shall then be amoriized
giher by wooount, [eaction or botlem [lies

on  availabiliy of supperiiag
information. The amoriizatica rale iball be that of
the appropelite sccounl or funstlon whers
sepporiing documentation s avallable 1o identify
the scoount of fenction of 15 releled CLAC plant.
Orberwive, the compaslte plisl smertirstion rule
shall be used, The deprociacion expenss then ia the
pet of deprecistion eipenis for total pland bess Lhe
smortization of CIAC Tt mea-ClAC
duprecintion reserve I set of depreclation
reserve for ielal pland lem the sceumulated
smortlzation of CIAC plant
Specific Asihaelty JMLIIII] FS. Low Fmplympnced
13001, MIINMNe FE Minerp—New 11144,
Foemurly 100800, 1000813, Assreded 11-10-84
[N TRIE RS

ANNOTATIONS

Depeveiailon vaien

Applicand ln raie Iscroase st wal ardered ie wie ke
Feideling rmini ambadiod in FAC 13- 001 80,
o wut met aligerd i wie the depeociativa vaies bt had
,-.-u-r;.uu-mm"wuﬁ.wrutum
L4007 [1990).

14-30.145 Andil Access 1s Recorda

11} This rubs sddresses L peassmable bocead 10
wiiliiy and afillate records provided for |n

EXHIBIT "D"
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campany
responses (0 sudli requests for sccess 1o recordi
shall be fully wiibin b tme frams
exteblinhed dwdiior. 1n sstablishlng o dee
dale, the shall censider the location of the
receeds, e volume of nformstion requeted, the
mumber of pending the amount of
Independent anstyils and reasona ble Lime
::l:.H - hplilql. w

-

{c) Inm thowe inafunces where the wtility dhagrees
with ansersment of & reasonable
resposi Gme 1o (he requent, the wiility shall Srnt
siiempl 1o discwss the disagreemeni with ibe
wudlior and resch um pcoeplable revised date. If
mﬂﬂﬂhmﬁﬂ.hﬂrﬂd

it fsee whh swecewive levels of
swperrisors ol the Commilision unill an pprecmant
Is resched. If meccdsary, o Boal dechion shall be
made by (he Prebearing Ofcnr. If the sudit s
related Lo s widocketed cise, U Chabrman thall
maks the decinion.
td}maﬂﬁg'nuhﬂlm-h:rhnm
¥ bo saleguard reconds by copring
mhnﬁ”ﬂm.lhl

i ool or taking
notes. In 1he event these notes refnte 10 documents
for which 1he bas assarted conbdential
sate, pwck moles aleo by prres conddential
aten

(g) Form PSC/AFA & (2/95), entitled “Audli
Docameal nnd Record Roguest/MNotice of lstent™
is Incorporated by reference inte this rele. This
form li msed by sedliers when requat are
formalised. This form docsmaals sudil regueits,
ibe due dates for reaponscs, and all Moticzs of
Intenl 1o Seck Conbdenilnl Clanibcation
Spoclfs Awibaciiy J301IN0) FI. Low baplimiwiod
MIIJ1] F3. Hiserp—iies 3- 20,

PART [11 SERYICE MFROVISIONS

35-30.110 Deflndtions.: For the purpose of this
part, 1 Foliveing defindilons apply:

{1) “Coitomir™ sball miia ary porioa, Brm,
mmﬂn“h pornameatal ageocy, o

:
i
4
F
:
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which mareyl ¥ service o indlvideal parvices
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e,

{3} "Servica Connection™ shall mean (ke point
of connection of ihe cudiomer’s piplag with 1ha
reler of Seyvice pipe dwsed by tha wiilily.

) ~Point of I mean whars the
lu'hhh pipe I 1o ihe utiliy company’s
[

(7} "Polnt of Delivery™ lor wwier pytema ahall
mean Lha outlet connection of ihe meter for
meiered service o the polat sl which the uiility’s
piping connects with the customers piping for
noa-melered pervice,

Sperifc Awibacity MIIN [3. low loplymented
MrIN 3. Bl MTA, Formerly
JE10.03, 1310011, Amrndyd | 1-10-44.

15-38.213 Flast snd Facilities

(1) Ench wiility shall design, conastrect, and
fmstall ity plant o scoordance whth accepled
engincering  practices 1o emsure  reasombly
sdequate and ale service b i3 cualomers.

{1) Each willity ahall malatain sed operaie il
plasl =ad fecilitin by empleying gqualificd
operatons in sccordudcn with the rula of ha
Depariment of Eaviroamental Regulation.

(1) Esch stility aball eaercise due care 1o redsca
i8¢ karards i which eenployeat, customery, and 1he
public may be caposed by resson of the uilling's
equipmesy of [scalitien

(4) Esch willity shall make ressonable effon 10

warn und protect the public lrom any dinger which
cxbsts or arives o account of the wiiliny's equlpment
ot Facilitien.
(3) Bach water willlly shall operate and
maletais in wle, oficiont, and proper coodition, all
of i facilitles and equipment wsed o distritste,
regulate, measure or deliver service wp 1o and
including 1be polst of delivery late Ihe piping
awned by ihe cosiomer.

(#) Esch wastewaler wbility aball eperate and
mainlain in safe, eficiont, and proper condition, all
of its fucilities and equipment wsed to collect und
regulaie tha fow of wasiewsler in the sewer malai,
The wasiewaier willity may roquirg thal esch
customer be re for cleanlag and
malatabaling sewen lnterih to the point of delivery.

{7) Euch wiility which provides both water and
waslewaler service thall operate and malntaia in
wals, cfclent, and proper conditlon, all of lu
facilitien 16 the point of dalivery.

(1) Each wiitity shall maintaln on Ale ol i
principal office located within the stale, wiiable
maps, drawisgs, and recetds of lis spsteem wnd
Teciliths 1o show pee, location, charaster, daig of
Installation and lastalled oot of major fema of
plant and patension of fecllita.

(%) Esch wiility shall laspeci jta plani sad
Fucilities in vuch & manner and wilh pech frequency
a3 may be pecensary 1o ensure ihat the plunt and
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EXHIBIT "E" .

FLORIDA WATERWORKS ASSOCIATION

MEMBERS REGULATED BY FLORIDA PUBLIC SERVICE COMMISSION

Aloha Utilities, Inc. United Water Florida

Attn: Stephen G. Watford Attn: M. Sambamurthi

2514 Aloha Place P.0. Box 8004

Holiday, Florida 34691 Jacksonville, Florida 32239
(813) 9??-1115 (904) 725-2865

Florida Cities Water Company Utilities, Inc. of Florida
Attn: Gerald Allen Attn: Don Rasmussen

4837 Swift Road, #§100 200 Weathersfield Avenue
Sarasota, Florida 34231 Altamonte Springs, Florida
(941) 925-3088 (407) 869-1919

Florida‘; Water Services, Inc.
Attn: John Cirello

P.0. Box 609520

Orlando, Florida 32860-9520
(407) BEO-DO058

Gulf Utility Company

Attn: James W. Moore

P.O. Box 350

Estero, Plorida 33928-0350
(941) 498-1000

Morth Fort Myers Utility, Inc.
Attn: A.A. Reeves

P.0. Box 2547

Fort Myers, Florida 33902
{(941) 543-4000

Palm Coast Utility Corporation
Attn: James Perry

2 Utility Drive

Palm Comst, Florida 32137
(904) 446-6115

Park Manor Waterworks, Inc.
Attn: DBernice Goetz

1527 Park Manor Drive
Orlando, Plorida 32825
(407) 277-1204

Rotonda West Utility Corporation
Attn: Hugh Sumrall

9494 Placida Road

Cape Haze, Florida 33546

(B13) 697-1588

EXHIBIT "E"
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