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STAT£ OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

ALOHA UTILITIES, INC., and 
FLORIDA WATERWORKS ASSOCIATION, INC., 

Petitioners, 

va. CASE NO. 

STATE OF FLORIDA 
PUBLIC SERVICE COMMISSION, 

Respondent. 

PEIIIION FOR AOHINISTBATIVE PETERHINATION 
or IHYAuiDITX OF AQEHCX NQN-Rtll.E 

POLICIES AND EXlSTING ROLES 

Petitioners, ALOHA U'riLlTIES, INC. ("ALOHA"), and f'LORIDA 

WATERWORKS ASSOCIATION, INC. (•FWA"), by and through t.hcir under­

signed counsel and pu.rouant to Sections 120.54 C 1) , 120. 56 D l • and 

120.56 (4), Florida Statutes ( " F.S. •) (1996 Supp.), hereby pet:ition 

the Division of Administrative l!e<~rings for an administrat.ive 

determination that (al certain statements of the Scate of Florida. 

Public Service Commission ( • PSC" or •commi ssion "l are unpromulgated 

rules which violate section 120.54 (l), Flocida Statutes, (b) that 

these unpromulgated rules change the prior proctice of che Commio­

I,CK __ ...,aion and cannot be utllhed wl~hout prio~o rulemaklng: and (c) that 

AFA 1~'1 
~xisting rule 25-30.145, Florida Adminiscrative Code, loan invalid 

APP --
CAF ___ exercise of delegated legislative authority. In auppcrt: of r.his 

CMU ---Petition, ALOHA and PWA (hereinafter sometimes r e ferred t o jointly 

CTR -- as •Petitioners•) state as follo ws: 
EAG -­
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A. SUMMARY STATEMENT: NATURE AND PURP03E OP PETITION 

1. Distilled to its essence, thio Pet it ion is about the 

PSC's March 5, 1997, letter to ALOHA, stating: 

The Florida Public Service Commission will compile 
and audit rac.e base, capital structure. and net 
operating income for the test year ended December 
31, 1996, in accordance with Commission audi t 
procedures. 

This statement gives no reason for the audit and fails to properly 

define the scope of the audit. However, it refers to •commission 

audit procedures,• known only to the PSC, that provide the basis 

for and scope of such an audit. 

2. The PSC has not promulgated any rules setting forth the 

•commission audit procedures• that are utilized by the PSC to 

determine when and how an audit wi ll be conducted. Because these 

policy statements violatll Section 120.5~ (1) (a) . f.S. (1996 Supp .). 

AI..OHA maintains that: t:he PSC may not. lawfully rely upon these 

statements or any substant:ia 11 y similar sttu:ements in order to 

conduct an audit of ALOI~ or any other water or wastewater utility. 

3, The PSC has no lawfully adopte-d rules chat defme the 

nature of such an audit or the circumstances under which the PSC 

may audit a utility like ALOHA. Because cxis~ing Rule 25 · 30.145, 

Florida Adminis~rative Code, .1.s deficient in theue and other areas, 

i t is an invalid delegation of legislative authority. 

B. THE PARTIES 

4. The name and addreos of the Petitioner, AI..OHt\, 19 Aloha 

Utilities, Inc., 2512 Aloha Place, Holiday, Florida 34691. For the 
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purposes of this litigation, ALOHA' s address ill that o f its 

u nderoigned counsel. 

5. The name and address o f the Petit ioner, FWA, is Florida 

Waterworks Association, Inc. , P. 0. Box 4 2613. Tallahaosee, Florid!a 

32315. For the purposes o f this litigation, FWA's address io that 

of its undersigned counsel. 

6. The name and add·ress of the Respondent is State of 

Florida, Public Service Commission, Capital Circle Ot!lce Cen ter. 

254 0 Shumard Oak Doulevard, Tallahassee , Florida 32399-0850. 

C. BACKGROIJND 

7. In all of Florida's counties, except those e xempted by 

Section 367.171, P.S ., (1996 Supp. ), investor-owned water and 

wa.stewate.r utilities are subject to the regulatory authot·ity of the 

PSC as authorized by Chapter 361, F.S. Entities wishing to provide 

water or wastewater utility oerviceo in those Florida count ies 

subject to Chapter 367, F. S., must obtain a certificate of 

authorization from the Commission. The Commisoion' s regulatory 

authority over water and wastewater utility providers i n Florida 

extends to the authority, oervice, and rates of each regulated 

entity . T~ese PSC•regulated utilities may not change their ra t es 

without PSC authorization, with only two exceptions not directly 

relevant to this Petition. 

8. The CO!Mii asion is not a constitut ional agency, but 

rather was created by act of the Florida Legislature. ~. Section 

350.011., P.S. As a creature of statute , the Commission has no 
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inherent authority, but only those powers which are expressly or 

impliedly delegated to it by the Legislature. Citrus Coun ty v . 

Southern State Ut12!c.ies, Inc., 656 So.2d 1307 (Fla. 1st DCA 19~5); 

Plo.rida Br!dge Co. v. {Jev.is, 363 so.2d 79'9 (Fla . 1978); City of 

cape Coral v. GAC Uc!l!e!cs, Inc. of Florida , 281 so.2d 493, 4 ?5 

(Fla . 1973) ; Southern Armored Service v. ~Jaso.n, 16? So.2d 848 (Fla. 

1964) . Any reasonable doubt about the exerc ise of a power by a 

regulatory agency must be resolved against the exercise of the 

disputed power. Plor!da Bridge Co . v. Bevjs, 363 So.2d 799 (Fla. 

19?8); City of Captl Coral, 281 So.2d at 496; Southern Armored 

Service v. Mason, 167 So.2d 848 (Fla. 196~ ). 

9. Tbe COI!Imission oversees and operates a cOI!Iplex, compre­

hensive and detailed regulatory program which includes the 

~egulAt!on of w~t~~ and wastewater utilities. AI!IOng the powers 

granted t o the COIIllllission by the Legiolature are the power t.o 

prescribe utility rates and chargeo, standards of quality and 

measur ements , and service rules. 

10. In furtherance of ito responsibilities, the Commission 

baa been g iven by the Legislature certain authority to require 

regu,lar and ei!ICrgency reports f rom a utility. 5 367.121 (1) (cl , 

P.S . (1995). The C~ission is also given the authority to adopt 

those rules which are r easonably necessary and appropriate for the 

administration and en:forcentant of its regulatory program governing 

water and wastewater utilities. ~. 5 36?.121(1) (f), F.S. (1995). 

1~. Under applicable rules, the CQI!Imission requires that 

each utility file an annual report of its financial operations on 
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forma established as rules of the C~ission. The process 

'90verning the oubm1osion, review and use of annual repor ts is 

contained generally in Rule 25-30.110, et. seq. , Florida Admi nis­

trative Code ("F.A.C.•). 

12. In addition to requiring the filing and review of 

annual financial reports, the Commission has in the past conducted 

audits of certain utilities. There is no provision in Chapter 367, 

P.S., governing water and wastewater utility regulotion that 

opecl1lcally grants to the Commission the a uthority to conduct an 

audit of any such utility. Petitioners presume that the Commission 

has interpreted tho language in Section 367.156(11, F.S. (1996 

Supp. I, addressing reasonable access to records of W<lter and 

wastewat er utilities as the statutory author~ty for audits o( such 

utilitiu . 

13. By letter dated March 5, 1997 , the Commission notified 

ALOHA of an undocketed audit which it intends to conduct oC ALOHA's 

1996 year. A copy of the Commission• a let:cer of Karel; 5 is 

attached hereto as Exhibit "A. • The Commission authorized ALOHA co 

Ole ice annual report by May 30, 199? and plane to initiate its 

audit in June, 1997. with an estimated c·omplecion d3tc in mid· 

August. A copy ot the Commission's letter of April 21, announcing 

the stare and planned completion of its audit: is attached here~o as 

Exhibit •s.• An intervening lct~cr on Lhe subject of chc audit of 

ALOHA dated March 27, 1997 la attached hereto and made a part 

hereof as E~hibit •c.• These three letters are the only correapon-
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dence which ALOHA and ito attorncyo have received concerning this 

planned audit up to the date of Lhe filing of this Petltion. 

l t. In describing the audit of Aloha in quest~on, Exhtbit 

•A• states the following: 

The Plor ida Public Service Commission will compile and 
audit the rate baoe, capitol otructure, and not opurating 
income for the teat year ended December 31, 1996, in 
accordance with Commission audit procedures. 

The PSC has uued the same or substantially similar langul'ge in 

l.sttera that it has sent to other util icies on numerous prior 

occaaiona. 

15. While the above atete~~~ent, on its face, appearo co 

require nothing of .ALOHA, it ALOHA does not comply wit.h the 

announced audit, the audit cannot proceed. Unless the PSC oolicits 

information from ALOHA • s personnel, which mlly be (ound within 

ALOHA' a books and recorda, t.he audit cannot proceed. Thus, the 

inescapable in[erence which must be drawn from the PSC's statement 

ia that the PSC both expects and intends to require compliance and 

solicit information pursuant to ita letter. 

lli. The Commlasion•a three letters contain no [urther 

indication regArding the scope or purpose of the audit ond no 

identi11cation o f the peraona roaponsible for ordering that an 

Audit be performed. In addition, the letters are silent as to any 

factora utiH>:ed in determining either that an audit was to be 

performed or what the audit would entail, other than the statement 

that the audit would be conducted •in accordance with Commissiun 

audit procedures.• These procedures remain a mystery to ALOHA. 
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17. The Commisaion•s March 5 letter and suboequent letters 

cont.ain no seat:emene of rights to contest any aspect of the 

substance, procedure, eiming or uleimat.e use of the audit.. ALOilA 

waa not informed, by t.hese letters, of any rights it. may have to 

either contest tbe audit or have input into ehe audit during tho 

audit process. The purpose, scopr and procedure of tho audit. are 

known only by the Commission. 

D. TKB cuo.r,t,ENGBD POLICY STATEKE:NTS AND RtJLES 

18. Petit.ioners challenge t.he Commission' s reliance upon 

the •Commiasion audit procedures• t.hat. are referred to in ito March 

5 letter to Aloha (hereinafter •challenged Statements•). These 

procedut:oa presu~~~ably define t.he standards governing when and how 

the Commlseion audieo a Wl.\ tol' or waotewater uclliLy. Thooe 

procedures are unknown to Petitioners, have not been promulgA~ed aa 

rulea in accordance with the Adminiot.rat.ive Procedure Act, and are 

not authorized by la~ in their current form. Petitioner& oeek an 

ad4lniatrative dete~inatlon that the PSC's concinulng uoe of and 

reliance upon the Challenged Statements is in vio lation of Section 

120.54 (l)(a), P .s. (1996 Supp.). 

19. The Commission has promulgated only one rule dealing 

with audita of water and waatewater utilicieo -- Rule 25·10.145, 

P . .II.C .• entitled •audit accoau to recorda• (hereinafter •Challongud 

Rule"). However, the Challenged Rule contains no d~initlono, iu 

devoid of any guidance aa to how or under what circurnot:anceo tho 

Commiaaion may chooae to conduct an audit, contains no guidance as 
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to chc terms and conditions of 11ny ouch audit once colll!llence4, !!nd 

is devoid of anything that coul d reasonably be considered a 

statement of process governing the substance or procedure of audits 

or the rights of the audited party. 

20 . To the extent that the Commission may maintain that the 

Challenged Statements are supported by Ru le 25·30.H5 , F . A.C . • 

Petitioners maintain that this ru l e is an invalid exercise of 

delegated authority and contrary to the Florida and United States 

Constitutions. A copy of the Challenged Rule is a ttached hereto as 

Exhibit •o. • 

B . PETI TI ONERS' SUBSTANTIAL INTERESTS 

21. The FWA is a Florida non-prout corporacion which is 

organized and mainca.ined for the benefit of the invost:or-owned 

wacer and wastewater utility companies in the State of Florida 

which comprise its membership. One of the pricnury purposes o! the 

FWA io to represent the common interescs of its members before 

various administrative, legislative. and judicial forums in the 

State of Florida, and to assist its members on regulatory, 

technical, and operational matters. Tho water and wascewa.tcr 

utilities that comprise P'WA' o memberahip own and opeute water and 

wastewacer utility companiea that are subject Lo the Commission's 

utility regulatory authority conferred by Chapter 367, F.S. As 

such, the members of FWA are substancially affecced by the rules 

and regulations governing the substance of the regulacory relation­

ship between the utilitieo and the Commission. A copy of the list 
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of FWA' s Commission- regulated utilities ls attached hereto as 

Exhibit •E.• Aloha Utilities, Inc. is a member of the FWA. 

22. Substantially all of FWA's members, and PWA as their 

representative, are substantially affected by the Challenged 

Statements and Rules which deJlne the regulatory relationship 

between the Commission and these regulated utilities. The subject 

matter of the Challenged Statements and Challenged Rule, which is 

the procedure and authority governing Commission audits of water 

and wastewater utilities, is square 1 y within the FWI\ • s general 

scope of i nterest and activity. Florida Home Buildero ABS'n v. 

Dept. of La.bor and Employment Security, 412 So.2d 351, 353 - 4 !Fla . 

1982); Fazmworkers Rights Organization, Inc. v. HRS, 417 So.2d 753 

(Fla. 1st: DCA 1982). Subscantially all o( FWA' 9 member!! are 

affected by the Commissions• unpromulgated rules governing hoo.., , 

when, and under what circumstances audits may be commenced, and 

once commenced, the procedures and standards which will be utilized 

by the Commission in conducting audits of water and wastewater 

utilities. The invalidation of non- rule policy statements and 

rules relied upon by an administrative agency io an appropriate 

type of relief for an association such as the FWA to seck on behalf 

of its members. Home Builders. 412 So.2d at 353 -4. FWA's Board 

of Directors authorized FWA to participate in chis Petition on May 

5, 1997. 

23. Petitioner ALOHA is a ~'lorida for - proht corporation 

which provides water and wastewacer service co approximately 12,000 

homes, o!cea, public schools and other atructures in Paoco 
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County, Florida . Pasco County is not included among the counties 

e xempted from PSC jurisdiction by Section 367.171(3), F.S . ALOHA's 

rates, service territory, and the quality of ita service are 

subject to regulation by the Commission under relevant provisions 

of Chapters 367 and 120 of the Florida Statutes. 

2 4 . On March 10, ALOHA r .eceived the Commission• s letter as 

ohown in Exhibit "A, • in which the Commission notifled ALOHA. that 

it i ntends to conduct an audit of ALOHA' s 1996 financial experience 

in accoYdance with the Challenged Statements. Section 367.121(2), 

F.S., provides that each utility has the right to be represented 

throughout an inspection of ito books and records. The planned 

audlit cannot take place without the assistance of Al.OHA in making 

data available co auditors, preparing information and responding to 

questions from the auditors. 

25. A review of ALOHA's past experience with the Commission 

reveals that ALOHA has. for approximacely a quarter century, relied 

upon outside accounting and legal consultants to assist ALOHA in 

virtually all matters pertaining to the Commission • s regulatory 

requirements. Although the lack of enunciated standards and 

proccdurea govern.ing the proposed audit: renders a full eocimace of 

compliance costs impossible. 1\'LOHJI estillllltM that its costs in 

complying wicb tho audit would exceed $100,000, In addition, the 

results of che audit would evidently be used by tho commission as 

a basis for other regulatory actions including potential rate 

decreases or other accions which would directly and substantially 

affect I\LOHJ\. To subject ALOHA to these costs without first going 
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thorough the appropriate procedures required by law is inappropri­

ate, confiscatory, and unlawful. ALOHA ia a substantially affected 

party in this proceeding. 

I'. TKB COIOCIBSION' S NON-RULE POLICIES ARB IN\?.LID 

26. The Challenged Statement a constitute unpromulgated 

•rules• of the COmmission in that they are statements of general 

applicability which either implement, interpret, or prescribe l~w 

or policy or deecribe procedure or practice requirements of the 

Co111111iasion. :lU,, Section 120.52(15), f'.S. (1996 Supp.) In 

addition, the Challenged Statement• impose requirements and 

acandards of regulatory compliance which are mandatory and which 

will govern the Coawission• s regulatory audit relationship with 

regulated entities su~h ae ALOt~ and members of fWA. As ouch, the 

non-rul.e policy ecacements have the force and aflect o( law. 

27 . The fact thoc the ALOHA audit is co be conducced • in 

accordance wich Coallll.iaaion audit procedures• shows that che terms 

employed •=e of general applicabil ity. By merely substituting che 

name and address of any other wacer or wastewater ucility. the 

Commission's March 5, 1997 letter would apply to any or all of 

these regulated utilities. In addition, Petit1onero. based upon 

their years of experience with PSC audits, understand and believe 

that the PSC haa. and uses, a manual or guide book containing these 

audit procedure a, but which manus 1 or guide book h3a not been 

adopted as a rule. 
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28. The Commission's letter of March 5 (Exhibit "II.") shows 

on its !ace that rulemaking of the above-referenced Challenged 

Statements is feasible and practicable, i n that the Commission han 

existing, generaLly-applicable •audit procedures• that it intends 

to utilize. The commission has had more than sutlicient time to 

acquire the knowledge and experience reasonably necessary to 

develop audit standards and to addr,ess these issues through 

rulemaking.' Related mat t ers are sul!icien'tly resolved to enable 

the Commission to addlress these policies through rulemaking. The 

COI!I!llission is not current:.ly utilizing the rulemaking procedure 

expeditiously and i n good faith to adopt ~leo which would addresa 

these statements. 

29. The specifics governing Commiaaion audita oC regulated 

utilities is not knowled~e which is the Commission's to jealously 

horde or hide. Rather, the standards and procedures must be made 

public and shared with aftected parties to ensure that arbitrary. 

capricious, and despotic agency action is avoided. A regulated 

party should not be kept in the dark regarding the standards and 

procedures governing a regulatory audit. Nor should a regulated 

party be left to speculate ao to why tho Commlaoion hao docermined 

that an audit would be conducted. tt is reasonable to require that 

the Commission promulgate itll ota1.dards a a rules, as required by 

the Administrative Procedure Act. 

1The PSC has regulated Aloha • s rates for a quarter century and 
the rates of other water and wastewater utilities for nearly forty 
years. 
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30. Rulemaking is n.oc a macter of agency diecret:ion. 

Sect: ion 120.54 (1)(a), Fla. Stat. (1996 Supp.) Rulomaking in this 

matter is not simply a regulatory nicety which can be addressed at 

some future point in t:ime. Rather, rulemaking is necessary and 

prac:cicable in this matter t:o provide fair notice to persons 

a1fec:ted by t:he policies elllbodied in the Challenged Statements. 

S~cient detail or precision in the eutabliahment, iniciation and 

utilizacion of audic procedure• ia not given by che Challenged 

Statements co put Petitioners, or any oimilarly sieuaced puny. on 

fair notice of what the audit procedure will entail. The particu-

lar questions addreaaed in the non-rule policies are not eo narrow 

in •cope that a more specinc resolution of the material contained 

wou~d be impractical outside of individual caaea. 

3l. The PSC is subject co .:he provisions of the Florida 

Administrative Procedure Act. ~. General Development Utilities, 

Inc. v. Hawk!na, 357 So.2d 408, 409 (Pla. 1978). Under the Florida 

APA, each rule •ahall• be adopced by the agency involved aa soon as 

feasible and praccicable. 5120-54(1) (al, P.S. (1996 Supp.l. The 

Challenged Statementa have never been adopted by the Commiouion ao 

rules. The Challenged Statemence are invalid for failure of che 

Commission to follow the rulemaking procedures required under the 

Florida Adminiatrative Procedure Act, Section 120. ~4(11 (4), F.S. 

(1996 Supp.). 

13 

A0M. 8UfCIII'fAOM & DCOIIU!Y UP 

... .......,... ,.... OIWYf """""'~ ~ »» 



. . . . 

0. THB COMMISSI ON'S EXISTING RUX.ES CANNOT BB 
RBLu:D UPON AS AtiTtiORITY FOR TID! CHALLENGED STATEMENTS 

32. To the extent tha t the COn:mJ.ssion may rely upon 

existing rules as a grounds for not having adopted the Challenged 

Statements ae r ules, such reliance io misplaced. Existing rules do 

not address the scope of any audit, the procedures to be utilized 

!n a Commission audit, the cir cumstances under which an audit may 

be requ1rc4 by ~bo Commission, or tho rights of affected parties to 

challenge or contest an audit. The absence of such details in tho 

Commission's only rule which addresses audito of water and 

wastewater utilities (Rule 28·30.145) renders th1s rule an invalid 

exercise of delegated legislative authority. 

33. Rule 28-30.145, P.A.C., enlar ges, modifies, and 

contravenes the ~isaion•e statutory authority because the rule, 

both on ito face and as apparently applied, purports to grant the 

Commission authority to conduct a full-sca l e audit of all tho 

recorda of a water or wastewater utility. Such an audit would 

enlargo the scope of the statute authoridng reasonable access t o 

recorda for defined purposes . Rule 28- 30.145. P.A .C. stat es that 

it is based upon Section 367.156, P.S. (1996 Supp.). 

section 367.156(1) states the following: 

However, 

The Commission shall continue to have reasonable a ccess to 
all utility recorda and recorda of allliated companieu, 
including its parent company, regarding t r1.1noaot.iono or 
coat ollocot ionu involving the utility and such o!liated 
companies, and such recorda necessary to ensure that a 
utility's ratepayers do not. eubaidi:!:a nonutility a<"tiv.i­
tiea. 

The provisions of the statute quoted above would appear to limit 

the audit authority of the Coemieeion to a review of intercompany 

14 

R(.)U. 8UiJOGJAC».,4 & P£HT\.&Y, U .P 

,... •. JI!Cl4Ntft~ """"""'~~..,.. 



transactions or coat allocations between co111panies to detennine 

wll-.ther ratepayers ar•e subsidizing nonutility activities. 

34. While tho statutory audit providions contain a scope 

limitation , the Chal1.eng·ed Rule does not limit the scope of audits 

to such matters. The only provision in c.he rule addrosaing the 

scope of such an audit defines only the minimum scope of such audit 

~hile appa~ently leaving the maximum breadth of an audit to the 

discretion of the PSC. According to subsection (1) (a) of rule 28· 

30.145, •(tlhe audit scope, audit program and objectives, and audit 

requests are not constrained by relevancy atandards narrower chan 

t.hose provided by secl:ion 367.156 (ll . • .ae.t:, E.xhibit •o. • The rule 

provides only that the scope of the audit shall be no •narrower• 

than the relevancy standards contained in otatute , while seemingly 

allowing the PSC total discretion to determine how "broad• the 

audit may be. This is both unreasonable and i llegal. 

35. In the only section of its legislation granting it the 

expressed power to audit utilities, the Legislature has dealt only 

with manage~t and operational audits. Such audi t s have a defined 

scope. Utilities •shall not be denied due process• as a result of 

any audit. S 350.117, P.S. (1995). Rule 25 -30.145, F.A.C., does 

not p11rport to implement the authority of the commission under 

Section 350.117, F.S. (1995). A financial audit such as the one 

contemplated in this case io neither a management nor an operation · 

al audit. 

36. Tho Commission cannot point to ~ny act of the Florida 

LegislAture authorizing it to conduct a financ ial audit of any 
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water or wastewater utility whenever and for whatever reaoon the 

PSC uy at: it:s whiJD decide. The statute authorizes the PSC to 

require report:s in compliance with a uniform accounting oystem. 

However, the statute nowhere requires that: a utility maintain the 

source of such reporcs . Potit:ionors submit: that while keeping 

recorda to form the basis o f such reports is reasonably inferred, 

the speci1lc power to audit: such records must be specifically 

implemented by proper rule~king. Even assuming arguendo that the 

power co audit: were t o be infe rred from Section 367.156(1), F.S. 

(Supp. 1996), t:he power co audit: without. established ocandards 

governing t:he scope of such audl.t:s cannot: be inferred and, instead, 

is contrary co statute and law. 

37. The absence of an adequace limitat:ion on the scope of An 

audit: in t:he Challenaed Rule also indicates chat this rule lacko 

adequate s t andards for agency decisions and vests unbridled 

discretion in the PSC. Because the rule gives the PSC unlimit~~ 

diacrst:ioo co decermlne the breadth of an audit (as long it is no 

narrower chan che relevancy standardo deocribed in statu~e), the 

rule is an invalid exercise of delegat:ed legislative authority. 

38. In addit:ion, the ct.allenged Rule is wholly lacking in 

any deacription of the ci rcumot11ncco under which the PSC io 

authorised to conduct an audit of a water or wastewater utility. 

The Rule n~ithe~ provides roasonablo notice to water and wnotcwater 

utilities as the reasons t hat t:he PSC might conduct an audit, nor 

requires that the PSC give any such reascns when it initiates an 

audit . AS a result: , the challenged rule is arbitrary and ca~~l-
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eious and laeking i n adequate standards to guide agency decision· 

making. Tbere is no reasonable, legitimate basis in fact or reason 

for the PSC to omit from rule its basis for conducting an audit. 

The absence of such grounds gives the agency unbridled discretion 

to conduct an audit for a.ny reason , and does not require the agency 

to identify its reason . 

39. Purthe%'111ore, the Challenged Rule fails to adequately 

define the procedures to be followed by PSC when it conducts such 

an audit. The absence of such procedures in the rule renders the 

rule arbitrary and capricious. There is no basis in fact or reason 

for the rule not to delineate the procedur es that the PSC should 

follow when. it conducts an audit. Obviously such procedures are 

necessary because the PSC has developed the unpromulgated •aud~t 

procedures• that are challenged in prior portions of this petition. 

The absence of detailed procedures for t he manner in which an audit 

is to be conducted also renders the rule lacking in adequate 

scandards for agency decisions. The absence of such standards 

gives the Commission unbridled discretion to conduct audits under 

any procedure that it may elect to utilize. 

40 . The Challenged Rule is also totally devoid both of any 

information which would enable ALOHA to know what ita rights are ~o 

challenge an audit or the scope of an audit:. The absence of a 

provision addressing these issues makes t:he rule arbitrary a:nd 

oap·ricious, and unconstitutional. 

41. The Challenged Rule is also on invalid excrcioe of 

delegaced legislative authority in that it: •impose(s) regulatory 
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costa on the regulAted person which could be r educed by the 

adoption of leas costly alternat.ivea that substantially accomplish 

the statutory objectives. • Section 120.52(8) (g), P.S. (1996 

Supp.). The Coamisaion has an existing standard procedure for the 

reviow of annual financial reports filed by e ach regulated utility. 

~. Rule 25-30.110, P.A.C. Presumably, this procedure enables the 

Commission to conduct ito ongoing business. 

42. This existing process, whic h occurs without the 

necessity of audits, allows the Commission s~cient information 

to conduce ita nol'lllal regulatory business. Audits of a given 

year• a a ctivity, if deemed necessary, are typically and historical­

ly done only afte~ the Commission has reviewed the utilir.y•s annual 

reporc. This enables tho COCII!IIiaaion Lo rev iew the relevant 

information and to determine .if .l.uuueo cxiot which would lndicat:e 

the potential need for additional inquiry. 

'13. In the proposed audit of ALOilA described above, the 

Commission evidencly has decided that it wants t o conduct an audiL 

of ALOHA's 1996 experience eveo before ALOHA' • 1 996 annual report 

is Aled with the C0111111iaaion., In ao doing, the Comm!soion is 

forcing ALOHA to bear regulatory coats which may be unnecessary 

after the Commission has reviewed ALOHA' a 1996 annual reporc . 

• Note that the letter shown in Exhibi t. •A• appears t o 
announce the immediate commencement of the audit even though, at 
that time, ALOHA's Annual Report was noc due to be filed until the 
end o f March, or upon ALOHA' a request, automatically extended until 
the end of April. (See, Rule :15-30.ll0(3) (b ) lcl, F.A.C.) The 
COmmission had clearly decided to audit ALOI~ prior to reviewing 
ALOHA's 1996 Annual Report and prior to promulgating rules 
governing che audic process. 
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condue~ing the audit contemplated in the March 5 letter is a more 

coscly alternative than allowing the Commiosion to review the 1996 

annual report of ALOHA in the normal course of buaineao. Issues 

raised bY such reviuw which require further agency action can then 

be taken up by the Commission, if and when any such iaoueo should 

arlee. By authorizing the PSC to c.onduct such an audit before 

ALOHA has aubalitted ita annual :report, the rule forces ALOHA and 

aimdla:rly-situated utilities to bear unnecessary regulo~ory costs 

'f'here leas costly alternatives could bo employed if tho rule were 

to require that such audits be conducted only after ll report has 

been filed and reviewed by the Commission. 

44 . The failure of the rule to require that audits be 

conducted after the submission oC an annual report is also 

arbitrary and capricious. There is no boola in fact or reason to 

allow the PSC to conduct ouch an audi~ before an annual report io 

Bled by a regulated utility. 

B. THB CHALLENGED STATEMDITS CONSTITUTE 
A CHANCE FROM PRIOR PSC PRACTICE 

45. Other than in r eoponee to llled opplicatlono, Petition­

ers know of no other incidence in which the Commioo I on has 

determined that it will audit a water or waotewater utility before 

the utility' a annual report for the period under audit has been 

filed by the utility and reviewed by the Commission. To the extent 

that the PSC maintains that ita contemplated audit o! ALOHA is 

juatified under the provloions of existing rules, ouch rules have 

not in the past been utilized to force an audit in a caoo where a 
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utility's annual repor-t had not already been reviewed by the PSC or 

where c:he utility had not request:ed PSC approval of a change ln 

rates or charges. 

4.6. The statutory definition of a •rule • includes the 

repeal or a Qielldment of a rule. · An agency cannot change an existing 

longstanding rule interpretation of a rule without first going 

through rule~aking. 

47. The PSC' a attempt to audit ALOHA' s 1996 experience 

before reviewing ALOHA's 1996 annual report is contrary to prior 

practice and constitutes a change in rule interpretation which 

itself requires rulemaking. 

I. UNCONST.ITUT.IONALITY OP CHALLENGED STATEMENTS AND RO'LES 

4 B. The Challenged Statements '"hich would al low the 

Commission to audit a regulated entity bnued upon unspecUied and 

unpromulgated •audit procedores• vi6lates the due process and equal 

protection rights of water and wastewater utilities in the StatP. of 

Florida. 1\rt . I, 52,. Fla. Const. 1 l'.rt. I, !19, Fla . Const. 

49. The PSC is not exempt:ed from the equal protection and 

due proceoa clauaea of the Florida and United States Constitutions. 

The PSC cannot, ))y audit, take action which would deny the! 

procedural or substantive due process rights of che encity being 

audited. 
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J. ADDITIONAL ALLEGATIONS 

50. Dispu~ed issues of material fact include, but are not 

limi~ed to ~be follow~ng: ll Whether the Challenged Statements are 

agency policy statements of general applicability that are 

violative of sec~ion 120.54 (1) (a), P.S. (1996 Supp.l and 2) Whether 

the cpallenged Rule is an invalid exercise of delegated legislative 

authority. 

51. Peti~ionera maintain as ul~imate facts that the 

Challenged Statements and the Challenged Rule are invalid on the 

basis of the foregoing allegations, and ~hat relief 1a appropriate 

under Chapter 120, P.S. (1996 Supp.) 

WHEREFORE, Petitioners ALOHA and FWA respectfully request• 

A. Tha~ the Division of Administrative Hearings assign an 

Adminiatra~ive Law ~udge to conduct a formal rule challenge 

proceeding in accordance wi~h Section 120.56, P.S. (1996 Supp.)J 

B. Tha~ the Administrative Law Judge determine that the 

Challenged Statements fall within the definition of a rule 

specified in Sec~ion 120.52(15) , P.S. (1996 Supp.), and are 

generally applicable to wa~er and wastewater utilities regulated by 

the ~iaaion pursuant to Chapter 367, F.S., (1995' l99o Supp.l: 

C. That the Adminl atrati\ e Law Judgu determine that the 

PSC' a use of and reliance upon the Challenged Statements itJ in 

violation of section 120.54(1) (a), F.S. (1996 Supp.l1 

D. That the Administrative Law Judge determine that the 

Commiaeion •a Challenged Rule, Rule 25·30.14.5, P.A.C., is an invalid 

exercise of delegated legislative authority; 
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E. 'l'hat the Administrative Law Judge determine that the 

Challenged Statements and Challenged Rule arc illegal and unconsti -

tutional; 

F. That the Administrative Law Judge determine that the 

Challenged Statements and Challenged Rule are invalid and that the 

PSC must immediately cease reli3nce thereon; 

G. That Petitioners be awarded their reasonable costs and 

aLtorney fees for pursuit of this action pursuant to the provisiono 

of ,section 120.595, F.S. (1996 Supp.); and 

H. That the Administrative ~aw Judge grant such other and 

further relief to Petitioners 

Respectfully submitted 

as may be deemed just and proper. 

this;l3~ day of May. 1997. 
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CERTifiCATE OP SERVICE 

1 HEREBY CERTIFY that a true and correct copy of the fore­

going bas been furnished by Hand Delivery to the following on this 

~~Y of May, 1997: 

Blanca Bayo 
Director of Records ~ Reporting 
Florida Public Service Commission 
Capital Circle Oice Center 
2540 Shulllard Oak Boulevard 
Tallabaaaee, Plorida 32399-0850 

Rob Vandiver, General Counsel 
Division of Legal services 
Florida Public Service Commission 
Capital Circle Oice Center 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
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A)oi>A Udlltl .. , Inc . 

K•rch ), 1997 
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A foraal ~•port vtll ~. t aa~d tor lntornat ofl tclel uae only by Lhe 

~•Son on •~ about H•y JO. 1991. A co~y o( the Ctnai r •part Yilt be 

aalle4 t:o th• c ... any lhh·en aCUce r l h tatS tn the C...l u lou t4•1lln& 

Dlte.c toty. C~nu t hould ba ullod to tht l uu•u Ch ief ot A\jdltln& wt U.In 

t ·•n 6•1• attar roeolpt. 

Quo1<lono roaordl nc tho ou41t or ILO(( condue t <hould bo dl•••••d to Jl• 

ncrhtrton or •yao l t at (9~) 4\].,411, 

Slncoroly. 

('I • · • . ' \ I' 
i....J.L~ /VV ().~Qt.,... 
Oanlaa M. Vandiver 

f1lfll/op 

Encloo~ro ; (I) Eacorpto (roo aula 1)· 12. 006, r .A.C. and 

3". 093. P. 5 . 

I 

cc : Kat)' Andr•v• ltn.e . Deputy lxt eut lvo DlrtCLOI'/Ttch. (v/o cr.eloaure) 

Plald ~~It SupcrwLaor 

Le&•l Sorvlcoa (v/• ar~loauro) 

l'u'oltc Countel 
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r.s. 
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State of Florida 

~uhlit ~erbit? QCommis.swn 

F. Marsball Dc~erdlng 
Rose, Sundstrom & Bentley, LLP 
2548 Blaltstone pmc, Drive 
Tattlohassec, Florida 32301 

Dear Mr. Dctcrdillg: 

Aprll 21, 1997 

UDCiockA:ICd Audit or Aloha Uti litie#, Inc. 
&mlngs Audit 
Audit Comrol Number 97-064-2· !/FUc Number 26038,22 

TlMonl'r' Of!'VUN. 0\nctot 
AU.Silir.& A F'~t~UtW .~~tab 

(904) .. ,,..10 

Your lcner, cbtcd April 10, 1997, was the Cmt I knew !hat Aloha was gr3nted another 
CXiiCIUlon to file the 1996 Annual Repon. ln light .or the fact that !he Annual Report is not 
due ·until May 30, 1997, I wlll postpone the scheduled audit. Therefore, we plan to initiate 
our audit in June 1997 with an cstimlltcd completion in mid-August. 

Sincerely. 

Denise N. Vandiver 
Bu~u Chier . Auditing 

DNVIsp 
ce: Trisb MerchAnt, Division of Water and Wil.!tew~ter 

fUD McPherson, Tampa District Office: Supervisor 
. 

Stephen G. Wat.!ord 
Aloha Utllhlll$, fnc. 
2514 Aloha Plocc 
Holicby, FL 34691·3499 

EXIIIBIT "B" 

CAPITAL CIRCJ,e OFFICE CENTER • 1540 SHUMARD OAK BLVD • T ALLAIIASSEE. FL l1399.08SO 
A• Atrll'llfttJw Act~~ ~ C#lp&oyu ln~cmct t t~ulh CONTACTOPSC.STATII PL.L.It 
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Stale or li"Ju1 ilia 
·._ 

,tgublic ~erbice QI:ommin£'ion 

F. Manhall Dctcrdlna 
Rose, Sundstrom & Dentley. I..I..P 
2548 Blalrstone Pines Drive 
Talllhassee, Florida 3'2.301 

Dear Mr. Deterding: 

March 27, 1997 

Undocltclcd Audit of Alol~.t Utilities. Inc. 
Establish Rate Base 
Audit Control Number 97·06H-IIfjlc Number 26038 i2 

; 

l1MOliiY DflYLI.N. Olen~" 
1\.W .... A r Nrc-W A.Nfttlt 

t!OIJ Ill .. It 

In response to your leiter, dated Mllfth II. 1997, I llllked with sl~ff in the Division of W~ter aud 

Wa$tewater (WAW) rcprdina your concerns. As WAW has s•~nled a 30-day e~tcnsion ror /lloh~ 

to file the 1996 Amtual Report. I believe poslponh•& tl1e aud11 until lhM tune is 1casomblc 

Thcrd o1e, we plan to lniiiMc our llUd{t In May 1997 with an cslhnMcd completion in mid·July 

Your leiter also Clip~ c:oncem n:garding the ptlfpuK of our audil . Cnmmission 01der I'SC-97-

0280-FOF·WS, dated M~rch 12, 1997. Sl31es ' We bchevc that, in Older IO make a dctermi~lion 

of ovcrumlngs, a Cull, thorough nn.1lysis or the 1est·yenr books nnd rcc:o1t1s is ncc:wn1y. • I agree 

with WAW ti1M t11is huplies an uudilt In ~ddition, the Conunlssillnc~ a1 lhc i\gcnd~ ConfercJLce 

mentioned a Commiulon Au<ht Kvcral lime$ 

tr you should ha.ve ~ny further queJiions or c:onccrns. J1k&$C lei one know 

Sincerely,. 

~~ 
Denise N, Vandiver 
Brueau Chlc( • Auditing 

DNV/sp 
cc: Trlsh Merclulnl, Division o:r Water And Wutew~ler 

Jim McPherson. Tamp3 District Orlicc Supe1 visor 

Stephen G, Watford 
Aloha UtilllleJ, Inc:. 
1SI4 Aloha Pl4ce 
Holiday, Fl.. 34691·3499 

EXIIIBIT "C" 

• C"'PITAL CIRCU! OR' ICE CENTER • lS.CO SIIUMARO OAK DLVO • TI\I.LI\111\SSill!. fl 32l99·01~ 
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EXJIIDIT "E" 

FLORIDA WA~BRHORKS ASSOCIATION 

MEMBERS REGOIJ\TED BY FLORIDA PUBLIC SERVICE COMMISSION 

Aloha Utilities, Inc. 
Att n: ·stephen G. Watfor·d 
2514 Aloha Place 
Holiday: Florida 34691 
(813) 937-4275 

I 
Plorida. Cities Water company 
Attn: Gerald Allen 
4837 swHt Road, ilOo 
Sa:ro$otA 1 Florida 34231 
(941) 925-3098 

i 
Plorida, Water Services, Inc. 
Attn: John Cirello 
P.O. Box 609520 
Orlando, Florida 32860-9520 
(4•07) 880-0058 

j 

Gulf Utility Company 
Attn: Jomes W. Moore 
P.O . Box 350 
EStero, Florida 33928•0J50 
(941) 498-1000 

North Port Myers Utility, Inc. 
Attn: A.A. Reeves 
P.O. Box 2547 
.Port Hyers, 111orida 33902 
(941) 5~ 3-40 00 

Palm Coost Utility Corporotion 
Attn: Jomes Perry 
2 Utility Drive 
Palm Coast, Florida 32137 
(904) 446-HlS 

Park Honor Waterworks, Inc. 
Attn: Bernice Goetz 
1527 Park Manor Drive 
Orlando, Plorido' 32825 
(407) 271-1204 

Rotonda West Utility Co rporation 
At tn: ltugh Sumrell 
9494 Placida Road 
capo !laze, Plorida 33946 
(813) 697-1588 . I 

Uni t ed Water Florida 
Attn: H. sambamurthi 
P .O. Box 8004 
Jacksonville, Florida 32239 
(904) 725-2865 

Utilities , Inc. of Florida 
Attn 1 Don Rasmusson 
200 Weathonfiold Avenue 
Altamonte Sprln9s, Florida 
(407) 869-1919 
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