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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Disposition of gross-up 
funds collected by Hydratech 
Utilities, Inc . in Martin 
County. 

DOCKET NO . 961076-WS 
ORDER NO. PSC-97 - 0657 - AS-WS 
ISSUED: June 9, 1997 

The following Commissioners participated in the disposition of 
this matter: 

SUSAN F. CLARK 
J . TERRY DEASON 

JOE GARCIA 

NOTI CE OF PROPOSED AGENCY ACTION ORDER ACCEPTING SETTLEMENT OFFER 
AND REQUIRING REFUNDS 

BY THE COMMISSION: 

NOTICE IS HEREBY GIVEN by the Florida Public Service 
Commission that the action discussed herein is preliminary in 
nature and will become final unless a person whose interests are 
substantially affected files a petition for a formal proceeding , 
pursuant to Rule 25 - 22.029, Florida Administrative Code . 

BACKGROUND 

As a result of the repeal of Section 118(b) of the Internal 
Revenue Code, contributions-in-aid-of-const ruction (CIAC ) became 
gross income and were depreciable for fede r al tax purposes . In 
Order No. 16971, issued December 18, 1986, we authorized corporate 
utilities to collect the gross-up on CI AC in o rder t o meet the tax 
i mpact resulting from the inclusion of CI AC as gross income. 

Order No. 16971 and Order No. 23541, issued December 18, 1986 
and October 1, 1990, re~pectively, requi re that utilities a nnually 
file in f o rmation which would be used to determine the a c t ual state 
and federal income tax liability directly attributable to the CIAC . 
The info rmation would also determine whether refunds o f gross-up 
would be appropriate. These orders also require that all gross-up 
col lec t ions for a tax year, which are in excess o f a utility's 
actua l tax liability for the same year, should be refunded on a pro 
rata basis to those persons who contributed the taxes. 

In Order No . 23541, we requ ired any water a nd wastewater 
util i ty already collecting t he gross -up on CIAC and wi s hing to 
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cont inue, to file a petition for approval with the Commission on o r 
before October 29, 1990. By Order No. 25525, issued December 20 , 
1991, Hydratech Utilities, Inc. (Hydratech or utility) was granted 
a uthority to gross-up CIAC using the full gross-up formula. 

On September 9, 1992, we issued Proposed Agen c y Action (PAA) 
Orde r No. PSC-92-0961-FOF-WS, whic h clarified the provision of 
Orders Nos. 16971 and 23541 for the calculation o f refunds of 
gross-up of CIAC . On September 14, 1992, we issued PAA Order No . 
PSC -92- 0961A-FOF-WS. This order included Attachment A wh ich 
reflected the generic calculation form. No protests were filed, 
and the Order became final. 

On March 29, 1996, Docket No. 960397-WS was opened t o r e view 
o ur polic y concern ing the collection and refund of CIAC gross -up. 
Wo rkshops were held and comments and proposals were received from 
the industry and other intere~ted parties. By PAA Order No . PSC-
96 -0686-FOF-WS, issued May 24, 1996, we directed our staff to 
review the proposals and comments offered by the workshop 
pa rticipants and make a recommendation concerning whethe r our 
polic y regarding the collection and refund of CIAC sho uld be 
c hanged . In addition, we directed our staff t o consider ways t o 
simplify the process and determine whether there were viabl e 
alternatives to the gross-up. Pending this review, we direc ted 
ou r staf f to continue processing CIAC gross-up and refund c ases 
pursuant to Orders Nos. 16971 and 23541. 

However, on August 1, 1996, Congress passed the Small Business 
Job Protection Act of 1996 (the Act), and the Pres ident si gne d the 
law on August 20, 1996. The Act pro vided for the non-taxability o f 
CIAC collected by water and wastewater utilities, effective 
retroactively for amounts received after June 12, 1996 . As a 
result, on September 20, 1996, in Docket No . 960965 -WS, we issued 
Order No. PSC-96-1180-FOF-WS revoking the autho rity o f utilities to 
colle ct gross -up of CIAC and canceling the respective tariffs 
unless, within 30 days of the issuance of the order, affected 
utilities requested a variance . Since there was no longer a need 
t o review our policy on the gross-up of CIAC, we issued, on October 
8 , 1996 , Order No . PSC-96-1 253-FOF-WS, whi c h closed Doc ket No . 
960 397-WS . However, as established in PAA Order No . PSC-96 -0686-
FOF-WS, all pending CIAC gross-up refund case s are being processed 
pursuant t o Orde rs Nos. 16971 and 23541 . 

By PAA Order No. PSC-96-1352-FOF- WS, iss ued Novembe r 18, 1996 , 
we proposed to require Hydratech t o refund $21 ,500 for 1994, but 
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found no refund was required for 1991 through 1993. However, on 
December 9, 1996, Hydratech filed a timely protest of the 
referenced order, and the matter was set for a July 10 - 11, 1997 
hearing . Subsequently, on April 23, 1997, to avoid the time and 
expense of further litigation in this docket, Hydratech, along with 
three other utilities, submitted a settlement proposal. To give 
the Commission panel assigned to this docket time to consider this 
settlement offer, the July 10 - 11, 1997 hearing was c anceled. The 
purpose of this PAA Order is to address this settlement offer and 
the disposition of gross-up funds collected by the utility for 1991 
through 1994. 

SETTLEMENT OFFER 

In compliance with Order No . 16971, Hydratech filed its annual 
CIAC report regarding its collection of gross-up for 1991 through 
1994. As stated above, Hydratech protested PAA Order No. PSC-96-
1352-FOF-WS which proposed a refund of $21,500 for 1994 and no 
refunds for 1991 through 1993. 

The utility's protest concerned the foll owing two issues: (1) 
the utility was not allowed to reduce the amount of the 
contributors' refund by the amount of lega l and accounting costs 
associated with the preparation and filing of the utility's gross­
up reports (these costs totaled $$7,205 for 1993 and $9, 932 for 
1994), and (2) in calculating the refund for 1992, the Commission 
classified $138,627 of legal fees, incurred by the utili ty in 
efforts to sell the system, as above-the-line expense. The utility 
classified this amount as below-the-line expense. However , the 
Commission found in PAA Order No. PSC-96-1352-fOf-WS that the legal 
and accounting costs associated with the preparation and filing of 
the utility's gross-up reports should not be offset against the 
contributors' refund. Further, it found that the leg a 1 fees 
incurred by the utility in efforts to sell the system sho uld 
appropriately be classified as above-the-line. 

On Marc h 7, 1997, a meeting was held, at the request of the 
utility, t o discuss the utility's settlement proposal to offset the 
legal and accounting fees incurred in preparing the CIAC gross-up 
reports with the contributors' refund amount. On April 23, 1997, 
the utility submitted its proposed offer of settlement, whereby it 
proposed to offset SO percent of the legitimate legal and 
accounting fees incurred f o r any one year for the CIAC oro ss-up 
against any refund calculated to be due in that same vp ~· h~ part 
of the offer, the utility agreed to waive severa l other mutual 



ORDER NO. PSC-97-0657-AS-WS 
DOCKET NO. 961076-WS 
PAGE 4 

issues as to the PAA calculation of refunds in exchange for 
acceptance of its proposed recognition of the offset of 50 percent 
of net legal and accounting expenses with the calculated refund 
amount. The amount of legal and accounting expens e offset was 
limited to the amount of refund for the period. 

In PAA Order No. PSC-96-1352-FOF-WS, the refund for 1993 was 
calculated to be $340. The net amount of legitimate legal and 
accounting expenses directly associated with preparing the req~ired 
reports and calculating the tax effect was determined to be $7,205 
for 1993. Fifty percent of this amount is $3, 603. Since the 
refund for 1993 totaled only $340, only $340 of the legal and 
accounting expenses were offset against the 1993 refund . .n.!'>. a 
result, no refund is required for 1993. In addition, the refund 
for 1994 was calculated to be $21,500. The net amount of legal and 
accounting expense was determined to be $9,932. Fifty percent of 
this amount is $4,966. When this amount is offset against the 
$21,500, the refund for 1994 is calculated to be $16,534. The 
refunds for 1991 and 1992 did not change as a result of the 
settlement proposal; therefore, pursuant to Order No. PSC-96-1352-
FOF-WS, no refund is required for 1991 and 1992. 

We believe the utility's settlement proposal is a reasonable 
"middle ground" that effectively gives the utilit y an offset 
substantially less than that which it had originally proposed, both 
for this adjustment and other adjustments that the utility has 
agreed to forego for the purposes of attempting to negotiate a 
settlement. Therefore, while not adopting the utility's position, 
we find it appropriate to accept Hudson's settlement proposal . 

Therefore, the utility shall refund the amounts set out above. 
The refunds shall be completed within 6 months of the effective 
date of this PAA Order. Within 30 days from the date of the 
refund, the utility shall submit copies of canceled checks, credits 
applied to the monthly bills or other evidence that verifies that 
the utility has made the refunds. Within 30 days from the date of 
the re:und, the utility shall also provide a list ui: unc laimed 
refunds detailing contributor and amount, and an explanation of the 
efforts made to make the refunds. 

CLOSING OF POCKET 

Upon expiration of the protest period, if a timely protest is 
not received from a substantially affected perso n, this docket 
sha 11 remain open pending completion and verifi cati o n o f the 
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refunds. Upon verification that the refunds have been made , the 
d oc ket shall be closed administra t ively. 

Based o n the foregoing, it is 

ORDERED by the Florida Public Service Commi s sion that the 
settlement offer of Hydratech Utilities, Inc. shall be accepted. 
It is further 

ORDERED that pursuant to the settlement of fe r , Hyd ra t ech 
Utilities, Inc. shall refund gross - up of contributio ns - in - aid- o f ­
construction in the amount of $16,534 for 1994. It is further 

ORDERED that Hydratech Util it ies, Inc. , p u r s uant to the 
settlement offer, shall not be required to make a refund of gro ss­
up of contributions-in-aid-of-construction collected in 1993. It 
is further 

ORDERED that Hydratech Utilities, Inc . , pursuant t o Order No. 
PSC - 96-1352-FOF-WS, shall not be required t o make a refund o f 
gross - up of contributions-in-aid-of - construction collected in 1991 
and 1992 . It is further 

ORDERED that the provisions of this o rder are issued as 
proposed agency action and shall become final , unless a n 
appropriate petition in the form provided by Rule 25 - 22 . 02 9, 
Florida Administrative Code, is received by the Director o f the 
Division of Records and Reporting at his offic e at 2540 Shumard Oak 
Bo ulevard, Tallahassee, Florida 32399-0850, by the date s e t f o rth 
in the Notice of Further Proceedings below . It is further 

ORDERED that Hydratech Uti l it i e s , I nc. s ha ll refund accrued 
interest as o f December 31 o f e ach res pec t ive year , t h rough the 
da t e of the refund, for gross-up collected in e xc ess of t he above ­
the-line tax liability resulting from the collection o f taxable 
contributions-in-aid-of-co nstruction . I t i s f urther 

ORDERED that , pursuant to Orde rs Nos . 16971 and 2354 1 , a ll 
r e f u nd amounts shall be refunded o n a pro rata b a sis to tho se 
persons who contributed the funds . It is further 

ORDERED that the refunds required herein shall be c o mpleted 
wit h i n six months o f the effective date of t his Orde r , and that 
Hudso n Utilities, I nc. shall submi t copi es o E cancel e d c hecks, 
credi t s applied to monthly bills o r o ther evi dence verifying t hat 
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the refunds have been made within 30 days of completion of the 
refund. It is further 

ORDERED that within 30 days of completion of the refund , 
Hudson Utilities, Inc. shall provide a list of unclaimed refunds 
detailing the contributor and the amount, and an explanation of the 
efforts made to make the refunds. It is further 

ORDERED that the docket shall be administratively closed upon 
expiration of the protest period, if no timely protest is filed, 
and upon our staff's verification that the refunds have been made . 

By ORDER of the Florida Public Service Commission, this ~ 
day of ~, liil· 

(S EAL) 

DCW 

siJ:NCA S. BAY6, Directo 
Division of Records and Repo rting 
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NOTICE OF fURTHER PRQCEEDINGS OR JUPICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120 . 569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120 . 68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

The action proposed herein is preliminary in nature and will 
not become effective or final, except as provided by Rule 
25-22.029, Florida Administrative Code . Any person whose 
substantial interests are affected by the action proposed by thio 
order may file a petition for a formal proceeding, as provided by 
Rule 25-22 . 029(4), Florida Administrative Code, in the form 
provided by Rule 25-22.036(7) (a) and (f), Florida Administrative 
Code. This petition must be received by the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, by the close of business on June 30. 1997. 

I n the absence of such a petition, this order shall become 
effective on the day subsequent to the above date as provided by 
Rule 25-22.029(6), Florida Administrative Code. 

Any objection or protest filed in this docket before the 
issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed within the 
specified protest period. 

If this order becomes final and effective on the date 
described above, any party substantially affected may request 
judicial review by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or by the First District Court 
of Appeal in the case of a water or wastewater utility by filing a 
notice of appeal with the Director, Division of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
fee with the appropriate court . This fil ing must be completed 
within thirty (30) days of the effective date of this or~or, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9 . 9oo·(al, 
Florida Rules of Appellate Procedure . 




