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CASE MC"GB"""P 

Florida Power Corporation (FPC) and Lake Cogen Ltd. (Lake I , " 
qualifying facility (QF), entered into a Negotiated Contracl 
(Contract) on March 13, 1991. The term of the Contract is 20 
years, beginning July 1, 1993 when the facility began commercial 
operation, and expiring July 31, 2013. Committed capacity unde•· 
the Contract is 110 megawatts, with capacity payments based on a 
1991 pulverized coal-fired avoided unit. The Contract was one of 
eight QF contracts which were originally approved for cost recovery 
by the Commission in Order No. 24734, issued July 1, 1991, in 
Docket No. 910401-EQ. 

In August, 1994, a dispute arose 
rt•q,udinq 1 hf' int ('l·prelation of the energy 
dt·l i ue<.J l>y Sect ion 9. 1. 2 of the Contract. 
Contract is as follows: 

between FPC and Ldkt• 
pricing methodology as 

Section 9.1.2 of the 

Except as otherwise provided in section 9.1.1 hereof, 1oz 
f"dl'h bi 11 i 11·1 month beginning with the Contract In-Service 
Ddl<', Lhe QF will receive electric energy payments based 

oor.u~r11;" ... ,rR·o:.TE 
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upon the Firm Energy Coat calculated on an hour- by lH )Ill 

basis as follows: (i) the product of the average m()uthly 
inventory chargeout price of fuel burned at the Avoided 
Unit Reference Plant, the Fuel Multiplier, and the 
Avoided Unit Heat Rate, plus the Avoided Unit Variable 
O&M, if applicable, for each hour that the Company would 
have had a unit with these characteristics operating; an~ 
(ii) during all other hours. the energy cost shall be 
equal to the As-Available Energy Cost. 

In 1991, the time at which FPC entered into its contract with Lak•·, 
FPC's forecasts indicated that as-available energy prices would 
exceed firm energy prices throughout the entire term of the 
Contract. Based on these projections, prior to August 1994, FP\ 
paid Lake firm energy payments for all eneryy delivered from t II·· 
cogeneration facility. In 199•, PPC conducted an internal audit of 
its cogeneration contracts. Because of falling coal, oil, and 
natural gas prices, excess generation during low load conditions, 
and exceptional nuclear performance, FPC's modeling of the avoided 
unit indicated that during certain hours, firm energy prices would 
be greater than as-available energy prices indicating that tilt· 
avoided unit would be cycled off in FPC's dispatch. FPC adjusted 
its payments to Lake and other cogenerators to reflect thes·~ 
changes in the operation of the avoided unit. This reduced the 
total energy payment to Lake and ultimately led to the pricing 
dispute. 

On July 21, 1994, FPC filed a petition (Docket No. 940771-EQl 
seeking a declaratory statement that Section 9.1.2 of the 
negotiated contract was consistent with then Rule 25-17.0832(4) (bl, 
Florida Administrative Code. This rule referenced avoided energy 
payments for standard offer contracts, and was a basis tor· 
evaluating negotiated contracts. Several cogenerators, including 
Lake, filed motions to dismiss FPC's petition. FPC later amended 
its petition and asked the Commission to determine whether its 
implementation of Section 9.1.2 was lawful under Section 366.0Sl, 
Florida Statutes, and consistent with Rule 25-17.0832(4) (l>), 

Florida Administrative Code. In Order No. PSC-95-0210-FOF-EQ, the 
Commission granted the motions to dismiss on the grounds that the 
Commission did not have jurisdiction to adjudicate a dispute over 
a provision in a negotiated contract. However, the Or-d··• 
recognized the Commission's continued responsibility for <-·n~t 
recovery review. The Order is attached to this recommendation au 
Attachment 1. 

Sub.sequent t.o the filing of FPC's petition in Docket No. 
~407'll·EQ, Lake and other QFs, filed lawsuits in the state courts 
tor breach of contract. On January 23, 1996, the Fifth Judicial 
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Circuit Court issued a Partial Summary Judgement l~ummazy 
Judgement) for Lake in Case No. 94-2354-CA-01 regarding tht~ ••n.~zqy 

pricing dispute. The Partial Summary Judgement is attached t<• th : s 

recommendation as Attachment 2. 

On November 25, 1996, FPC filed a petit ion for appruvii l 'd '* 
Settlement Agreement between FPC and Lake. The modifications t" t l:·· 
Contract pursuant to the Settlement Agreement have the fnJJ,.win'l 
components: 

1) A revised energy pricing methodology for futurr> .. n•·r qy 
payments and settlement of a coal transportation i ssw,·. 

2) Restructuring of variable O&M and capacity payment.s. 

3) Reimbursement for the historic energy pricing disput •·. 

4) Curtailment of energy during off-peak periods from 110 MI-J 
to 92 MW. 

5) A buy-out of the last three years and seven months of t h·· 
Contract, resulting in a termination date of Decembe 1 ll • 

2009, 'rather than July 31, 2013. 

The cost for the buy-out will be paid to Lake in monthly 
payments from November, 1996 to December, 2008. On Dect>mb•·r 11, 
1996, FPC paid Lake $5,512,056 to reimburse the OF fat· th" dJ:;p\ltt•d 

portion of energy payments made during the period August 9, 1~~4 
through October 31, 1996. FPC requests that the Sett 1 emt?llt 
Agreement be approved on an expedited basis, including confirmation 
that the Negotiated Contract between FPC and Lake, as modi f 1 •·d l'y 
the Settlement Agreement, continues to qualify for cost r·ecnv•·r y. 

FPC believes that the Settlement Agreement will result 11 1 

approximately $26.6 million Net Present Value (NPV) in benet 1! H t" 
its ratepayers through 2013. These benefits are based on .t 

comparison of costs between Lake prevailing in the lawsuit and t h·· 
modified Contract. FPC's cost -effect i venees analysis is at t ach•"l 
to this recommendation as Attachment 3. 
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DISCQSSIQN OF ISSUES 

ISSUE 1: Can the Commission deny cost recovery of a port. ion 'd t !J, · 
energy payments made to Lake regardless of the outcom~ ot t h·· 
current litigation? 

RECOMMENI)ATIQN: Yes. Jurisdiction over retail cost l•·<'<)v•·Jy 

is exclusive to this Commission. An adjudication of rights bt:>t Wf•t•n 

a utility and a qualifying facility by a court is not dispositiV•· 
of the utility's authorization to recover these costs f nJm t h•· 
ratepayers. [ELIAS] 

STAFF ANAI,YSIS: As mentioned in the Case Background. a Surmn.1r y 
Judgement regarding the energy pricing dispute was reached in r h·~ 
Lake civil litigation against FPC. However, this finding is n<)~ 
dispositive of the issue of cost recovery from the ratepayers. 
This issue was discussed at length during Oral Argument in [kwk••t 
Nos. 940357-EQ, 940771-EO, and 940797-EQ. While a cou,t •d 
competent jurisdiction has made a decision that determines t hf' 
rights under a contract between the utility and a cogenerator, 1 IIi:; 
Commission and the utility's ratepayers are not, by that tact 
alone, bound by that decision for cost recovery purpos~s. In 
arriving at its decision that the interpretation of negotiated QF 
contracts is a matter of civil court jurisdiction, the Commission 
recognized the difference between the adjudication of contract 
rights between the parties to the contract, and cost recovery f n 1m 
the ratepayers. This consensus position was most cl,.<~r ly 
articulated in the following exchanges between a Commi ss i onr-r ·•nd 
Mr. Watson, representing Pasco Cogen: 

COMMISSIONER: And my question to you is: Once a court has 
interpreted that contract, are we bound to allow recovery based 0n 
that interpretation? 

MR. WATSON: I don't think you're bound. I think the parties 
are bound. And I think if you disallow a portion of the payments 
that Florida Power makes to my client under the contract I a1;,i 
Florida Power Corp then invokes the reg-out clause and says I "w•· 
paid you that money, but the Commission didn't let us recovet it 
from our ratepayers, therefore give it back under the reg-out 
clause, I think there are different issues that arise there than 
you have before you right now. I think you have absolute authority 
over the costs that you permit Florida Power Corporation to pass 
onto its ratepayers. I mean, you have got that under 366.06. But 
that doesn't give you authority over the terms and conditions of 
the contract that Florida Power has with Pasco Cogen or the 
Southern Company or Georgia Power or XYZ Typewriter Company ot· 
Hertz Rent-a-Car. You don't have any jurisdiction to interpret th .. 
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terms of those contracts. You can look at the costs that flow f rc::~ 
the contracts and say, "We think this is too much" or "We th1nk 
this is okay and we're going to permit you to recover X of thr- X 
plus Y." (TR 53-54) 

Mr. Watson further clarified the parties• posit ion with t h·-· 
following exchange: 

MR. WATSON: ... let me complete that bright line distinct irm 
very briefly. There's cost recovery and that's something yc,q 
clearly have jurisdiction over; there• s Florida Power's obl igat ir,r: 
to my client under the contract; and those are totally sep.:nat•· 
items. For cost recovery purposes, you -- well, the court may say, 
"We find that Florida Power's obligation under the contract is t ', 
pay Pasco Cogen the firm energy price whenever its avoideri un 1 t 

would have operated." Okay. You look at that court order and you 
look at the contract, if you want to; I don't ca1e how you do it. 
But you say, "For cost recovery purposes, we're only going to let 
Florida Power pass on to its ratepayers the as-available enPnJy 
cost." Well, guess what Florida Power is going to have to pdy lls·:' 
They're going to have to pay us a firm energy price, we havo a 
court order that says so. 

COMMISSIONER: Okay. 

MR. WATSON: You pass on the as-available, their stockholden; 
pay the rest. 

COMMISSIONER: In that situation, would the regulatory-out 
clause not be implemented? 

MR. WATSON: Maybe, maybe not . 
today. (TR 63-64) 

That's not the issue her-·> 

The uncertainty of the application of the regulatory- rJut 
clause with respect to cost-recovery was also supported by Mt 
McGlothlin, representing Orlando Cogen Limited, when he stat t•d: 

If that amount resulted in some different amount than the 
court said that we were entitled to recover, then the 
question arises, how does the reg-out clause come into 
play? Well, perhaps the reg-out clause will come into 
play so as to deny the QFs the amounts that they contend 
they are entitled to, but perhaps not. That will be also 
for the court to determine, the interpretation and the 
application of the reg-out clause. (TR 91) 
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Mr. Sasso, repreaenting FPC, agreed that the Commission r·r~ulri 
differ with the Circuit Court's decision, but he had a sl iyht l y 
different view about the application of the regulatory-out clausP 
when he stated: 

A court has been asked -- several courts have been asked 
to look at this matter. But a court cannot provide 
authoritative and meaningful relief in this matter. I 
would differ with Mr. Watson's answer to the Chairman's 
quest ion about this. A court may render an 
interpretation of the contract and determine that the 
cogens are right and that Florida Power Corporation has 
to pay them firm payments all the time throughout the 
life of this contract; but that is not the issue that 
this Commission will ultimately resolve, which is: What 
payment levels are authorized by this Commission? What 
payment amounts will be approved by this Commission for 
cost recovery purposes? And if this Commission decides 
that the court was in error, that the commission meant 
one thing when it approved these orders and, by goodness. 
that's what's going to be approved for cost recovery 
purposes, the reg-out clause will come into play. And 
that will happen after the court's determination, will 
not be the matter that is before the court, and the 
court's order will not speak to it. The reg-out clause 
will be triggered and the QFs will be denied the illusory 
benefit of their court effort. (TR 78-79) 

Staff believes that all these statements fairly describe the 
correct interpretation of the applicable law. Based on these 
statements, it appears that the parties involved in the Lake 
proceeding recognize that Commission approval for cost-recovery is 
not per se controlled by a circuit court's decision, and that the 
application of the regulatory-out clause is a separate issue. 

As expressed in Order No. PSC-95-0210-FOF-EQ, jurisdiction to 
resolve contractual disputes in negotiated QF contracts rests with 
the civil courts. However, jurisdiction over cost recovery is the 
sole responsibility of the Florida Public Service Commission 
governed by Section 366.051, Florida Statutes, Section 210 o f 
PURPA, and Part III of Rule Chapter 25-17, F.A.C. Staff further 
believes that this Commission has the obligation to ensure that 
payments to QFs are in accordance with the terms of the contract, 
as understood by this Commission, at the time the contracts wPn· 
or iqinally approved for cost recovery. The Commission hau 111 .tt ··d 
on nume.r:·ous occasions that it will not revisit its cost recuve1y 
approvals, absent fraud, misrepresentation or mistake. Staff 
contends that a finding, by a court of competent jurisdiction, that 
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a contract payment stream is different from the basis upon which 
this Commission approved the contract is such a •mistaken. This is 
separate factual issue. Whether this enables FPC to invoke a 
regulatory-out clause is also a separate issue, not currently 
before the Commission. Whether punitive damages, anti-trust 
damages, attorneys' fees awards, costs, interest, or payments above 
the amounts contemplated by the original contract approval awarded 
by a civil court should be recovered from the ratepayers are 
matters properly considered by the Commission, and only by the 
Commission. 

The Commission has recognized that its participation as a 
party, amicus curie, or fact-finder after referral by a civil court 
in these type disputes can further judicial economy, assist in 
assuring consistent interpretation by the courts of Commission­
approved contracts, and help protect the interests of the 
ratepayers in this type of dispute. Staff will pursue 
participation in the civil court cases, where appropriate, and with 
Commission approval, as a means of assuring that these disputes are 
consistently and efficiently resolved. 
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ISSUE 2: Should the Settlement Agreement between Florida Pc..w•"~ 
Corporation and Lake Cogen, Ltd. (Lake) be approved for cost 
recovery? 

PRIMARY BBCCIRIBIIIlATIOIJ: Yes. Approval of the Settlement A<p •·•·n1•·r.t 
mitigates the risks associated with the uncertainty ot c i v 1 1 
litigation. On balance because there is more monetary risk in 
rejecting the Settlement Agreement than approving it, giving at 
least some intuitive recognition to the reduced need f•>r 
replacement capacity due to deregulation increases the Set t l ern(~nt 
Agreement's cost-effectiveness, and using traditional regulatot·y 
rate base accounting as the basis to calculate simple payback, the 
contract buy-out should be approved. [JENKINS, FLOYD] 

ALTER.NATIVE Ug;IIIBNQA.TICII: No. The proposed Settlement Agreement 
should not be approved because it is not cost-effective. Th•· 
modifications to the Contract result in a net overpayment of 
avoided costs of approximately $17.1 million NPV. Chapter 356.0Sl, 
Florida Statutes, Section 210 of PURPA and this Commission • s Ru 1 E!!> 

require that OF payments not exceed a utility's full avoided costs. 
[TRAPP, BALLINGER, DUDLEY, HARLOW, ELT AS] 

SECOND ALTIRNATIYI BBCgllllfDATIOI: No. The proposed Settlement 
Agreement should be denied since it cannot be shown to be cost­
effective. Based on reasonable economic and legal assumptions, 
sensitivity analyses indicate that the likelihood of the agreement 
yielding ratepayer losses is roughly equivalent to the likelihood 
of it yielding ratepayer savings. (MCNULTY, STALLCUP] 

PRIMARY STAFF ANAI,XSIS: As discussed in the Case Background, t l11· 
Fifth Judicial circuit Court issued a Partial Summary Judgement to1 
Lake in Case No. 94-2354-CA-01 regarding the energy p1 ic-1n•J 
dispute. Page two, subsection one of the Order granting P.nt i ,_d 
Summary Judgement states: 

A Partial summary Judgement is hereby entered for Lake 
Cogen and against FPC on the issue of liability for PPC's 
failure to pay Lake Cogen at the firm energy cost rate 
when the avoided unit with operational characteristics of 
an operable 1991 Pulverized Coal Unit contemplated by the 
Lake Cogen-FPC Agreement would have been operating and at 
the as-available energy cost rate during those times wh~ll 
said avoided unit would not have been operating. 

The basic problem is that the Lake Partial Summary Judgement 
order sides with Lake whose court position is that the 1991 avoidPd 
pu 1 veri zed coal unit should be completely modeled. But camp 1 Pt ,. 
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modeling is not specified. Depending on what "complete" parameter-s 
are selected, the unit may be subject to cycling. "Complet .-." 
modeling may show that the unit would not be cycling. No cyl· l1 nq 

translates into a high contract cost making the buy- out c()~;t 

effective. 

FPC's court position is that the avoided 1991 pulverized coal 
unit should be modeled based on four operating parameters specified 
in the Contract, namely, fuel costs, heat rate, variable operation 
& maintenance costs, and a fuel multiplier. Using these four 
parameters to model how the 1991 pulverized coal unit would hav~~ 
operated translates into a lower contract cost making the buy out 
not cost-effective. 

Staff simply does not know what •complete" parameters t hr· 
judge would ultimately select. Nor does staff know whether tu 
assume the higher or lower contract costs in determining cost · 
effectiveness. 

Possible court outcomes if the $470.0 million (present wonh l 
settlement is not approved include: 

Coat-Effectiveness Analysis 
($Millions NPV) 

Court Outcome Contract Compared to 
Coats Settlement 

FPC Prevails 452.8 ( 17. l) 

Lake Prevails 496.6 26.6 

Settlement 470.0 --- -
IN ulllbers ,..Y not &dd due to rounalngl 

The table above shows the monetary risk of approving tlw 
settlement is less than the monetary risk of rejecting the 
settlement. 

The Contract buy-out's cost-effectiveness is increased if you 
assume that replacement capacity and energy in the later years of 
the Contract are not needed. While an argument can be made tha t 
FPC may need more replacement capacity and energy than curn--nt I y 
projected, the emerging competiti·1e wholesale power· rnar kf't 1 : ; 

driving pt icNJ and FPC's need for additional utility capacity 
dowuw,-u·d. .Some of FPC' a wholesale customers are already ewi tching 
euppl iere thereby freeing up capacity to serve future growth. 
Also, deregulation at the retail level is on the horizon and m"'ny 
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customers may be switching power suppliers, further rel ievi ny Fl'( · 
of the need for additional capacity to serve the z-emdinin·J 
customers. Hence, including lOOt of the replacement capacity d!ld 

energy cost understates the cost-effectiveness of the Contract buy 
out. 

The first alternative recommendation is to deny appnw,, l . · l 
the Settlement Agreement because it is above avoidt~d ,·,·::1 
Ordinarily, staff would not recommend approval of any Ct)at t ,., ·, •v•· 1 r 
stream obligating customers to pay mere than avoided costH. Til•· 
problem is that if the Settlement Agreement is denied, the 1' i v 1 1 
court judge will define avoided coat and not the Commission. A;H;·~d 
on the discussion in Issue No. l, whether the Commission could dPny 
t·ecovery of coats awarded by the civil court and thereby enablt:> FPC 
to successfully invoke the regulatory out clause is speculativ·~­
Rather than possibly denying a portion of cost recovery if we d· , 
not agree with the court's decision, our best course of action i:; 
to weigh the possible outcomes of the ~udge's decision. 

The problem with the second alternative recommendation is that 
inflation and fuel price sensitivities are added to the two COLirt 

outcomes. Without the sensitivities, the Settlement Agreement is 
nuL cost -effective if the judge were to rule in favor of FPC and ~~ 
cost-effective if the judge were to rule in favor of Lake. Add1nq 
the inflation and fuel price sensitivities does not change thlH 
result. The sensitivities lend no guidance on how to weigh the two 
court outcomes. 

The payback issue consists of the intergenerational inequity 
issue and the risk issue. The intergenerational inequity issue 1 s 

unclear in this docket because cogeneration purchased powe r 
contracts have inverted payment streams to ensure performance in 
the later years. Compared to setting base rates using tradition.J l 
regulatory accounting, cost recovery of the inverted cogener,tt 1, •ll 

purchased power payment stream defers to future customers cost:; 
that would have been recovered in base rates from existin4 
customers. Thus, existing customers are already paying less tlldll 
their fair share of cost. For residential customers, adding an 
approximately 50 cents per 1000 Kilowatt-hours surcharge until 200 'J 
to recover the buy-out coat helps correct the present 
intergenerational inequity. 

The risk issue arises because the Settlement Agreement is not 
projected to be conveying benefits until 2009. The longer it t<~k"~' 
an investment decision to convey benefits, the riskier t h•' 
investment compared to other alternatives. Before deciding whether 
12 years (1997 to 2009) is too long, and therefore too risky, the 
r>xact nature of the risk should be analyzed. The majority of riHk 
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is the cost of replacement capacity and energy in 2009 thn,uqh 
2013. The assumptions that have been made regarding tlw 
replacement capacity are: {1) the capacity and energy wi 11 b• · 
needed because deregulation will not occur or, if it does, fpw 
customers will opt to switch suppliers, (2) electric generation 
technology will be frozen. that is. power plant efficiency wi 11 nrJt 
materially increase before 2009, (3) the cost of the present frozPn 
technology will escalate with inflation, (4) short term {four yeat) 
replacement capacity will not be available on the recently 
deregulated wholesale market:, and (5) the price of natural gas will 
escalate faster than the contract reference delivered coal price at 
Crystal River Plant. Primary staff believes some, but not likely 
all, of these assumptions adverse to the Settlement Agreement's 
cost-effectiveness will occur. Hence, the cost of replacement 
capacity should not be calculated by simply multiplying the 11 (> 

contracted for Megawatts times the inflated to 2009 annual revenue 
requirements plus variable costs, including fuel. Some weight 
should be given to the likelihood of some of the above listed t ;:wit 
assumptions not occurring. 

In summary: 

1. The Settlement Agreement saves an estimated present worth 
$26.6 million compared to the Settlement Agreement b,. i nq 
denied, Lake prevailing in civil court, the Con1111J BH i' >I I 

allowing a lesser amount for cost recovery, the regulatory out 
clause being invoked, and that action being overturned on 
appeal. 

2. The Settlement Agreement loses an estimated present 
$17.1 million compared to the Settlement Agreement 
denied and FPC prevailing in civil court. 

worth 
being 

3. The first alternative argues that the Settlement Agreement is 
above avoided costs but ignores the fact that the court and 
possibly not the Commission will define avoided costs. 

4. The inflation and fuel price sensitivities discussed in the 
second alternative only show the Settlement Agreement to be 
cost-effective if Lake prevails in civil court or not c ost 
effective if FPC prevails. 

5. The resulting surcharge if the Settlement Agreement is 
approved decreases the current intergenerational inequity. 

6. The payback period is not a significant issue because the risk 
of ratepayers being harmed on a present worth basis due to 
uncertainty of the assumed coats of replacement capacity and 
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energy in 2009 through 2012 is the dominant present worth cost 
and these costs appear to be overstated or may not exist at 
all should deregulation occur. 

With items nos. three through six above put in their pror.wr 
perspective, approval or disapproval of the Settlement Agreement 
should be based on items nos. one and two only . Because ttw 
potential present worth $26.6 million benefit exceeds the potential 
present worth $17.1 million loss, the Settlement Agreement should 
be approved. 

ALTERNATIVE STAFF ANALYSIS: Approval of a newly negot iau~d 
contract is based on avoided cost as defined by the utility's next 
identified capacity addition. However, in evaluating contract 
modifications, "avoided cost" becomes the existing contract . In 
this case, approval of the original contract recognized that energy 
payments would be calculated using the parameters s~ecified in the 
Contract and were not fixed . FPC's modeling of the avoided unit is 
consistent with this Corrvnission's order approving the Contract and 
more closely approximates avoided cost. Energy payments under tlw 
modified contract reflect Lake'a court position of 100\ firm 
energy, which clearly exceeds avoided cost. This revision, plus 
the remaining components of the Settlement Agreement, requires that 
FPC's ratepayers commit to pay approximately $1?.1 million NPV over 
what they would pay under the Contract before the Settlement 
Agreement. Staff recognizes the risk associated with litigation, 
however as discussed in Issue 1, this Commission is not bound to a 
circuit court's decision which proposes recovery of OF payments 
that are in excess of a utility's avoided cost. 

As discussed in the Case Background, the proposed Settlement 
Agreement contains five modifications to FPC's and Lake's existing 
contract. The net cost or ber•P-fit of each of these modifications 
is shown in the table below. A discussion of each modification is 
contained in the following sections. 

NET SAVINGS OF FPC/LAKE SB'ITLEMENT AGREEMENT 
($Millions NPV) 

Component Savings 

Energy Pricing & Coal ($24. 9) 
Transportation Agreement 

Capacity and Variable O&M $12.1 

Historic Pricing Dispute ($5 . 3) 
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Curtailment 

Buy-out 

TOTAL 
tNumDers may not add due to rouna1ng1 

$2.4 

($1. 2) 

($17.1) 

This table represents the savings, whether positive or negacive, of 
each component of the Settlement Agreement compared to the exiscing 
contract. 

Revised Energy Pricing and Coal Transportation Agreement 

Revised Energy Pricing 

Pursuant to Rule 25-17.0836, F.A.C., this Commission 1s 

required to evaluate modifications to a negotiated contract against 
both the existing contract and the current value of the purchasing 
utility's avoided cost. The modified Contract requires FPC's 
ratepayers to pay firm energy prices every hour that Lake generates 
electricity. In other words, the modified contract assumes t h•· 
avoided unit will be available and fully dispatched 100 perc~nt ol 
the time. Obviously, no real unit operates in this manner. 
Furthermore, this would also presume that had FPC built the 
"avoided-unit", this Commission would want FPC to run the unit 
without regard for any changes in operating expenses. As expressed 
by two Commissioners at the April 1, 1997, Agenda Conference, that 
would not be an appropriate burden for FPC's ratepayers1

• FPC's 
modeling of the avoided unit, which results in a mixture of firm 
and as-available energy prices, more closely approximates actual 
avoided energy costs and is consistent with this Commission's order 
approving the existing contract. As with all avoided cost 
calculations, Section 9.1.2 of the Contract was constructed as d 

pricing proxy and was not intended to be fully representative of a 
real operable "bricks-and-mortar• generating unit. The goal of the 
contractual language was to ensure that, consistent with Section 
210 of PURPA and our cogeneration rules, FPC would not be put in d 

situation where it would be required to purchaoe energy at a cost 
greater than what it could either purchase elsewhere or generate 
itself. The revised energy pricing methodology, 100\ firm, will 
render this goal meaningless. 

Discussion during April 1, 1997 Agenda Conference, !tPm 
No. 3, Docket 961407-EQ. 
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coal Transportation Agreement 

The firm energy price under the Settlement Agreement will be 
determined using the higher of the actual monthly inventory char-gt· 
out price of coal at CR 1&2 or $1. 76/MMBtu. This floor is based un 
the average price of coal at CR 1&2 in 1996 plus an $0. 08/MMBt u 
adder. This adder was included to prevent a potential di sput (· 
between FPC and Lake similar to the one between FPC and 1\.i!jco 
regarding FPC's coal procurement and transportation actions. This 
is another example of how the proposed energy pricing methodology 
is not representative of avoided cost. Though the Settlement 
Agreement eliminates any potential for litigation concerning FPC'~ 
coal procurement actions, staff believes this was unnecessary. The 
contract contains no provisions governing the modes of transporting 
fuel to the Reference Plant. Furthermore, FPC should take any and 
all actions which, legally, lowers the cost of providin~l 
electricity to its ratepayers such that that cost is fai 1- and 
reasonable as required by Section 366.03 Florida Statut_es. 
Furthermore, this lower cost should be reflected in FPC'~> 
calculation of avoided costs. 

The result of these provisions of the Settlement Agreement 1 !; 

energy costs that are approximately $24.9 million NPV greatr>t t l~ctn 
what FPC is currently authorized to recover today. Approving these 
provisions will put the Commission in a position of violating 
Chapter 366.051, Florida Statutes, Section 210 of PURPA and this 
Commission's Rules governing cost recovery of cogeneration 
contracts. 

Staff recognizes the benefits of electricity produced by 
cogeneration and small power producers and the requirements to 
purchase such power when available. This benefit was also 
recognized by FERC when it established Section 210 of PURPA and was 
recognized by the Florida Legislature when drafting 366.051, of the 
Florida Statutes. However, both FERC and the Florida Legislature 
recognized that these arrangements would not always be beneficial 
to both parties. To ensure that benefits remained with a utility's 
ratepayers, PURPA and the Florida Statutes established that rates 
for the purchase of power from QFs shall not exceed a utility's 
avoided cost. Such assurance was necessary to avoid situations 
that would require a utility to purchase electricity from a OF when 
in fact it could produce or purchase alternative power at a lowPr 
cost. 

Public utilities, over which this Commission has rate setting 
authority, are required to provide adequate, reliable electric 
service at fair and reasonable rates. In the administration of 

- 14 -



DOCKET NO. 961477-EQ 
DATE: June 12, 1997 

cogeneration contracts, Chapter 366.051, Florida Statutes, !;t .Jt •·!; 
in part: 

In fixing rates for power purchased by public utilities 
from cogenerators or small power producers, t..he 
commission shall authorize a rate equal to the purchasing 
utility's full avoided costs. 

This Commission• s rules are consistent with the guidel inf's s•·t 
out in the Florida Statutes and PURPA. Specifically, RulP L'• 
17.0825, Florida Administrative Code states in part: 

As-available energy sold by a qualifying facility shal: 
be purchased by the utility at a rate, in cents pPr 
kilowatt-hour, not to exceed the utility's avoided energy 
cost. {Emphasis added) 

Rule 25-17.0832(2) states in part that: 

Negotiated contracts will be considered prudent for cost 
recovery purposes if it is demonstrated by the utility 
that the purchase of firm capacity and energy from the 
qualifying facility pursuant to the rates, terms, and 
other conditions of the contract can reasonably be 
expected to contribute towards deferral or avoidance c,f 
additional capacity construction or other capacity 
related costs by the purchasing utility at a cost to the 
utility's ratepayers which does not exceed full avoided 
costs, giving consideration to the characteristics of the 
capacity and energy to be delivered by the qualifying 
facility under the contract. (Emphasis added) 

and Rule 25-17.086 states that: 

Where purchases from a qualifying facility v....J.• ..1.1np<.~.ir 
the utility's ability to give adequate service to the 
rest of its customers or, due to operational 
circumstances, purchases from qualifying facilities will 
result in costs greater than those which the utility 
would incur if it did not lllake such purchases, or 
otherwise place an undue burden on the utility, the 
utility shall be relieved of its obligation under Rule 
25-17.082 to purchase electricity from a qualifying 
facility. (Emphasis added) 

The Commission's decision in Docket No. 940771-EQ, Order No. 
PSC-95-0210-FOF-EQ, specifically recognized these constraints. 
Staff believes that where cost recovery review finds that a utility 
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is requesting recovery of QF payments that exceed its full avnid•·d 
costs, those costs are subject to disallowance. 

When the Commission initially approves a negotiated contract, 
the determination of avoided costs is based on the utility's next 
identified capacity addition. At that point in time, the contract 
is evaluated for cost recovery purposes in accordance with t.h~ 
above referenced rules. However, in evaluating cant ract 
modifications, continued cost recovery is based on savings compan·d 
to the existing contract. 

Rule 25-17.036(6} requires that: 

The modifications and concessions of the utility and 
developer shall be evaluated against both the existing 
contract and the current value of the purchasing 
utility's avoided cost . (Emphasis added) 

Absent a modification, the utility's ratepayers remain 
pay costs as specified within the current contract. 
modifications which result in costs above the existing 
not appropriate for approval. 

obligated tn 
Therefore, 

contract dt•· 

The proposed Settlement Agreement asks the Commission to 
approve an energy payment which exceeds both the existing contract 
and current avoided costs and therefore should be denied. 

Restructuring of Capacity Payments and Variable 0~ 

The Settlement Agreement removes variable O&M expenses from 
the energy payment, and includes it in the capacity payment . Th•· 
revised capacity payments, including the variable O&M amount, an• 
approximately $12.1 million NPV less than capacity and variable O&M 
payments under the original contract. This provision of t tw 
Settlement Agreement is projected to reduce FPC's ratepayers cost 
liability in addition to providing a more stable revenue stream fo1 
Lake. However, the benefits of this provision of the Sett lemPnt 
Agreement do not outweigh the negative impact of the 100\ firm 
energy payment . 

Historic Pricing Dispute 

Tlw SPt t lement Agreement provides for FPC to pay Lake 
$ S ,Sl2,05b al:l reimbursement, with interest, for the disputed energy 
payments durir.g the period August 9, 1994 through October, 31, 
1996. FPC paid the settlement payment to Lake on Decembe1-, 11, 
1996. However, as discussed in Issue 3, the Commission voted to 
exc lude this payment for recovery, because the costa at that time 
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had not been approved for recovery by the Commission. As discussPd 
earlier staff believes that FPC's modeling of the avoided unit, 
which results in a mixture of firm and as-available energy pt·in':.;, 
more closely approximates actual avoided energy costs and 1 ~' 
consistent with this Commission's order approving the exist i nq 
contract. Staff believes that FPC's ratepayers are not l i ab l f' I' .r 
costs in excess of actual avoided energy coats and recovery r)f t lw 
disputed amount should not be allowed. 

Curtailment 

Lake has agreed to curtail energy deliveries from 110 MW to •J;~ 
MW during the thirteen off-peak hours as defined by the Settlement 
Agreement. In addition, Lake will be treated as a Group A Ntrr; 
under FPC' a Generation Curtailment Plan as approved pursuant t '' 
Order No. PSC-95-1133-FOF-EQ, issued September 11, 1995. Thi~> 
provision will confer benefits to FPC in the form of increased 
flexibility during low load situations when generation exceeds loan 
requirements as well as allowing FPC to replace the curta i 1 f"·d 
energy, if needed, at a lower system energy cost. 

FPC projects that this provision of the Settlement Agreement 
will result in a savings of approximately $2.4 Million NPV as 
compared to the existing contract. Existence of these sav i nqs 
further demonstrates that approving lOOt firm energy pricing wil l 
result in payments which exceed FPC's avoided energy cost. 
Furthermore, these savings are overstated as FPC has the authority 
to curtail Lake and other Cogenerators during those hours which t IH· 
energy is not needed or when such purchases will result in negativ•· 
avoided costs. According to Rule 25-17.086, Florida Administrativ•· 
Code, a utility is relieved of its obligation to purchase 
electricity from a OF due to operational circumstances or when such 
purchases will result in costs greater than those which the utility 
would incur if it did not make such purchases. Despite t/Ji!; 
authority, staff recognizes that a voluntary curtailment agrePment 
could avoid litigation. 

Contract Buy-out 

Lake and FPC have agreed to terminate the Contract three yedr ~; 
and seven months earlier than originally proposed. In exchange fot 
this provision, FPC will pay Lake monthly payments from 1996 
through 2008 totaling approximately $50.4 Million. Sinc e t he 
current contract is greater than today' s avoided costs, t hi~; 
provision wi 11 allow FPC's ratepayers to purchase market p riced 
powe t· sooner. After the revised contract terminate s, FPC will b e 
able to obtain capacity and energy at a cost it believes will ~~ 
less than the existing contract. FPC's cost projections to r 
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replacement capacity and energy are based on currently budgeted 
amounts for its Polk Unit. Staff agrees with this methodology in 
that the projections have a more defined basis and FPC's cunt>nt 
projections indicate that the replacement capacity and enet-gy wi 11 
come from a similar type of combined~cycle technology. 

When compared to FPC's modeling of the avoided unit, which 
more closely approximates avoided energy cost, the buy-out portion 
of the Settlement Agreement is not cost effective. In fact , t h~> 
Contract buy-out will actually result in approximately $1.2 Milliw1 
NPV of additional costs to FPC's ratepayers. 

Conclusion 

As discussed in the Case Background, the energy payments are 
the subject of the current litigation between FPC and Lakr>. 
Reduced energy payments to Lake are a direct consequence of I' •w 
load conditions, nuclear unit performance, and fluctuation:; in 
coal, oil, and natural gas prices. This potentia 1 was clearly 
recognized within Section 9.1.2 of the Contract and within this 
commission's order approving the existing contract. Staff is not 
asking the Commission to revisit its original decision to approve 
th .. contract, but recommending enforcement of the Contract's terms 
and denial of the proposed contract modifications. Staff 
recommends that FPC's modeling of the avoided unit more closely 
approximates avoided energy cost. Furthermore, staff concurs with 
the Summary Judgement that "the terms of the agreement an::­
unambiguous and do not require the Court to look outside its f mu 
corners for its interpretation of Section 9.1.2 of the Agreement." 
The Contract entered into by Lake with FPC, specifically identifies 
the operating characteristics that will be used, and only those, to 
make such energy pricing determinations. Staff recommends that 
FPC's energy payment calculations and its confinement to the terms 
of the Contract is consistent with the Commission's decision t o 
approve the original contract in 1991. 

Staff agrees that the Settlement Agreement achieves benefi t s 
in the form of curtailment savings and reduced capacity and 
variable O&M payments. However, compared to the more appropriate. 
method o f determining energy payments under the existing contract, 
the Settlement Agreement increases costa to FPC's ratepayers by 
approximately $17.1 million NPV. Furthermore, contrary to Sectio n 
366 . 051, Florida Statutes, Section 210 of PURPA, and thiu 
Commission's r ules, approval of the Settlement Agreement l.Jinds 
FPC's ratepayers to costs in excess of current avoided energy 
costs. For these reasons, staff recommends that the Settlement 
Agreement be denied. 
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SECOND ALTERNATIVE ANALYSIS: 

NPV Savings 

It is staff's perspective that the proposed Settlement 
Agreement should be approved only if it can be shown to be cost 
effective for ratepayers. The agreement is considered to be cost 
effective if ratepayer savings, expressed in terms of net present 
value (NPV) 1 are likely to occur as a result of approving the 
agreement. 

This recommendation is baaed on weighing both the litigation 
and economic risks to ratepayers associated with the proposed 
Settlement Agreement to determine ita cost-effectiveness. 
Litigation risk refers to the current dispute regarding the level 
and amount of disputed energy payments to be made by FPC to Lake as 
would be mandated by the civil court. Economic risk refers to 
flu~tuating fuel prices and inflation. 

These ratepayer risks are quantified within the cont~xt of two 
base case cost-effectiveness scenarios constructed by staff. TIJ,-. 
first cost-effectiveness scenario is based on the assumption thdt 

FPC will win the energy pricing dispute completely, and the second 
cost-effectiveness scenario is baaed on the assumption that FPC 
will lose the dispute completely. Economic sensitivitieH ,..,,. 
constructed around both of these base case scenarios. 

In both scenarios and in all sensitivities to these base 
cases, staff utilized the Gross Domestic Product Implicit Pric•· 
Deflator (GDP-IPD) instead of the Consumer Price Index (CPI-U) tu 
represent the impact of inflation upon prices. GDP-IPD is a better­
measure of inflation since it more closely matches the type:> uf 
expenditures being estimated (O&M expenses and the cost ,,f 
generating capacity construction). The impact of using GOP- I PD 
instead of CPI-U is to add about $1.0 million in ratepayer NPV 
savings over the term of the contract. 

In the first base case scenario, FPC is assumed to win thP. 
right to all disputed energy payments (including both historic and 
future payments) through a future court judgement. The cumulati·:.-~ 
ratepayer savings (losses) over the entire term of the contract, 
based on the substitution of GDP-IPD for CPI-UI is -$16.1 millinn 
(see table below) . In the second base case scenario, Lak"" is 
assumed to win the court judgement. The •Lake wins• base case NPV 
savings is $27.6 million. 

For each of these base case scenarios I the sene it i vi t y t , , 

changes in fuel prices was measured by substituting alternatP luo·: 
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forecasts for coal and natural gas into the calculations used to 
measure the NPV savings. Two alternate fuel forecasts were used: 
the 1997 Annual Energy Outlook forecast (AEO) prepared by the u.s. 
Department of Energy (DOE) and the February 1997 forecast from Data 
Resources Incorporated {ORI). Both of these alternate fuel 
forecasts were developed by the DOE and ORI as the most like 1 y 
outcome of all future fuel price possibilities. 

Staff calculated a set of inflation rate sensitivity t~At fl 

under each of the different fuel forecast assumptions. The DRl 
forecast of "Pessimistic GOP• was used to create the "High 
Inflation" sensitivities. Averaged over an 11-year time horizon 
(1997-2007), the "Pessimistic Gop• is 1.9 percentage points higher 
than the "Median GOP• (Mid-range GOP). One half of this variation 
was used to create the "Moderately High Inflation" sensitivities. 

The DRI forecast of •aptimistic GOP• was used to create the 
"Low Inflation" sensitivities. Averaged over an 11-year time 
horizon (1997-2007), the "Optimistic GOP" is 0.8 percentage points 
lower than the •Median GOP•. One half of this variation was used 
to create the •Moderately Low Inflation" sensitivities. 

These inflation sensitivities effect generating capacity 
costs, O&M expenses, the coal and natural gas prices, as well a~ 
the discount rate. 

Sensitivity Results 
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The sensitivity results are summarized in the table below: 

SBTrLBMBIIT •gp••IW't S-ITIVITID 
1$Milliona NPVI 

Puel InflatiQD &ll~mQ~iQD NPV if FPC NPV if Lake 
Forecast (see •Note•) Prevail a Prevails 

Low Inflation ($15.4) $29.2 

Mod. Low Inflation ($15.?) $28.5 

FPC 9603 Median ($16.1) $2?.6 

Hod. High Inflation ($1?.5) $25'] 

High Inflation ($19.1) $22.9 

Low Inflation ($22.6) $22.2 

Mod. Low Inflation ($21.2) $21.2 

DR!, 2/97 Median ($24.0) $20.0 

Mod. High Inflation ($26.1) $16.9. 

High Inflation ($28. 4) $13.7 

Low Inflation ($20.6) $24.5 

Annual Mod. Low Inflation ($21. 51 $2].0 
Energy 
Outlook Median ($22.6) $21.6 
(AEOJ, 
1997 Mod. High Inflation ($24.8) $18.4 

High Inflation ($2?.2) $15.] 

Low Inflation ( $21 . 6) $2].] 

DRI and 
Mod. Low Inflation ($22.4) $22.1 Annual 

Energy Median ($2].]) $20.8 Outlook 
Average Mod. High Inflation ($25.5) $1?. 6 
(AEOJ 

High Inflation ($2?.8) $14.5 

DR!, AEO Average (across ($24.1) $19.? 
Overall inflation 
Average sensitivities) 

Note: The "High Inflation .. sensitivities appearing above are based on 
inflation estimates vhich are, on average, 1.9 percentage points higher 
than the median GDP-IPO, consistent vith DRI'• •Pe••imistic• Inflation 
Fon•cast These sPnsitivities have no counterpart in the FPC/Pasco 
HI <Iff r-,..,.,,mmrndal l<lll •Moderately High Inflation• •en•itivities 
dppear ing dbove are similar to the •Base plus 1.0 Percentage Point" 
sensitivities appearing in Staff's Second Alternative Recommendation in 
Docket No 961407-EO (FPC/Pasco Settlement). 
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Staff makes three observations from its risk analy.si~;. Fi 1 :;r, 
the largest element of risk associated with approval of FJ ·r·· !; 
petition originates from how the Commission perceives a c i v 1 1 ('()t: 1: 

proceeding would resolve the contract pricing dispute bet w.~r·n Fl·· · 
and Lake. If the Connission believes the court would rul•" 111 t .Jv• ·I 

of FPC's position, ratepayer savings will almost cen.tiniy l>·· 
negative (from -$28.4 million to -$15.4 million). Conve1sely, 1! 
the Commission believes the court would rule in favor of L.tko·' !: 
position, the ratepayer savings would almost certainly bt> l"•:• 11 1 'J•· 

(from $13.7 million to $29.2 million). Second, fp:>rn th•· 
sensitivity analyses, Staff notes that if the independent t tll· J 
forecasts were used in place of FPC' a fuel forecast, the r esul Lii!Jt 

NPV Savings would decrease by approximate! y $7. 0 mi 11 ion r 111 

average. Third, Staff observes that including a high- intlat ion 
assumption causes NPV Savings to decrease by about $5,0 tni ll ioll r,n 
average. 

The average NPV for all sensitivities pertaining to the "FPC 
Prevails'' position is -$24.1 million. The average NPV for all 
sensitivities pertaining to the •Lake Prevails" position is $19.-1 
million. This analysis indicates that it io very unclear whtthe1 
ratepayers would benefit from this agreement. The 1 ikelihood of 
the agreement yielding ratepayer losses is roughly equivalent to 
the likelihood of it yielding ratepayer savings. Therefore, tlw 
agreement cannot be shown to be cost-effective. 

Payback Period and Cost Bxpoaure 

While cumulative ratepayer NPV savings is the primary issue to 
be considered in this coat-effectiveness analysis, there are two 
other important ratepayer concerns which should be addressed. 
These two factors are the payback period (i.e. the time required 
for ratepayers' early investment to be recouped) and the ''l)St­

exposure (i.e. ratepayers• early investment). From a .t:atepaye1· 
perspective, both of these factors associated with the agreement 
should be minimized. Long payback periods represent a kind of 
financial risk to the individual ratepayer. For example, a 
ratepayer may relocate to another service area after incurring t lw 
costs of the agreement but prior to receiving its benefits. By 
relocating, he has effectively provided a subsidy to the remaining 
ratepayers. His share of the early-period cost -exposure is his 
subsidy to the remaining ratepayers. The greater the coHt 
exposure, the greater the subsidy. 

Exact guidelines for determining the acceptable level of 
disparity in the timing of ratepayer costs and ratepayer benefits 
have not been established by this Commission. However, it may bP 
usf>hll to compare the timing of costs and benefits of previously 
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considered settlement agreements with the timing of coslH o~tar! 
benefits of the FPC/Lake Settlement Agreement. Attachment 4 1s .t 

line graph and table which compares the cumulative NPVs among the 
various agreements throughout the contracts' respective terms. 
Disputed historic payments are not included. and nu staff 
adjustments are included. 

The graph shows that the cumulative ratepayer NPVs <He 
negative during the early years of ·each of the agreements. 
However, the NPVs eventually turn positive for each of thf: 
agreement:s, according to FPC, during the contract buy-out years. 
The graph also shows that there is considerable variation in 
payback period and cost-exposure between the various agreem~·nt s. 

The FPC/Pasco agreement is the agreement which is most 1 i k·· 
the FPC/Lake agreement in both the payback period and the magnitud•· 
of cumulative end-of-contract NPV. They are expected to achieve 
payback earlier than the other agreements (i.e. 15 years rather 
than 22-24 years). Their ultimate cumulative NPV's are almost the 
same ($26.9 million (FPC/Lake) and $27.5 (FPC/Pasco). However, the 
FPC/Lake agreement does not require ratepayers to carry nearly as 
much loss during the early years of the agreement as does the 
FPC/Pasco agreement ($15.2 million compared to $30.2 million). 

FPC expects the FPC/Lake agreement to attain payback much 
earlier than the comnission-approved FPC/Auburndale agreement. Tht· 
FPC/Lake agreement requires considerably less than halt as much 
cost exposure compared to the FPC/OCL agreement, yet the FPC/L.iko· 
agreement is expected achieve payback in seven fewer years . 

Despite these favorable comparisons to other agreements, Staff 
notes that the FPC/Lake agreement contains a mismatch in the timing 
of ratepayer costs and benefits. FPC ratepayers are not expect0i 
to realize positive net savings until 15 years after incun itl•J 
costs associated with the FPC/Lake agreement, and the amount o! 
cost-exposure is about $15.0 million. 

Conclusion 

Staff is concerned that the propoaed FPC/Lake agreem•·nt 
exposes ratepayers to potential litigation and economic risks. 
Sensitivity analyses reveal that the likelihood of the agreement 
yielding ratepayer lossea in roughly equivalent to the likel ih<1nd 
of it yielding ratepayer savings. Thus, the Settlement Agrt-t•mo_•nt 
cannot be shown to be cost-effective and should therefore be 
denied. 
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ISSUE 3: If approved, how should the settlement payment and 
revised capacity and energy payments pursuant to the Settlement 
Agreement be recovered from the ratepayers? 

RECOMMENDATION: The energy settlement payment of $5.5 million 
and the ongoing energy payments made pursuant to the Settlement 
Agreement should be recovered through the Fuel and Purchased Power 
Cost Recovery (Fuel) Clause. The capacity payments as deter·mi n~>d 
and paid pursuant to the Settlement Agreement should be U!C(•V"l'''l 

through the Capacity Cost Recovery Clause. The recovery u! 

payments made prior to their inclusion for recovery through the 
adjustment clauses should include interest from the date the 
payments were made. Should the Settlement Agreement not be 
approved, any necessary adjustments to the Fuel Clause to reflect 
the method of pricing energy under the Contract pr.ior to t.h•· 
Settlement Agreement should be made at the next Fuel Adjustmenl 
hearing. (WHEELER) 

STAFF ANALYSIS: On December 11, 1996 FPC made a payment of SS. •, 
million to Lake pursuant to the Settlement Agreement. This payrn·~nt 
results from the settlement of the dispute regarding the pric~ng ot 
energy payments pursuant to the contract for the period August, 
1994 through October, 1996. It represents the difference b1•t W<>t·n 

recalculated energy payments for the period and the actual en~rgy 
payments, as well as accrued interest. Because the settlement 
payment relates solely to disputed energy payments, staff beli,~v,~:; 
that it is appropriate to recover it through the Fuel Clause. 

Pursuant to the Settlement Agreement, Lake and FPC have agreed 
upon the method to be used in calculating the energy and capacity 
payments for the remaining term of the contract. The resuJ.:: i nq 
~"Bcrgy and capacity payments should be recovered through the Fw·l 
and Capacity Cost Recovery Clauses, respectively. ThP pr<•i•·•·! ··d 
fuel costs which were included for recovery at the Fetnu.ar y , .. IJ• · I 
Adjustment hearing were based on the new method of pricing ene1 '1Y. 
Should the Settlement Agreement not be approved, any necessa1 y 
adjustments to the Fuel Clause to reflect the energy pricing in 
effect prior to the settlement should be made at the next Fu,·l 
Adjustment hearing. 

At the February 19, 1997 Fuel Adjustment hearing, th".: 
Commission voted to exclude for recovery for the April through 
September 1997 projection period approximately $11.4 million in 
fuel and capacity costs associated with the FPC/Lake Set t 1 Pm~>nt 
Agreement, because the costs at that time had not been appn1v .. d 1, ,. 
recovery. Accordingly, adjustments were made to remov1- lt•>m 
recovery the monthly payments attributable to the buy-out. () ( d 

portion of the contract, the $5. 5 million energy settlement p.tym•·rJt 

- 24 -



DOCKET NO. 961477-EQ 
DATE: June 12, 1997 

and the increase in capacity payments which resulted from 1 h·· 
Settlement Agreement. If the Commission decides that these cos!:; 

are appropriate for recovery through the Fuel and Capacity claus·-·~>, 
staff recommends that any payments made by FPC pursuant 1 •, 1 l1• 
Settlement Agreement accrue interest from the date t twy w•· r •· fii,Jift. . 
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ISSQE 4: If the Settlement Agreement is approved, what is th" 
appropriate method for recovering the Special Monthly Payments 
associated with terminating the contract on December 31, 2009? 

RECOMMENDATION: If the Settlement Agreement is approved, 72 
percent of the special monthly payments should be recovered through 
the Capacity Cost Recovery Clause and 28 percent should be 
recovered through the Fuel and Purchased Power Cost Recovf;'ry 
Clause. This split between the clauses reflects the fact that t lw 
payments are justified based on anticipated capacity and energy 
savings in the buy-out years. The recovery of payments made prior 
to their inclusion for recovery through the adjustment clauses 
should include interest from the date the payments were made. 
[WHEELER] 

STAFF ANALYSIS: As a part of the Settlement Agre~ment, the term 
of the Contract was reduced by three years and seven months. The 
Contract thus will terminate on December 31, 2009, instead of July 
31, 2013. In return for shortening the contract, FPC agreed to 
make monthly payments to Lake beginning in November, 1996 and 
ending in December, 2005. FPC is seeking to recover these payments 
from its ratepayers exclusively through the Capacity Cost Recovery 
Clause (CCRC). Staff believes that in the case of the Lake 
payments, there are compelling reasons to recover a port ion of 
these payments through the Fuel and Purchased Power Cost Recovery 
Clause {Fuel Clause) . 

The CCRC is a mechanism which is intended to recover capacity 
charges paid by the utility for power purchased from othet­
utilities and from cogenerators, provided such costs are not 
already recovered in base rates. The CCRC is intended to allocate 
such costs to the rate classes in the same manner as demand-related 
production plant ~osts are allocated in rate cases. In the case of 
FPC's last rate case, production plant costs were allocated to tlw 
classes based on their estimated contributions to the 12 monthly 
system peak hours. Such a method is based on the premise that 
fixed production plant expenses are incurred to meet the system 
peak demand. Thus, costs which are recovered through the CCRC are 
allocated to the rate classes based on their estimated contribution 
to peak demand, using the latest available load research data. By 
contrast, expenses which are recovered through the Fuel clause are 
allocated on an energy, or per kilowatt hour basis. 

The Contract buy-out is justified by FPC based on both enetyy 
and capacity savings. Thus in effect the buy-out payments are 
purchasing demand and energy savings during the buy-out years. 
Staff believes that the buy-out payment costs should be allocated 
to the rate classes in proportion to the estimated energy dlld 
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demand savings they will provide in the buy~out years. This 
allocation can be achieved by splitting the recovery of the buy-out 
payments between the Fuel Clause and the CCRC. 

The estimated energy and capacity savings during the buy,out 
years 2010 through 2013 were arrived at by estimating what would 
have been paid based on Lake's contract interpretation and 
subtracting from that amount, the estimated cost of replacement 
energy and capacity. The nominal energy and capacity savings 
which result from this analysis are shown in the following table: 

·-
SAVINGS OP PPC/IAICB SB'TTLBMBH'I' AGREEMENT 

($Millions Nominal) 

YEAR CAPACITY ENERGY TOTAL 

2010 $25.4 $10.1 $35.4 

2011 $27.2 $10.7 $38.0 

2012 $29.2 $11.2 $40.4 

2013 $18.2 $6.9 $25.2 

TOTAL $100.0 $38.9 $138.9 
Nu!IIZlers may not aCid due to rouncungJ 

The above analysis reflects an adjustment to the replac ement 
capacity and energy analysis presented by FPC. FPC's analysis 
included the fixed transportation component in the c ost for 
replacement capacity. Staff shifted the fixed gas transpo rtati o n 
component from capacity to energy. Firm natural gas transportation 
tariff rates are a component of the delivered fuel costs whi c h a u • 
recovered through the Fuel Clause. These costs increas,_, o t 
decrease depending on the quantity of natural gas actually bunH~d, 
and thus should be classified as an energy-related expense f 01 

purposes o f the replacement case. 

Since the capacity savings of approximately $100 . 0 mi 11 i o n 
represent 72 percent of the total $138.9 million in savings, the 
staff recommends that 72 percent of the Speci~l Monthly Payme nt 
costs be recovered through the CCRC. The remaining 28 pen·pnt 
reflecting energy savings should be recovered through thP Ftwl 
Clause . 

At the February 19, 1997 Fuel Adjustment hearing, the 
Commission voted to exclude for recovery for the April thro uqh 
September 1997 projection period the fuel and capacity ("()H t H 
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associated with the Settlement Agreement, because the cout 11 ,,, 1 II<~ I 
time had not been approved for recovery by the Commission. lt t h .. 
Commission decides at the June 24, 1997 agenda conferenc'~ that 
these costs are appropriate for recovery through the Fut:> 1 and 
Capacity clauses, staff recommends that any payments made by fPC 
pursuant to the Settlement Agreement accrue interest from the datP 
they were made. 
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ISSQE 5: Should this docket be closed? 

RECOMMENDATION: Yes. If no person whose substantial interests 
are affected by the Commisaion 1 s proposed agency action files r.1 

protest within twenty-one days of the issuance of this order, thiR 
docket should be closed. 

STAFF ANALISIS: If no person whose substantial interests are 
affected, files a request for a Section 120.57, Florida Statutes, 
hearing within twenty-one days of the issuance of this order, n u 
further action will be required and this docket should be closNi. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition for 
determination that 
implementation of contractual 
pricing mechanism for energy 
payments to qualifying 
facilities complies with Rule 
25-17.0832, F.A.C., by Florida 
Power Corporation. 

} DOCKET NO. 940771-EQ 
) ORDER NO. PSC- 95-0210 FOF l·:r._~ 

} ISSUED: February 1'), l'J'I'J 
) 
) 
) 
) 
) ________________________________ ) 

The following Commissionera participated in the disposit1on of 
this matter: 

SUSAN F. CLARK, Chairman 
J. TERRY DEASON 

JOE GARCIA 
JULIA L. JOHNSON 

DIANE X. KIESLING 

OBDI8 QMIITIHG lllflortS TO DISMISS 

In 1991 and 1992, Florida Power Corporation (FPC) entered into 
eleven negotiated cogeneration contracts with various cogenerators. 
Those contracts provide approximately 735 megawatts (MW) out of 
approximately 1,045 MWs of cogenerated capacity that FPC will have 
on its system by the end of 1995. The negotiated contracts in 
question are between FPC and the following cogenerators: Seminole 
Fertilizer, Lake Cogen Limited, Pasco Cogen Limited, Auburndale 
Power Partners, Orlando Cogen Limited, Ridge Generating Station, 
Dade County, Polk Power Partners-Mulberry, Polk Power Partners­
Royster, EcoPeat Avon Park, and CFR Biogen. 

The contracts all contain the following provision, sect ion 
9 .1. 2: 

Except as otherwise provided in Section 9.1.1 
hereof, for each billing month beginning with 
the Contract In-Service Date, the OF will 
receive electric energy payments based on the 
Firm Energy Cost calculated on an hour-by-hour 
basis as follows: (i) the product of the 
average monthly inventory chargeout price of 
fuel burned at the Avoided Unit Fuel Reference 
Plant, the Fuel Multiplier, and the Avoided 
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Unit Heat Rate, plus the Avoided Unit Variable 
O&.M, if applicable, for each hour that the 
Company would have had a unit with these 
characteristics operating; and (ii) during all 
other hours, the energy cost shall be equal to 
the As-Available Energy Cost. 

This prov1s1on establishes the method to determine when 
cogenerators are entitled to receive firm energy payments or as­
available energy payments under the contract. The Commission 
reviewed the 11 negotiated contracts and found them to be cost 
effective for FPC's ratepayers under the criteria established in 
Rules 25-17.082 and 25-17.0832(2), Florida Administrative Code. · 
The information the Commission received at that time was based on 
simplified assumptions to arrive at the estimated energy payments. 

Recently, FPC states, it reviewed the operational status of 
the avoided unit described in section 9.1.2 of the contracts du1 iw1 
minimum load conditions. FPC determined that the .woid•·d 111111 

w"ul d lH· acheduled off during certain minimum load hour t:1 ()I t h•· 
day. on July 18, 1994, FPC notified the parties to the contracts 
that it would begin implementing section 9.1.2, effective August 1, 
1994. Prior to that time FPC had paid cogenerators firm enf!t yy 
prices at all hours. 

Three days later, on July 21, 1994, FPC filed a petit ion 
seeking our declaratory statement that section 9.1.2 of its 
negotiated cogeneration contracts is consistent with Rule 25-
17.0832(4) (b), Florida Administrative Code. Rules 25-17.0832(4) (a) 
and (b) provide: 

(4) Avoided energy payments. 
(a) For the purpose of this rule, avoided energy 
costs associated with firm energy sold to a utility 
by a qualifying facility pursuant to a utility's 
standard offer contract shall commence with the in­
service date of the avoided unit specified in the 
contract. Prior to the in-service date of the 
avoided unit, the qualifying facility may sell as­
available energy to the utility pursuant to Rule 
25-17.0825(2) (a). 

See Order No. 24099, issued February 12, 1991 in Dockf't N• , . 
900917 - EQ; Order No. 24734, issued July 1, 1991 in Docket N( >. 

910401-EQ; Order No. 24923, issued August 19, 1991 in Docket No. 
910549-EQ; and Order No. PSC-92-0129-FOF-EO, issued March 31, 1992 
in Docket No. 900383-EQ. 
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(b) To the extent that the avoided unit would 
have been operated, had that unit been 
installed, avoided energy costs associated 
with firm energy shall be the energy cost of 
this unit. To the extent that the avoided 
unit would not have been operated, firm energy 
purchased from qualifying facilities shall be 
treated as as-available energy for the 
purposes of determining the megawatt block 
size in Rule 25-17.0825 (2) (a). 

Several cogenerators petitioned for leave to intervene and 
questioned whether the declaratory statement was the appropriate 
procedure to resolve the issue. In addition, in September 1994, 
OCL, Pasco, Lake, Metro-Dade County, and Auburndale filed motion.s 
to dismiss on the grounds that we do not have jurisdiction to 
consider FPC's petition. Also, subsequent to the filing of FP~'s 
petition, Pasco Cogen and Lake Cogen initiat:ed lawsuits in t h~> 
state courts for breach of contract and declaratory judgment. 

On November l, 1994, FPC amended its petition and asked the 
Commission to determine whether its implementation of section 9.1.2 
is lawful under Section 366.051, Florida Statutes, and consistent 
with Rule 25-17.0832 (4) (b), Florida Admi1dstrative Code. FPC a 1 so 
requested a formal evidentiary proceeding. Thereafter the 
cogenerators filed additional motions to dismiss the amended 
petition. 

On January 5, 1995, we heard oral argument on the motions to 
dismiss filed in this docket and the motions to dismiss filed in 
two other dockets involving cogeneration contracts. We have fully 
considered the merits of the motions to dismiss, and we find that 
they should be granted. Our reasons for this decision are set out 
below. 

DECISION 

In 1978, Congress enacted t.he Public Utility Regulatmy 
Pol icie9 Act (PURPA), to develop ways to lessen the c-ount 1 y· :; 
dependence on foreign oil and natural gas. PURPA encoutdges the 
development of alternative power sources in the form of 
cogeneration and small power production facilities. In developing 
PURPA, Congt·ess identified three major obstacles t:hat hindered the 
development of a strong cogeneration market. First, monopoly 
electric utilities resisted purchasing power from other generation 
suppliers instead of building their own generating units. Second, 
monopoly electric utilities could refuse to sell needed b<tckup 
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power to cogenerators. Third, cogenerators and small power 
federal and producers could be subject to extensive, expensive 

state regulation as electric utilities. 

PURPA contains several provisions designed to overcome these 
obstacles. Section 210(a) directs the Federal Energy Regulatory 
Commission (FERC) to promulgate rules to encourage the development. 
of a 1 t erna t i ve sources of power, including rules that requ i n: 
utilities to offer to buy power from and sell power to qualifying 
cogeneration and small power production facilities (QFs). Section 
210(b) directs FERC to set rates for the purchase of power from QFs 
that are just and reasonable to the utility's ratepayers and in the 
public interest, not discriminatory against OF's, and not in excess 
of the incremental cost to the utility of al t:ernat i ve electric 
energy. Section 210(e) directs FERC to adopt rules exempting QFs 
from most state and federal utility regulation, and section 210(fl 
directs state regulatory authorities to implement FERC's rules. 

FERC's regulations implementing PURPA require utilities to 
purchase OF power at a price equal to the utility's full avoided 
cost, " the incremental costs to the electric utility of electric 
energy or capacity or both which, but for the purchase from the 
qualifying facility or qualifying facilities, such utility would 
generate itself or purchase from another source." 18 c. F. R. s. 
292.10l(b)(6). FERC's rules also contain a provision that pet·miLn 
utilities and OFs to negotiate different provisions of purchased 
power agreements, including price, as long as they are at or below 
a utilities' avoided cost. 18 C.F.R. s. 292.301. 

In compliance with PURPA, Section 366.051, Florida Statutes, 
provides that Florida's electric utilities must purchase 
electricity offered for sale by OFs, "in accordance with applicablf· 
law". The statute directs the Commission to establish guideline:; 
relating to the purchase of power or energy from QFs, and it 
permits the Commission to set rates at which a public utility must 
purchase that power or energy. The statute does not explicitly 
grant the Commission the authority to resolve contract disputes 
between utilities and QFs. 

The Commission's implementation of Section 366.051 is codified 
in _Rules 25-17.080-25-17.091, Florida Administrative Code, 
"Utilities Obligations with Regard to Cogenerators and Small Power 
Producers". The rules generally reflect FERC's guidelines in their 
purpose and scope. They provide two ways for a utility to purchase 
QF energy and capacity; by means of a standard offer contract, or 
an individually negotiated power purchase contract. See Rules 2~-
17.082(1) and 25-17.0832. The two types of contracts are treated 
very differently in our rules. The rules require utilities to 
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publish a standard offer contract in their tariffs which we must 
approve and which must conform to extensive guidelines regarding, 
for example, determination of avoided units, pricing, cost ­
effectiveness for cost recovery, avoided energy payments, 
interconnection, and insurance. Utilities must purchase firm 
energy and capacity and as-available energy under standard offer 
contracts if a QF signs the contract. A utility may not refuse to 
accept a standard offer contract unless it petitions the Commission 
and provides justification for the refusal. See Rule 2S 
17.0832(3) (d), Florida Administrative Code. 

In contrast, our rules are more limited in their treatment of 
negotiated contracts. Rule 25-17.082 (2), Florida Administ rat i Vt: 

Code, simply encourages utilities and QFs to neg0tiate c ontracts, 
and provides the criteria the Commission will consider when it 
determines whether the contract is prudent for cost recovery 
purposes. Rule 25-17.0834, "Settlement of Disputes in Contract 
Negotiations", imposes an obligation to negotiate cogeneration 
contracts in good faith, and provides that either party to 
negotiations may apply to the commission for relief if the parties 
cannot agree on the rates, terms and other conditions of the 
contract. The rule makes no provision for resolution of a dispute 
once the contract has been executed and approved for cost reco very . 

We use certain standard offer contract rules as guidelines in 
determining the cost-effectiveness of negotiated contracts for cost 
recovery purposes, but we have not required any standard provisi o ns 
to be included in negotiated contracts . In Docket No. 910603 EQ , 
we specifically addressed the issue of standard provisions i .:' t· 
negotiated contracts. In that docket the cogenerators urged us to 
prescribe certain standard provisions in negotiated contracts and 
prohibit other provisions, like regulatory out clauses. In Ordel 
No.25668, issued February 3, 1992, we said: 

We will not prescribe standard provisions in 
negotiated contracts, because negotiated contracts 
are just that --negotiated contracts. Standardized 
provisions are not necessary in negotiated 
contracts, and they can impair the negotiating 
process. 

Rule 25-17.0834, Florida Administrative 
Code, provides a remedy to QFs when a utility doeH 
not negotiate in good faith. If a utility insists 
on an unreasonable requirement, QFs are free to 
petition the Commission for relief. 

34 



Attachment 1 
Docket No. 'J614 n-1-:c.J 
Page 6 of ll 

ORDER NO. PSC-95·0210-FOF-EQ 
DOCKET NO. 940771-EQ 
PAGE 6 

Standardized terms in negotiated cont 1 d<'t ~; 
could impair negotiating flexibility to the 
detriment of the utility and the OF. As WitnesH 
Dolan stated, "[e] ven if guidelines and standar·du 
at a given time Slid reflect the parties' 
perceptions, guidelines and standards cannot be 
modified easily or quickly in response to changes 
in conditions that bear on the risks and benefits 
of the transaction". Standard terms that suit the 
needs of some parties will not suit the needs of 
other QPs wishing to negotiate contracts. Even in 
this docket, the QFs do not agree as to which terms 
should be standardized. . .. It is clear from the 
differing opinions that negotiated contracts should 
not contain standard provisions. 

Order No. 25668, p. 7 

This rather lengthy discussion of the statutes and regulations 
demonstrates that PURPA and PERC's regulations carve out a limit f'd 
role for the states in the regulation of the relationship bet w····n 
utilities and qualifying facilities. States and their utility 
commissions are directed to encourage cogeneration, provide a meanu 
by which cogenerators can sell power to utilities under a state­
controlled contract if they are unable to negotiate a powt·t 
purchase agreement, encourage the negotiation process, and 1·eview 
and approve the terms of negotiated contracts for cost recovery 
from the utilities' ratepayers. That limited role does not 
encompass continuing control over the fruits of the negotiation 
process once it has been successful and the contracts have been 
approved. As Auburndale's attorney pointed out in oral argument, 
PURPA and FERC's regulations are not designed to open the door Lo 
state regulation of what would otherwise be a wholesale power 
transaction. 

While the Commission controls the provisions of. standard offet 
contracts, we do not exercise similar control over the proviHlurw 
of negotiated contr~cts. We have interpreted the provisions of 
standard offer contracts on several occasions,~ but we have not 

·· In re; CFR Bio-Gen' s Petition For Declaratory Statement 
Reoardina the Methodology to be used in its Standard Offer 
Cogeneration Contracts with Florida Power Cornoration, Order No. 
24338, issued April 9, 1991, Docket No. 900877-EI; In re; ComPlaint 
by CFR Bio-Gen against Ploridl Power Cornoration for alleged 
violation of standard offer contract. and request for determination 
of substantial interest. Order No. 24729, issued July 1, 1991, 
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interpreted the prOVlSlons of negotiated contracts. See Docket No. 
840438-EI, In Re; Petition of Tampa Electric Company for 
Declaratory Statement Reqardin~ Consery Cogeneration Agreement, 
Order No. 14207, issued March 31, 1985, where we refused to 
construe a paragraph of the agreement that concerned renegotiation 
of contract terms. There we said that while we could interpret our 
cogeneration rules and decide that the new rules did not apply to 
preexisting contracts, matters of contractual interpretation were 
properly left to the civil courts. Our Qonsery decision, while not 
controlling here, doea lend 8UppOrt to tbe proposition that we have 
limited our involv ... nt in negotiated contracts to the contract 
formation process and coat recovery review. 

The weight of authority from other states that have addressed 
similar issues supports this position. See, eg. Afton Energy. Inc 
v. Idaho Power Co., 729 P.2d 400 (Id. 1986); Bates Fabrics. Inc. 
v. PUC, 447 A.2d 1211 (ME. 1992); Barasch y. Pennsylvania Public 
Utility Commission, 546 A.2d 1296, reargument denied, 550 A.2d 2'J"I 
(1988); Erie Associates- Petition for a DeclaratorY Ruling that 
Its Power Purchase Contract with Hew York State Electric & Gas 
Corporation Remains in Effect, Caae 92-E-0032, N.Y. PUC LEXIS 52 
(March 4, 1992); Freehold Cogeneration A&sociates v. Board of 
Regulatory Commissioners of tbe State of NeW Jersey, 1995 WL 4897 
(3rd Cir. (N.J. 1995}; Fulton Cogeneration Associates v. Niagara 

Mohawk Power Corporation, Case No. 92-CV-14112 (N.D.N.Y. 1993). 
The facts vary in these cases, but the general consensus appears to 
be that under federal and state regulation of the relationship 
between utilities and cogenerators, state commissions should not 
generally resolve contractual disputes over the interpretation of 
negotiated power purchase agreements once they have been 
established and approved for cost recovery. 

In Afton, supra., Idaho Power Company (Idaho Power) and Afton 
Energy, Inc. (Afton) had negotiated a power purchase agreement that 
included two payment options for the purchase of firm energy and 
capacity. The options were conditioned on the Idaho Supreme 
Court's determination whether the Idaho commission had authority t<l 

order Idaho Power to negotiate an agreement with Afton or dictate 
terms and conditions of the agreement. When the Supreme Court made 
its decision, Idaho Power petitioned the Commission to declare that 

Docket No. 900383 -EO; In re; Petition of Timber Energy Resout ~,·,·u. 
Inc. fot· a declaratory statement regarding UPWard modification of 
committed capacity amgypt by coqenerators, Order No. 21585, issued 
July 19, 1989, Docket No. 8890453-EQ; In re; Petition fot 
Declaratory Statement by Wheelabrator North Broward. Inc,. Order· 
No. 23110, issued June 25, 1990, Docket No. 900277-EQ. 
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the lesser payment option would be in effect. The Commission 
dismissed the petition, holding that the petition was a request for 
an interpretation of the contract and that the district court was 
the proper forum to interpret contracts. The Idaho Supreme Court 
upheld the Commission's decision. 

In Erie Associates, supra., the New York Public Service 
Commission was asked by the cogenerator to declare that its 
negotiated purchased power agreement was still in effect even 
though the utility had cancelled the contract because the 
cogenerator had failed to post a deposit on time. The Commission 
stated, at page 127: 

Erie's petition will not be granted. 
Jurisdiction under the Public Utility Regulatory 
Policies Act of 1978 (PURPA) is generally limited 
to supervision of the contract formation process. 
Once a binding contract is finalized, however, that 
jurisdiction is usually at an end. 

We will not generally arbitrate disputes 
between utilities and developers over the meaning 
of contract terms, because such questions do not 
involve our authority, under PURPA and PSLa66-c, to 
order utilities to enter into contracts. Requests 
to arbitrate disputes are simply beyond our 
jurisdiction, in most cases . 

. . F.riP has not justified a departure trom the 
policy ot declining to decide breach of contract 
questions, or identified a source for the authority 
to exercise jurisdiction over such issues. 

FPC has asked us to determine if its implementation of the 
pricing provision is lawful and consistent with Commission Rule 25-
17.0832 (4), Florida Administrative Code. We believe that FPC's 
request is really a request to interpret the meaning of the 
contract term. FPC is not asking us to interpret the rule. It is 
asking us to decide that its interpretation of the contract • o 
pricing provision is correct. We believe that endeavor would be 
inconsistent with the intent of PURPA to limit our involvement in 
negotiated contracts once they have been established. Furthermoi-P., 
we agree with the cogenerators that the pricing methodology 
outlined in Rule 25·1'1.0832(4), Florida Administrative Codt:, is 
1r1tended to apply to standard offer contracts, not negotiated 
contracts. We have clearly said that we would not require any 
standard provisions, pricing or othervise, for negotiated 
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contracts. Therefore, whether FPC's implementation of the pricing 
provision is consistent with the rule is really irrelevant to the 
parties• dispute over the meaning of the negotiated provision. In 
this case, we will defer to the courts to resolve that dispute. WP 
note however, that courts have the discretion to refer matters ''J 
us for consideration to maintain uniformity and to bring the 
Commission's specialized expertise to bear upon the issues at hand. 

We disagree with FPC's proposition that when the Commission 
issues an order approving negotiated cogeneration contracts for 
cost recovery, the contracts themselves become an order of the 
Commission that we have continuing jurisdiction to interpr~t. It 
is true that the Supreme Court has determined that terri tor i <i l 
agreements merge into Commission orders approving th£>m, but 
territorial agreements are not valid commercial purchased power 
contracts. They are otherwise unlawful, anticompetitive agreements 
that have no validity under the law until we approve them. 
Furthermore, territorial agreements involve the provision of retail 
electric service over which we have exclusive and preemptive 
authority. As explained above, we do not enjoy such authority over 
QFs or their negotiated power purchase contracts. 

Under certain circumstances we will exercise continuing 
regulatory supervision over power purchases made pursuant to 
negotiated contracts. We have made it clear that we will not 
revisit our cost recovery determinations absent a showing of fraud, 
misrepresentation or mistake;l but if it is determined that any of 
those facts existed when we approved a contract for cost recovery, 
we will review our initial decision. That power has been clearly 
recognized by the parties through the Mregulatory outM provisions 
of those contracts. We do not think, however, that the regulatory 
out provisions of negotiated contracts somehow confer continuing 
responsibility or authority to resolve contract interpret at ion 
disputes. Our authority derives from the statutes. United 
Ielephone Company v. Public Seryice commission, 496 So.2d 116 (Fla. 
1986) . It cannot be conferred or inferred from the provisions of 
a contract. 

For these reasons we find that the mot ions to di ami nA rll1• ·•ll d 
be granted. FPC's petition fails to set forth any <'!aim thdt the 
Commission should resolve. We defer to the courts to answer the 
quest ion of contract interpret at ion raised in this case. Thus, 
FPC's petitinn i~ ~lnmlsaed. 

See Docket No. 910603-EO, In Re; Implementation of Rules 25· 
17.080 through 25-17.091. Florida Adminiatratiyc Code, Order No. 
25668, issued February 3, 1992. 
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ORDERED by the Florida Public 
Motions to Dismiss filed by Lake 
Limited, Auburndale Power Partners, 
Metro Dade County/Montenay are 
Corporation's Petition is dismissed. 

Service Commission that the 
Cogen Limited, Pasco Cogen 
Orlando Cogen Limited, and 
granted. Florida Power 
It is further 

ORDERED that this docket is hereby closed. 

By ORDER of the Florida Public Service Commission, this 15th 
day of February, ~. 

( S E A L ) 

MCB 

lsi Blanca S. Bay6 

BLANCA S. BAY6, Director 
Division of Records and Reporting 

This is a facsimile copy. A signed 
copy of the order may be obtained by 
calling 1-904-488-8371. 
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NOTICE OF fURTHER PBQCEEDIMQS QR JUPICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by the Commis!:lion's final action 
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
Records and Reporting within fifteen (15) days Qf the issuance ot 
this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water or sewer 
utility by filing a notice of appeal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appeal and 
the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Civil Procedure. The 
notice of appeal must be in the form specified in Rule 9.900 (a), 
Florida Rules of Appellate Procedure. 
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{"..... 'C!'i 
IN THE CIR~~,.fbf~ FIF11I JUDICIAL CIRCUIT 

IN AN() F~.t..A1P;!~i$UNTY, FLORIDA 
_.,~ 

NCP LAKE POWER, INCORPORATED, 
1 Delaware corporaticm, 
u GcDeral Partaer or LAKE 
COGEN LTD., 1 Florida 
limited putDenhip, 

Plaindft: 

vs. 

FLORIDA POWER CORPORATION, 

Def'eadlllt. 

CASE NO. 94-2354-CA..OI 

DMSIONNO. I .. 
t:~·: I • . -~· _ _,,....,·,~ · · 

: . ·:-,,. ~- i 1: nn Iii t ;-,. 
. ;·-!----- ······- .. , 
' ; . 
! . 

ORDER GRANTING PARTIAL SUMMARY JUDGMENT 
FOR THE PLAINTIFF AND AGAINST THE DEFENDANT 

This c:ause came 011 to lie beard 011 Jl!aintift; NCP LAKE POWER. 

INCORPORATED'a. I Delaware CCI]IOIIIioa. II GeDenl Partaer or LAKE COGEN. LTD., 

I florida limited parUienhip ("LAKE COGEN"). Malioa far 1'1r1i11 Summary Judplent and 

Defendallt, FLORIDA POWER CORPORA TION'1 ("FPC"). Motioa for Pll'lial Summary 

Judgment and lhe Court baviDa beard *I'' wm &om connee! for bolb pll'lies hereto and 

Olberwise beiDa fillly adviled ill dine pnmiMI, IDe Court &ada u foUowa: 

A. The pleadinp, dlpolitioaa. awen to illlenoproriea. admillioas, and the 

af6davits &led ill 111pp01t or die PJaintift'1 Motioa far Panial Stnnm•ry Judpentlhow that 

lberc are DO pnuiDe issues of JUteriaJ &c:t C -enUDa lhe iDteapelltiOII Of SectiOD 9 .1.2 of 

the Neaotiated Coatnct for die Purc:bue ofFina Capacity and Elle!JY From a Qualifying 
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Apement") which illltlcbed to die PJeintifl's A•ml'ed Camplaiut filed bcrein. 

B. Sec:tjm 9.1.2 of' die Apu•mt becwua die plltia,ltld in coajuactioa with 

the eatire Ap-eemeat is ........, ....... • it relalel to die type of' llllit used 10 model the 

caleulatioa of die electric GWI7 pi)IWto die p!ejntjfl' 

C. Sectiaa 9.1.2 of' die Aan• D' nt. eoptber wida die other pertiDeat MC:tioas of 

the Apeement. requires die Defeadeat fPC 10 llllkelllctric • 111' J11Y1111111S to the Plaiutiff 

with reference to mocleliaa die apentiaa of' 1 1111. operable 1991 Pulverized Coal Unit, 

haviag the chlrlcteriJtic:s required by law to be iaiiiiJed aa JDdl 1 llllit • weD • aU other 

c:hanctaistic:s •societed with JDdllllllit. • telectecl by die Plaiucifr ia Sec:tioa 8.2.1 of the 

Apecmeat ud desc:ribed ill Appaldi• "C", s+eduleJ 3 aad 4 oldie A,mmeat. 

D. The Court lw also coasidend die J)efeacl...,., Motiaa far Plftial ~nmmuy 

Judgment and fmds that the tenDS of die Aaft•met 11 iJiuc are UIIIIDbiJUOIII and do not 

teqUire the Court to look outside ita f- conen far ita iadeiptetlliaa of'Sec:tiaa9.1.2 of the 

Asrccmt~~t However, the Court clisqrea with die Defeaclud's CCIIIC.Iusioas reprdillg the 

illtcrpretatioa of the Apemeat 11 iuuc Wore die Court. 

IT IS THEREFORE, ORDElED AND ADJUDGED tbll: 

1. A Plltial Sunw.y hufrmt ilbeacby • eel far LAKE COGEN ad against 

FPC 011 the issue of liability for FPC' a fililun to .-Y LAKE COGEN II the &no energy c:ost 

111tt when the avoided unit with operatiODII cblrac:teriltic:a of an operable 1991 Pulverized 

Coal Unit contanplated by the Lake CopD-FPC Aai"MDO' would have been opentiag and 
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at the as-available eaerzy COlt 111e cluriDa diOie liaiiS wballlid lwicled UDit would nor have 

been operatina. 

2. The Defeudaal's MaciGa for Plrtial So"""!'')' Judplaat il daliecl to the extent 

that it is iDconsiltellt with this Order. 

DONE AND ORDERED ia Qemben • Tftii'CI, Like Coullty, Florida this a 
clay of January, 1996. 

3 

DON F. BRIGGS 
CIRCUIT JUDGE 
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LAKE Settlement 

Calculation of Savings from Settlement of 
Energy Dispute and Early Tennlnatlon Buy-out 

.. , lbl lc11 lc21 lei 

M0,.,.,,413 M2,1U,I22 Nl.ll4.138 t773,271 
M1,112.331 M4,213,717 ... 231,- ..... 103 ..... JU 
M:Z,411,011 Nl,ll7,840 MI.017,2U ... 7.731 M8,014,111 
M4,111,130 M7,232.714 Me,IM.- •-·•73 eiO,ICM,I71 
M8,314,711 M8,021,072 .10.773,111 tl33,148 .11,107,214 
M7,130,717 H1,042,1CII eao.oae.zu eMO,I23 e10.111.111 
Ml.'102.312 .. 2. ... 421 .12.234.021 •• 27,101 tl3,011,121 
•ao. 711,412 .14.138,737 el4,111,213 ..... 721 .11.047,114 
tl1,121,143 el7,131,353 tl1,871,1141 tll41,217 .... 120.921 
.14.011,113 tll,423.702 .... 119.148 ..... 020 tll.l35,111 
eii,I10,141 .. 1.711,111 •• 1.117,010 ea77,004 .. 2.394,014 
tl7,711,112 .114.171,072 .114.173,137 e881,148 tii,C113,0113 
ti9,170.1S2 .... 491,039 •• 1,443.401 ... 7.227 •• 2.340.132 
.. 1.701,131 •••• 192.712 •o .33. 713,221 e33, 713.221 
tl3,141,417 t72,021,317 eo .34.071,473 .34.071.473 
.... 334,911 t71,017,711 eo .34. 701.177 e34. 701,877 
.40.011,273 e4S,III, 742 eo • 20.393,431 ezo. 393,431 
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