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June 30, 1997 

Ms. Blanca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Re: pocket No. 970496-TP 

!Dear Ms. Bayo: 

f\l£ CCfY 

Enclosed for filing in the above docket are the original and 
fifteen (15) copies of Initial Brief of Sprint-Florida, Inc. 

We are also submitting the Inithl Brief on a 3. s• high 
density diskette generated on a DOS computer in WordPerfect 5. 1 
forma t . 

Please acknowledge receipt and filing of the above by stamping 
the duplicate copy of this let ter and returning the same t o this 
writer. 

Thank you for your assistance in this matter. 
, 

./ 

~nclosures 

Clq - --ec: Parties of Record 

v. 

"' 

r-
0 6 53~ Ju.l 3J ~ 

'G 



• • 
BBPORE THB FLORIDA PUBLIC SERVICE COMMISS ION 

In the matter of ) 
) 

\i' I\JL 

} llt \~ufi 

KMC TELECOM, INC. ) 
) 

Petition For Relief To Opt Into An ) 
Approved Interconnection Agreement ) 

) 

SPRINT-FLORIDA, INC. ) 

DOCKET NO. 970496 -TP 

Piled: June 30, 1997 

________________________________________ ) 

XH'ITXAL BlUr or SPIIJIT·lLQIIDA. IlfC. 

Pursuant to the Prehearing Officer's Procedural Order, Order 

No. PSC-97-0722-POO-TP, issued June 19, 1997, Sprint-Florida, Inc. 

( •sprint •), hereby eu.bmits its Initial Brief on the following 

issue: 

Under Section 252(il of the Telecommunications Act of 

1996, on what basis if any can Sprint refuse to allow KMC 

to opt into a provieion i n a previously approved 

interconnection agreement? 

Summary of Position 

1. Sprint ia not required by Section 252 (i) of the 

Telecommunicatione Act of 1996 (•the Act•) to allow KHC Telecom, 

I nc. ("KHC") t o opt into Section 5. 4. 2 of the previously approved 

MFS/Sprint Interconnection Agreement - which section require& 

Sprint to reciprocally compensate MFS for tandem switching -

because: (l ) KMC will not perform tandem switching for Sprint; (2) 

the provision in the MPS agreement which KMC wants to opt into has 

been changed and modified by an arbitration proceeding which 

applies to Sprint ; and (3) KHC' a request does not meet the 
00"1 t-4•' 1'1 I' •Tf 

U 6 ~ J 4 JUH 30 :;; 

!r' !l'/ :roRTIIIG 



• • 
requirement of Section 252 (i) of the Actt that the requested 

provision be upon the same terms and conditions. 

2. Section 252(i) of the Act states : 

(i) Availability to Other Telecommunication Carriers. A 
local exchange carrier shall make available any 
interconnection, aervlce, or network element provided 
under an agreement approved under this section to which 
it is a party to any other requesting telecommunications 
carrier upon the same terms and conditions as those 
provided in the agreement . 

The critical element of Section 252(i) of the Act ia that Sprint's 

obligation to make any interconnection, service or network element 

available t? XMC contained in a previously approved agreement is 

•upon the same term8 and condit1one.• Because Section 5.4.2 of the 

MFS Agreement has been revised pursuant to Section 26.2 of that 

Agreement to reflect the Commission's decision in the subsequent 

MCI/Sprint ~bitration proceeding (Docket No. 961230-TP, Order No. 

PSC-97-0294-POF-TP), KHC's request does not meet the requirements 

of Section 252(i) of the Act. 

Background 

3. KMC, which claims to be a telecommunications carrier 

under the Act, and Sprint, which is an incumbent local exchange 

carrier under the Act, have been negotiating an interconnection 

agreement which is baaed upon the terms and conditions contained in 

'the Partial Interconnection Agreement for LATA 458 between United 

Telephone Company of Florida and MFS Communications Company. Inc . 

( •MFS Agreement •) 1 , which was approved by this Commission in Order 

Effective December 31, 1996, United Telephone Company of 
Florida and Central Telephone Company of Florida were merged and 
the surviving entit y ia named Sprint-Florida, Inc. 
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No. PSC-97-0240-POP-TP . KMC and Sprint have agreed that KMC would 

opt i nto the HPS Agreement with modifications to reflect the 

differences in geography and network design between MPS and KHC . 

Sprint, however , pureuant t o its interpretation of Section 26.2 of 

the MFS Agreement, ha• rftfuaed to permit KMC to opt i nto Section 

5. 4 .2 of the HPS Agreement, which establishes a recipr ocal call 

termination rate of $0.0055 per minute of uae. That rate contains 

an elem.ent to compensate for tandem switching. 

providing tandem switching. 

4 . Section 26 . 2 of the HPS Agreement provides : 

KMC is not 

26.2 This Agreement oha1ll at all timet be sub1oct to 
~~=~· or ggf£rg;!tigna with roapoct to the rates. 
______ gr cg ________ containod heroin as mav bo grdered 
bv the Commieaion or tho FCC in the exorcise of t heir 
respective jurisdictione, whether sa i d changes or 
modification• result from a rulemaking procoeding, a 
generic inveetigation gr an arbitratign proceeding which 
apolioa to Sprint or in which tho Commission makes a 
generic determi01tion . Thia Agreement shall be modified, 
however, only to the extent neC'eaaary to apply said 
changes where Sprint-specific data has been made 
available to the Parties and considered by the 
Commission. Any ratea. terms !grl conditions thus 
develo~ oball be lubltituted in place of those 
previously in effect and shall be deemed to haye been 
offoctiyo under thio Agreement as of the effective date 
of tho grdor by the eommiosign or the FCC, regardless of 
whether such action woo commenced before or after the 
ef foeti ve date of the Agreement. If any such 
modification renders the Agreement i noperable or creates 
any ambiguity or requirement for further amendment to the 
Agreement, the Parties will negotiate in good faith to 
agree upon necessary amendments to the Agreement. 
(Emphasis added.) 

5. Subsequent to thie Commission • s approval of the MPS 

Agreement, this Commieeion iaaued its Order No. PSC-97 -0294-POP-TP, 

issued March l4, 1997, i n tho HCI /Sprint Arbitrat ion proceeding 

(Docket No. 961230-TPl holding that: 
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We believe that the Act is clear regarding recipt'ocal 
compensation . Section 252(d) (2) (A) (i) requires that a 
State commission shall not consider the terms and 
conditions for reciprocal compensation to be just and 
reasonable unless •such terma and conditions provide for 
the mutual and reciprocal recovery by each carrier of 
costs associated with the transport and termination on 
each carrier's network facilities of callls that originate 
on the network facilities of the other carrier .... • 

We find that the Act does not intend for carriers such as 
MCI to be compensated for a function they do not perform. 
Even though MCI argues that its network performs 
•equivalent functionalitiea• as Sprint in terminating a 
oall, MCI has not proven that it actually deploys ~th 
tandem and end office switches in its network. If these 
functions are not actually performed, then there cannot 
be a cost and a charge associated with them. Upon 
consideration, we therefore conclude that MCI is not 
entitled to compensation for transport and tandem 
switching unless it actually performs each function. 

(Order No . PSC·97·029··FOP·TP , page 10.) 

6. This holding, that carriers are not entitled to be 

compensated for a function - tandem switching - they do not 

actually perform, changes and modifies the rates, terms and 

conditions of the MPS Agreement in •an arbitration proceeding which 

applies to Sprint.• Moreover, because KMC has agreed to opt into 

Section 26.2 OL the MP9 Agreement, KMC is bound by the terms and 

requirements of that section to the same extent as MFS. 

7. The MFS Agreement was negotiated during the period 

immediately following the issuance of the FCC's First Report and 

Order in CC Docket No. 96-98, released August 8, 1996 ("PCC Order•) 

and prior to the Court stay issued by the Eighth Circuit Court of 

Appeals on October 15, 1996 (109 P.Jd 418), (•court Stay•). At 

that time, both MPS and Sprint were of the opinion that the PCC 

Order mandated reciprocal compensation for call termination even 
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when tandem switching was not provided by MPS. Consequently, 

unlike other elements of call termination not provided by MPS, and 

which were submitted to this Commission for arbitration, Sprint did 

not request arbitration of whether it must compensate MPS for 

tandem switching. Subsequent to signing the MPS Agreement, the 

2ighth Circuit Court of Appeals granted ita stay, which stay is 

still in effect. The Court Stay affected, inter aliA, the mandated 

tandem switching compensation requirement contained in the FCC 

Order. 

Argument 

I. KHC will not perform t andem awitching for Sprint 

8. It ia patently clear that KMC wants to opt i nto Section 

5. 4. 2 of the MPS Agreement because, as written , that section 

requires reciprocal compensation for a function which MPS will not 

perform for Sprint. Aa a consequence, if KMC prevails , it will 

receive an undeserved windfall which this Commission has ruled is 

unwan:anted and not available to other alternative local exchange 

carriers, like MCI, or ft•r that matter MPS, with r espect to non

provided call termination functions, i.e., tandem switching. 

9 . It was only because of the then-in-effect FCC Order that 

Sprint agreed to the rates, terms and condit ions re flected in 

Section 5. 4.2. In fact , after the Court Stay and this Commiss ion's 

decision in the MPS/Sprint Arbitration proceeding on the transport 

issue, Sprint sought to have Section 5. 4 .2 of the MPS Agreement 

reformed by the Commission prior to Section 252(d) approval. KMC 

should not be allowed to take advantage of, nor to perpetuate , 

5 
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compensation for a non-provided function when KMC would not 

otherwise be entitled to t~ndem switching compensation. Indeed, 

requiring Sprint to compensate KMC - like MFS - for a function not 

actually provided would create a discrimination between KMC and 

other competitors who, l ike MCI, are not compensated for functions 

they do not provide. The Commission should not knowingly create a 

tension between Seceion 252(i) of the Act and the non-

discrimination provisions of Sec tiona 251 (c) (2) (0) 

252 (d) (1) (A) (ii) of the Act. 

II. The Provision in the MPS A~reement Which KMC Wants 
to Opt I nto Has Been Change•d and Modified by an 
Arbitration Prpceeding which Applies to Sprint 

and 

10. The rates, terms and conditions set forth in Section 

5. 4 .2 of the MPS Agreem~nt are subject to the provisions of Section 

26.2 of the MPS Agreement quoted above. In its simplest terms, 

Section 26.2 requires t hat any rates, terms or conditione contained 

in the Agreement shall be changed or modified in accordance with 

changes or modificatlons ordered by the Commission in •an 

arbitration proceeding which applies to Sprint.• Thus, the rates, 

terms and conditions set forth in Section 5. 4. 2 are subject to 

change or modifications as the Commission ordered in the MCI/Sprint 

Arbitration proceeding. 

11. Section 26.2 of the MFS Agreement is clear and 

unambiguous. It very clearly states that the rates, terms and 

conditions set forth in the Agreement are subject to change or 

modification; clearly identifies the circumstances requiring 

changes or modifications; and clearly states the mechanism for 

6 
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incorporating che changes or modificat:ions . Under Florida law, 

where a contractual provision is clear and unambiguous, the parcies 

are bound by those terms, and a court is powerless to rewrite it. 

~ Emergency Associates of Tampa. PA y. Sassauo, 664 So.2d 1000 

(Fla. 2d DCA 1995) 1 Medical Center Health Plan y. Brick, 572 So.2d 

548 (Fla. 1st DCA 1990). Likewise, it ia settled law in Plorida 

that a court may resort to the process of interpretation only when 

the words used in the contract are unclear, but: when'chac language 

is clear and unambiguous, tho courts cannot indulge in construction 

or interpretation of i t a plain meaning. Hally. Burger King Corp., 

912 F.Supp. 1509 (USSD Fla. 1995). Furthermore, in che absence of 

an ambiguity on tho face of a contract, it ia well settled that the 

actual language used in the contract ie the beat evidence of the 

intent of the parties, and the plain meaning of that: language 

controls. Acceleration Nat'l Seryice Corp. y. Brickell tinancial 

Seryices Motor Club. Inc., 541 So.2d 738, 739 (Fla. 3d DCA 1989), 

xoyiew denied 548 So.2d 662 (Fla. 1989). 

12. As nvted previously, MCI petitioned the Commission to 

arbitrate, among other matters, the very same rates, cerms and 

conditions for tandem switching as set forth in Section 5.4.2 of 

the MPS Agreement. Because the Commission found in Sprint's favor 

and reject:ed MCI's request for compensation, that cc~mission 

determination changes and modifies the rates, terms and condiciona 

of Section 5.4.2 •• of the effective date of t:he MCI/Sprint order. 

13. In light of the Commission' • MCI/Sprint Arbicration 

proceeding decision, the compensation for tandem switching in the 

7 



• 
MFS Agreement Section 5.4.2 ie not pteeent and available to either 

MFS or KMC. Because MFS is not yet providing service i n Sprint's 

territory, MFS bae not been compensated at the rates set forth in 

Section 5.4.2. KMC will not, therefore, be discriminated against 

if it does not receive tandem switching compensation from Sprint. 

On the other hand, if KMC does receive tandem ewitching 

compensation, then MCI will be discriminated aga inst in violation 

of the Act. 

III. KMC' • Requeet Doee n.ot Meet the Requirements of 
Section 252(i) ot the Act that the Requested 
Proyiaion bo Upon the Same Terms and Qpnditiong 

14 . section 252(i) of the Act reflects Congreee' concerns 

that the local exch&Jnge carriers not discriminate between new 

entrant competitors in the areas of interconnection, service or 

network elements. Moreover, this section of the Act specifically 

limits the •make available• requirements to requests •upon the same 

terms and conditione as those provided in the agreement.• In the 

instant case, the sane terms and conditione• include those 

identical terms and conditione contained in both Section 5 .4 .2 and 

Section 26.2 of the MFS Agreement. The use of the phrase •upon the 

same terms and conditions• in Section 252(i) of the Act means that 

the terms and conditions which the entity opting i~ must receive 

are identical to the specific terms and condit i one being sought in 

the previously approved agreement . SAA The American Heritage 

Dictionary, Second College Edition: •same . . being the very one; 

identical ... conforming in every detail.• As noted in Green y. 

Pirgt Affiorican Bapk and Iru•t, 511 So.2d 569 (Fla. 4th DCA, 1987), 

8 
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the use of the phraae •same terms and conditione• means the same 

price or the matching price. 

15. Becauae the phraae •upon the same terms and conditions• 

has an accepted meaning, that is the meaning Congress intended. 

·when Congreaa utilizes a phrase that has an accepted definition, a 

court must infer that Congresa meant to incorporate the accepted 

definition unleaa the statute othentiae defines the language. 

Maino Asgociation gf Interdependent Neighborbgods v. Cgrmnissionor. 

Maino pcpartment of Human Soryicos, 732 P.Supp. 248 (US D.C., Me. 

1990), reversed, 946 P.2d 4 (1st Cir. 1991), citing Perrin v. 

United Stateg, 44 u.s. 37, 100 S.Ct. 311 (1979); St. Paul Fire' 

Marine Ing. Co. y . Barry , 438 U.S. 531, 98 S.Ct. 2923 (1978). 

16. The language i n Section 252 (i) of the Act is clear and 

unqualified. If tho intent of Congress ia clear, that is the end 

of the matter; for tho court, as well aa the agency, must give 

effect to the unambiguously expressed intent of Congress. Norfolk 

& Western y. AmericAn Irain pispatcherg, 111 S.Ct. 1156 (US 1991). 

In this case, the phraae in Section 252(i), •upon the aame terms 

and conditions as those in the agreement• can only refer to the MFS 

Agree~nt, as it exiats today. Otherwise, MPS and KMC will not be 

receiving the same terms and conditions. Yet, granting KMC' s 

request will create the very discriminatory treatment that Section 

252(i) of the Act was designed to prevent. 

17. Sprint ia required to provide KMC with a provision in the 

MFS Agreement only if KMC ia requesting tho aame proviaion •upon 

the same terms and conditions.• It is clear from KMC'a request 

9 
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that it wants a tandem ewitching· baoed compensation rate of $0.0055 

per minute. In that event , KMC requires the original Section 

5.4.2 , not the Section 5.4.2 aa amended by the operation of section 

26.2 . Therefore, ~is not asking for Section 5.4.2 •upon the 

same terms and conditions• as those provided in the HFS Agreement. 

Sprint is, accordingly, entitled to refuse to let KHC opt into 

Section 5. 4 .2 of the MPS Agreement because KHC insists on taking 

Section 5.4.2 in ita pre·HCI / Sprint Arbitration decis ion state, 

which is not on the same terms and conditions as Section 5.4.2 of 

the HFS Agreement as it exists today. 

Dated this 30th day of June, 1997. 

s 
FRY WAHLEN 

y & McMullen 
P . . Box 391 
Tallahassee, Florida 
(850) 224 · 9115 

32302 

ATTORNEYS POR SPRINT-FLORIDA, INC. 
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CIITifiCATI or SIRVICI 

I HEREBY CERTIFY that a true and correct copy of the foregoing 
has been furnished by 0. S. Mail, hand delivery (* ) or overni ght 
express (**) this 30th day of June, 1997, to the following: 

Martha Carter Brown, Esq. • 
Charles J. Pellegrini, Esq. 
Division of Legal Services 
Florida Public Service Comm. 
2540 Shumard oak Blvd. 
Tallahassee, PL 32399-0850 

11 

Richard M. Rindler, Esq. •• 
Laurence R. Freedman, Esq. 
Swidler & Berlin, Chartered 
3000 K Street, NW, Suite 300 
Washington, 200 07-5116 
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