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BEFORE ft& rLOUM tuaLIC llltVICE COMMISSION 

~-
.'!. 

In re: Petition for .,.ro9al of 
early te~lnatlon ••••-.ant to 
ne9otiated qualifying facility 
contract with Orlaado Cog .. 
Lillited, Ltd. by rlocicla to•• 
Corporation. 

... 

The followinv C ••iaaen participated in the disposition of 
this .. tter: 

BY 1'111: COIIIIIIIC.: 

IUIAII r. CLAIUC 
DU. K. ICIULIIIG 

-a ca-=IA 
.· 

!IF RJCW 'P QIRIII 

On OCtober 1, 1tH, ftoride fowe&' Corporation (FPC) filed a 
petition for apprcwal of an ~ly temination a9reement to a 
Nec)otiated contract (OCL caatrac:t) with Grlando CofJen Liaited, Ltd. 
COCL), a qualifyiftl facility. a, oner llo. PSC-97-0086-FOF-EQ, 
issued January 27, 1917, .. p&'OIIDaed aeency action CPM Order) I we 
denied FPC'a petitioe. Oil hltalary 17, 1117, FPC filed its 
Petition oa Propoead AIIDCf Action (,.tition) and Motion for 
Info~l Prebaarinv lcbl .. le. Qa ~~ 26, 1117, the Office of 
Public COUDMl (OIC) fi~ ita llotiOD to Dilaiaa Florida Power 
Corporation' a Petitioa OD hapaeed Atency Action (Motion to 
Di..tss). On llarcb 10, ltt'J, riC filed ita laaponae in Opposition 
to Public COUneal'a llotiOD to Dia.iaa (leaponae). This Order 
addreaaea OPC'a NDtiOD to ~ ... 

OPC baaes ita MOtion to Dia.iaa on two 9r~: (1) FPC has 
not establiahed ataadtat to proteet tbia ec .. taaion's PAA Order 
because ita aubeteatial iatereata -.n aot affected by the PAA 
Order, and (2) nc•a tetitioa ia an illproper I'Otion for 
reconsideration of our PM ~. In conaJ.derift9 OPC' a Motion to 
Di..tss, we ... t n.t tbe facta Ht forth in FPC~ s Petition in the 
liCJht _,st faYOrable to IIC in ocde~ to detemine if FPC' a request 
is C09ftizable uad1~ tile pccwiat.a of lule 25-22.029, Florida 
Adainistrati .. COde, _and Cbrpter 110, rlo~ide Statutes. J1a Varnes 
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y. pewktne, ,2. lo. 2d 341, 350 Crla. let DCA 1113). We find that 
neither of OPC'a a~tu.enta p~idea adequate t~ounda to di1mi11 
FPC'a Petition. 

•t·•·a••' ,., •• ,. ,, ns 
•ule II•II.OIICtt, flerl-. ~nlatratlve Code, provide• that 

~roJn• whoa• aYD8tlfttlal laleteall .. r or will be affected by the 
c-.taaton•• ''"•••• •1...., .. , .. .. , ttl• a petition tor a 
1110.1' h .. rlnt • • • • Ia ita Motion to Di .. iaa, OPC asserts 
that FPC' • a\lbataatlal iatenata wn not affected by our PAA 
Order. · 

In ita Petitl•, I'IC aa•n• that it haa a aubatant ial 
intereat in tM ••nttnt to · the OCL contract, because the 
..eGdrtnt will p~ net aawlaga of oYe~ ••oo .tllion to FPC and 
ita cuata.era. OPC. tn ita llotlon to Dl..taa, arvuea that under 
either the orivinal OCL aoac..ot oc the p~opo-.d ... ndment, FPC 
would be reilllburaed by lta _._. foe all co.ta and would suffer 
no ham. t'hua, OIC a.ot..._ tbat riC'a aubatantial interests are 
not affected. OPC'a ~t apptara to equate •affecting one's 
subatantial intereata• eolel~ wi:tb •cauaing one econOilic harm. • 
OPC citea no authority foe tb1e l~tlng iatecpretatton, and we are 
unav•~• of any aueb autbocttr. 

.. find that the I'AA O~der affected FPC' a aubatantial 
intereata by denying fiC tbe .utbority to obtain early teraination 
of ita contract. Applloatt.. of OIC' a reaaonift9 vould have 
aubjectecl nc•a orittnal petltt. in tbia p&"OCaeclint to a .otion to 
diaaiaa at the outHt on ta.. tcow.da that nc had no aubatantial 
intereat in the outca.e. IIC oleacl~ baa a aubatantial interest in 
obtainiftC) Co taaion an~ to~·- a courH of action that it 
believe• vill proYlde MYinp to ltHlf and ita cuat011era. OPC' s 
Motion to Di-.!aa .. , be den~ baaed on thia findin9 alone. 

FPC aa .. rta in ita '-titlon ~. lt baa a aUbatantial interest 
in the ... ndllent to tile CICL ooatc*• a.ca- the -ndllent will 
aitivate the apoaun of ne and i&a aaat .. ra to potentially 
atrandable coat• in tile futuN. OIC• oitln9 AQr&so Chemical 
c,.,anv y. Oe•rt=n& pC 'Py&rrqpp&•l ·-te&&qn, •o' So. 2d 478 
(Fla. 2nd DCA 1111), aeguea tbat poteatial at~anded inveat~~t is 
not the type of trrtdiate iD:IUQ-'"'-fact ·neceaaary to confer 
atandin9. a.cau.. • baft alnady deteaained that FPC' a 
aubatantial int•~••t• w.n affected br our •AA Orde~, we ••• no 
need to consider tbia a~t. . 

·• . 
.-c ....... 



·lL·' •" ;, /~· 
•{l • '-(. -

"'' • 
ORDER 110. PSC-t1-G77t-IOI'•IIQ 
DOCKET 110. Hlli .. •SQ 
PAGE 3 

Neftrtta.l-, we DOte tbat the petitioner• in Mrico were 
third-party inter'W'eDOra, not partiea in the aC)ency' s original 
proposed agency .etlan pnclldiDf. Altbou9h lpriso aay arguably be 
interpreted to towern all petitioner• for an adainistrative 
heariftC), we bell ... it .auld be a dangeroua precedent to find that 
a party wiahint to pEOt .. t tbe denial of ita ovn petition lacked 
the atandint to do ao. In fact, Rule 28-106.205 of the recently 
adopted Unifom lulM of h'acedlan, authorized under Florida" s 1996 
~niatratiwe Pea~•~ Act, ~ifically .. -.pta ori9inal parties 
froa the nquic Jnt of 1 =-atnting a 8Ubatantial interest in the 
•tter. .. an _..n of aay ca• .. tendint Agric;g to original 
petitioner•. 

DIRFAD'' 'IC'en «gc ·acnn•idfr•&iAD 

In ita lloti• t:o Diet .. , OfC aquea that FPC' a protest is an 
. illproper ~ion fN Eea•aideratioe of tbe PM Order. OPC asserts 

tbat FPC ia not aatlal for a bearint to pro•• the allegations in 
ita Petition, but laateed ... -. to abow thia ce niaaion where we 
ernd in our declat.. C.C atatea that the diaputed iaauea of fact 
and policy p~· 1la JIIC'a fetltlan an direct challenges to our 
PAA Order, ..ouattDg to a .otion for reconaideration. OPC notes 
that Rule 25-22.HO, Florida ldld.ftlatr•tlwe COCS., prohibita us from 
reconsidering a propaae4 •••ncr action. 

FPC arvuea in ita -..,onae tbat it ia required under Section 
120.80(13) (b). Florida ltatut .. , to recite in ita Petition the 
iaauea froa our PIA Order wblcb ace in diapute. FPC atatea that 
doin9 ao cloea not traufom ita ,.tition into a 1110tion for 
reconaideration. section 120.10 (13) (b), Florida Statutes, 
proYidea: 

llotvithatandint ... 120.569 aftd 120. 5'7, a 
bearing on an objection to proposed action of 
the norlcla ... lie ler.lce cc iaaion _,only 
addreaa tbe taauea in dispute. Iaauea in the 
proposed ectton wbich are not in diapute are •••d atlpalatecl. 

•• do not find OPC'a ar.-ca o...-lling. We believe that 
Section 120.80(13) (b), Florida ltatutea, can be interpreted to 
effectively preclude a party fr. ackkeaaing at hearing any 
diaputed iaauea in tbe fAA oEdac tbat are not raised in that 
party'• petition on pcopaaed ... ncr action. .. alao note that Rule 
25-22.036 (2) and (1) Ca) 3., Florida Adlltniatrat.ive Code, requires 

;?;,. 
•»'· 

__ f.,. .. 
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that initial plewtap, iacludilll petitions on proposed agency 
action, contaiD a atatwsnt of all known disputed issues of 
aaterial fact. tbenfon, · OIC' • contention tiYt the statement of 
disputed iaauea of fact pcoytded in FPC's Petition somehow 
transfo~ FPC's '-tition into a .olton for reconsideration should 
be rejected. In eddltW, w belt ... that it ia clear frOIIl reading 
both FPC'• Petition aad Motion for lnfor.al Prehearing Schedule 
that nc -• a bearint, if neceanry, in this matter. 
AccordintlY, • •r OIC' • llotton to Diaaiss on this ground. 

c=ntyei• 

We find tbat it would be inappropriate to disaiss FPC's 
Petition when tbe f.cta all .... theain, viewed in the 1 iCJht most 
favorable to nc, ldl.,..ly atate a cause of action that is 
COCJilizable b)' tbia Can t .. ton under the provisions of Rule 25-
22.029, Florida '*tniatcatiwe Code, and Chapter 120, Florida 
Statutes. ftaenfon, • ._, OIC' • llotion to Diai••. 

Based on the fontJOtne, it ia 

ORDBI&D by the Florida tublic lenice Cc•t asion that the 
Office of Publi.c COUn•l'a llotion to Di.aiaa Florida Power 
Corporation's htitua on bafaaed AfencY Action is denied. It is 
further · 

ORDERED that tbia doclllet aball n.ain open pendint resolution 
of Florida Power corporation'• Jetition on Proposed Atency Action. 

By ORDEa of the ftoclcla Jablic Service CC a 1ssion, this ~ 
day of i»l.J, lll1· 

( S E A L 

liCK 
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The Florida tublic .. rwice Ccnalaaton ia required by Section 
120.569(1), Flo.:icla Stat~, to notify parties of any 
adainistratiwe ~ oc judto&al ze9l .. of C taaion orders that 
ia available undec lectlaa8 120.11 01: 120.61, Florida Statutes, as 
well •• the procediiNa aad tS. lildta that apply. This notice 
ahould not be COB8tcUed to -..a all ~ata for an .adainistrative 
hearill9 or :Judicial zwiew vUl ._ treated or nault in the relief 
SOU4)bt. ~ 

.,.. . 
Mediation MY be aa11.a.1e oa a caH-by-caae basis. If 

aediation ta CODCiuc:ted. it cloea not .affect a aubstantially 
intereated peraon•e ritlat t:o a .._l:iDf • 

. • ' 

Any party ..._~:aelr aff~ by thia order, which is 
prelillinary, procedl•ral • tattlmldiate in nature, My request: C 1) 
reconsideration vitbia 10 dare ,....._t to lule 25•22.0376, Florida 
Adlliniatratift ~. if , i•au•d ~ a •nhearinv Officer; (2) 
reconaideration vi~ 11 ~ ~t to lule 25·22.060, Florida 
Ad&iniatratift Code, lf i8 .. 1d _, tbe Ca ctaaion1 or (3) judicial 
reYiev by tbe FlOJ:lcla .....- COUJ:t, in tbe CAH Of an electric, 
pa or telephone utiUty, • • ftn& Diatrict Court of Appeal, in 
the caae of a waMJ: 01:. -~ter utility. A .otion for 
reCODaideration aball lie filed with the Director, Division of 
Recorda and 18port1ftl, iD tbe fo~ preacribed by Rule 25-22.060, 
Florida Ad&iniatratift COda. .Judicial r"lew of a preliainary, 
procedural or inte~Jdiate J:Ullnt 01: o~r ia aYailable if review 
of the final acti• will not p&Wide u adequate r~y. Such 
review .. , be requeeted f~ tbe 8PPJ:OPriate court, aa described 
above, purauant to lule 1.100, Florida Rulea of Appellate 
Procedure. 




