
OEIGINAL 
OLE COP~'BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Petition For Declaratory DOCKET NO. 9501 IO-EI 
Statement Regarding Eligibility 
For Standard Offer Contract And 
Payment Thereunder By Florida 
Power Corporation 

EMERGENCY MOTION FOR STAY OF EXTENDED CONTRACT PERFORMANCE 

DATES AND COLLECTION UNDER IRREVOCABLE LETTER OF CREDIT 


PENDING DETERMINATION OF THE APPEAL FROM FINAL ORDER BY THE 

SUPREME COURT OF FLORIDA 


Panda-Kathleen, L.P., moves for a stay having the effect of continuing the Commission's 

extension of contract performance obligations - the construction commencement date and the 

in-service dates that are contained in the Standard Offer Contract that is the subject matter of 

these proceedings as well as a stay of collection under the Irrevocable Letter of Credit issued by 

the Chase Manhattan Bank in favor of Florida Power Corporation (copy attached) to secure 

performance under the contract. Authority for this request is found in Rule 9.310, Florida Rules 

of Appellate Procedure and in §120.68, Fla. Stat. (1995). ' 

This case involves a declaratory decision of the Commission to the effect that an electric 

CK - power plant designed by Panda for Florida Power violates Commission's rules and the parties' 

,FA contract. In the final order, the Commission extended the construction commencement and in

_ service dates contained in the parties' contract, based on the fact that the proceedings before the 

- Commission had halted Panda's efiorts to secure equipment and financing. A copy of the final 

L - order is attached. The final order extends the original contract "milestone" dates for eighteen 

_ ,;f-_ months, to July I, 1997 for the commencement of construction, and to July I, 1998 for the facility 

L' 5 _ to be in service (R. 1668), in order to cover the period of time which elapsed between the date on 
r -

The Commission's response to Panda's motion for stay filed in theSuprePle Cour! , ' '" 
W;,:', --

directed Panda to file a motion for stay with the Commission. D(C~]I~·attached). ' 
01f~- . I ,~;fi DCo J Jl!L - ", 

. . 
~ "... , .l 



which Florida Power filed the administrative proceeding and the date on which the Commission’s 

final order became effective. 

N o  party should be penalized because of the time required to resolve this 
case . . . . We believe that a party should neither be helped nor harmed because of 
the time requirements of the regulatory process. (R. 1603). 

This determination was based on the testimony of a Florida Power witness that lending 

institutions would want the uncertainties of future dealings between the parties resolved before 

closing on any financing arrangements, thus delaying Panda ftom proceeding with project 

financing. (R. 1603, 1604). The final order was appealed to the Supreme Court, fully briefed and 

argued before that court on February 7, 1997. No decision has been issued by the court. 

The situation that faced the parties in the declaratory proceeding before this 

Commission - an inability to secure financing and equipment, and thereby meet performance 

deadlines in the contract while its efficacy was being reviewed - continues to exist during the 

Court’s review of the Commission’s final order. The July 1 milestone date for commencement of 

construction has arrived. 

The Commission’s extension of the construction commencement and in-service dates is 

now sought for the same reasons the Commission extended them in the h a 1  order, and for the 

same post-determination period of eighteen months ftom the date of a hal decision by the 

Supreme Court. This length of time is necessary to obtain permitting, financing and equipment in 

light of the protracted “suspension” of this project dating kom the &g of Florida Power’s 

declaratory proceeding with the Commission on January 25, 1995. 

Under the terms of an Irrevocable Letter of Credit issued by the Chase Manhattan Bank at 

the request of Panda in favor of Florida Power, written notification to the bank that Panda is in 

default of the construction commencement date-which without extension of the milestone 

deadline OCCUTS today--could result in payment to Florida Power of up to $749,000. A copy of 

the letter of credit is attached to this motion. 

The appeal of the Commission’s final order to the Supreme Court is but another step in 

the regulatory proceedings commenced by Florida Power Corporation. A failure to stay 

collection under the letter of credit would penalize Panda for exercising it appellate rights set 
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forth in the Commission’s final order and mandated by the constitution’ to have the Supreme 

Court review the final order of the Commission and would directly interfere with the jurisdiction 

of the Supreme Court by effectively rendering any decision of the Court moot. This Commission 

should exercise its authority under Rule 9.3 10, Florida Appellate Rules and 5120.68 of the Florida 

Statutes to stay collection under the letter of credit to prevent that result. 

The Supreme Court was requested to extend the milestone dates and stay collection under 

the letter of credit. Copies of these motions are attached. By order of June 30, 1997 the 

Emergency Motion for Stay of Extended Contract Performance Dates was denied without 

prejudice to seek relief in this Commission. 

Accordingly, it is respectfully requested that the Commission immediately W h e r  extend 

the milestone dates previously extended by the final order for a period of eighteen months kom 

the date the decision of the Supreme Court becomes final and staying collection under the 

Irrevocable Letter of Credit described above. 

Respectmy submitted, 

Arthur J. England, Jr., Esq. 
Florida Bar No. 022730 

Greenberg Traurig H o h  Lipoff 
Rosen 62 Quentel, P.A. 

1221 Brickell Avenue 
Miami, Florida 33 13 1 
Telephone: (305) 579-0605 

Counse1,for Panda-Kathleen, L. P. 

The Supreme Court shall review action of statewide agencies relating to rates or service of 
utilities providmg electric, gas, or telephone service. Art. V, 53(b)(2), Fla. Const. 
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CERTIFICATE OF SERVICE 

I hereby certlfy that a true and correct copy of the foregoing motion for stay was delivered 

by facsimile transmission on July 1, 1997 to: 

Richard Bell&, Esq. 
Associate General Counsel 
Florida Public Service Commission 
2450 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0892 

James A. McGee, Esq. 
Jeffery A. Froeschle, Esq. 
Office of the General Counsel 
Florida Power Corporation 
Post Office Box 14042 
St. Petersburg, Florida 33733-4042 

Sylvia H. Walbolt, Esq. 
Carlton, Fields, Ward, Emmanuel 

Smith & Cutler, P.A. 
One Progress Plaza 
Barnett Tower, Suite 2300 
200 Central Avenue 
St. Petersburg, Florida 33733 
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IRHEVOCI  8LE LETTER 0 F 
CREDXT NO. ?0636S+Z 

FLORID& POWER C o R P r n m o f i  
3261 34fH STREET SOUTH / B3L 
ST. PETERSBURO1 FL 3371: 

GENT E M € .  N ; 

*T THE REQUEST O F  P A M 4  ENERr3Y C O W f W T f l J N  AND FOR THE ACCOUNT 
OF PANDa-KATHLEEN. L .P.  s A DELAWARE LINI TED PMTNERSHIf ' .   CUSTOMER" I t 

4 4 0 1  SPRXNQ VALLLYI  SUITE I O O l r  UALLASI TEXAS f92441 THE CHASE 
PfANHhTt4N BhNKt N.A. 8 NEW YORK: NY 1C)oBl tTHE "ISSUING BANKq') HEREEY 
EZfh6115HES I T 5  X4REW)CABl.E U I T W  D P  CREDIT NU. PO63dB42r I N  FAVOR 135 
FLORIDA POWER CDRPORATIDN t"BEIJEFIC1 M Y ' '  ) I N  THE MAX IHUH AH(3UNT OF 
SEVEN HUNDRED FORTY-NINE THl3UANU AND NO/IOU D O L U R S  CS74~1b00.00) (THE 
"STATED MOUNT") . 
THIS LETTER O f  C R E D I T  IS ISSUED TR PROVIOE THE SECURITY GUARANTY 
KEWIRED UNDER THE T E R M  M THE STANDmU OFFER CONTRACT FOR THE 
PURCHASE OF F I R M  CAPACITY AND ENEWY FROPI A WUACIFYING F A C I L I T Y  LESS 
iHAN 75 MI4 OR A S L I D  UASTE FACIL ITY (ME "CONTRACT"> 9 SKWED BY 
BENEFICIARY ON NOVEtlBER 2'5s 1991 v B E W N  CUS7dkER AN0 BENEFICIARY. 

THIS LETTER OF C K m I T  WILL EXPIRE AT OUR COUNTERS ON MIIVEtW3ER I :  
1998. 

4CnlINST PRESENTATIUN OF THE DOCUPlENTS DETAILED HEREIN AND 
BENEFIC1 ARY'  9 DRAFT AT SIGHT I AND SUBJECT TO TTWE FOCLOUI NG 
LIMIT4TIONSs XSSUXNO BANK HEREBY AUTHORIZES BENEFIC1 ARY TO DRAW 
W A I N S T  THE LETTER O F  C R E P f i  UP TO THE STATED AHOUNT. DRAFTS RUST BE 
~ C C O H P A f f I E D  BY ONF OF THE FOLLMJINOr  

1. BE- ICfARY ' S  STATUlENl- 5 XWED BY AN AUTHURIZED OFFIE= 
UF BENEFICIACY STATINQ THAT: "CUSTUPlER IS I N  DEFAULT IN AN 
nMZUNT O F  C- ___________cI_I_ UNDER THE TEWS OF THE CONTRACT" f OR 

2 .  A STATEHENT SIeNED BY AN AuTHOR~ZR) ClFPICEH WF CUSTOflER STATING 
WAT: 'CUSTOUER HAS ELECEV TO SUQSftfUTE CASH F O R  THIS LEVER Q F  
CRED ST A N D  THAT CUSTOnER THEREBY AUTHOR1 ZES BENEFIC1 hRY TO DRAU ON 
n i r S  LETTER O F  C R m I T  13 EFFECT SUCH SUBSftTUTt0N." 

THE DRAFT DRAUN ON T H l S  LETTBR UF CREDIT MUSY BE PRESENTED T O  
I S R U f N G  DANK A T  THE CVUNTR2S OF THE ISSUING BANK'S COLLECTION DESK. 
IjlrlF NEU VORK FLAZh, NEW YORK I W 100'21 NUT LATER THAN THE EXFIRATCON 
DATE UF THIS LETTER O F  C R E D l T .  ANY DRhFT DRhUN ON THIS LETTER OF 
CTIEDZT MUST BEAR THE Cl-AUSE ''URPIUN UNDER W E  CH4SE WANHATTAN B A N K .  
N . A -  v NEU YORK LETTER Of CREDIT NU- M636942" AND I N 3 I U T E  tHE DATE 

X N T  INUGD ON FULLOUI NG P M X 5  
3 

L X  Io. IICV. y., Non-Uagailabh Copy 
brn,CO..j LIB"  tc:C.0 6 1 - 9 m ' L 6 9 1  9199 -6 Zr6 TIN1 *oLoNJ UUWd' *cKu 

.0.d '',.LHnV*L OY30N33"" -. L , P P  ..e- -'- 
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HERE O F .  

UE M E W Y  ENQAQE U I T H  WE E N E P f C I A R V  THhT A L L  ORClFfS CRAUN UNDER 
AND IN C O P ~ P L I ~ N C E  U ITH THE TERR5 OF THIS CREDIT WfLL BE DULY HUNOHED. 

THXS LET'ER OF CREDIT IS 
PIMC TIC€ FUR DOC W TARY 
INTERNATIONOL CHAIIBER OF 

SUBJECT lYl WE UNIFOW CUSTOHS AMB 

GUHHERCE PUBLICATION NO 6 460 
CREDITS ri9a3 REUISIDNI 
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I WARNING 

1 documenl and should not be relied on. 

Changes in uppeurance and in display O/fOOrmUfUS, tables. und text muy have occurred during Zransiatrort ofthis 
d m m e n l  inlo an electronrc meclrrrm. l'hrs H'ML document may nof be an uccurate version a j the  ojjcral 

For a more uccurufe verson of thls documcnl, cbck here lo dDwnload  he document in WordPerfecf format.. 

For an oficial paper copy, contucl the p h i d o  Public Service Commission at contact&sc.state. t7 us or call (904) 1 413- 6770. There may be a chargefor rhe COPY. 

BEFORE THE FLORIDA PUBLIC SERVICE 
I COMMISSION 

In Re: Standard offer contxact  ) DOCKET N O .  950110-E1 

capaclty and energy t r o m  a I ISSUED: May 20, 1996 

Panda-Kathleen, L . P .  and Florida 

f o r  the  purchase of f i r m  1 ORDER NO. PSC-96-0671-FOF-E1 

M 
quallfyrng faclllty between 1 

1 
) 

Power C o r p o x a t l o r t .  

The following Commissioners participated in the disposition of this matter: 

SUSAN F CLARK, Chairman 
J TERRYDEASON 
JOE GARCIA 
JULIAL JOI-LNSON 
DIANEK KIESLJNG 

c 
I 
I 

P FLNAL ORDER 
CLARIFYING STANDARD OFFER CONTRACT z q g :  

s j o g 2  
~ Q - 4  F BY THE COMMISSION 

CASE BACKGROUND 
On January 25, 1995, Florida Power Corporation (FPC) filed a petition with the Commission for 8 declaratory 
statement regarding certain aspects of its Standard Offer cogeneration contract with Panda-Kathleen, L.P. /Panda 
E n e w  Company (Panda). Panda mtcwened in the proceeding and filed its own petition for a declaratory statement 
on the issues raised by FPC. Panda raised an additional issue regarding postponeinent of significant inilcsrono dates 
ofthe standard offer contract pending resolutionofthe declaratory statement proceedings. Panda then filed a 
Petition for Formal Evidentiary Proceeding and Full Commission H&ng on the issues raised by the declaratory 
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statement petitions. We granted this k' -'ition in Order No. PSC-95-0998- FOF -.', issued August 16, 1995, and set 
the case for hearing, which was held L.. February 19, 1996. 

The parties filed post-hearing statements and briefs onMarch 29, 1996. Panda also filed 90 proposed findings of 
fact. We include our ruling on each proposed finding in Attachment A to Chis Order. Our decision on the issues 
addressed at the hearing is set forth below. 

DECISION 
The parties presented three main issues for our consideration: 1) Whether Panda's proposed 115 MW (megawatt) 
qualifying facility complies with Rule 25-17.0832, Florida Rrlninislrative Code and the standard offer contract with 
Florida Power Corporation; 2) Whether Rule 25-17.0832 (3)(e)(6), Florida Administrative Code and the standard 
offer contract require Florida Power Corporation to make firm capacity payments for the life of the avoided unit (20 
years) or the term of the standard offer contract (30 years); 3) Whether, and for how long, the Commission should 
grant Panda's request to extend the milestone dates in its standard offer contract. 

1) The size of the proposed facility 

FPC asserts that Rule 25-17.0832(3)(a), Florida Adhrinistrafive Code, and the Panda standard offer contract that 
expressly incorporates the rule, limit the availability of standard otfer contracts to "small cogeneration facilities 1 ~ s  
than 75 MW." FPC claim that the 75 MW limitation in the rule applies to the net capacity of the facility to be built. 
FPC disputes Panda's argument that the 75 MW limit applies to the contract's Committed Capacity, not to the 
ultimate size of the generating utut. FPC argues that Panda's position is contrary to the rule's plain language and prior 

. Commission decisions. 

Panda claims that its proposed 115 hfW plant is in compliance with the standard offer contract, as supported by the 
language of the contract and the parties' dons. Panda argues that compliance with Rule 25-17.0832(3)(a), FIorida 
Arbninisfrutive Code, i s  not relevant to our decision on this issue; but nevertheless, the proposed facility does comply I with the rule. 

Rule 25-17.0832, contains our rules governing standard offer contracts. The rule was specifically amended in 
October, 1990, to ensure that standard offer contracts were reserved for small qualifying facilities. Subsection (3)(a) 
states, in part, that: 

. , , each public utility shall submit for Commission approval a tariff or tariffs and a standard offer 
contract or contracts for the purchase of finn capacity and energy from small qualifying facilities less 
than 75 megawatts. , . (emphasis added) 

I 
I 
I 
I 

Subsection (3)(c) of the rule states: 

In lieu of a separately negotiated contract, a qualifying facility under 75 megawatts or a solid waste 
facility, as defined in Rule 25-17.091(1), F.A.C., may accept any utility's standard offer contract. 
Qualifying facilities which are 75 megawatts or greater may negotiate contracts for the purchase of 
capacity and energy pursuant to Subsection (2). (emphasis added) 

We determined in Docket No, 920556-EQ, In Re: Petition for Declaratory Statement Regarding Sale of Additional 
Capacity From a Qualifying Facility via a Standard Offer Contract, by Polk Power Partners, LP., LTD., Order No. 
PSC-92-0683-DS-EQ. that the 7 5  MW threshold described in Ruie 25-17.0832(3)(a) applies to the "total net 

standard offer contract. Net capacity is defined as generator output available for sale after subtracting internal load 
R capacity" of a qualifjhg facility, rather thanithe "committed capacity" sold by a qualifying faciliry pursuant to a 
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. .  and interconnection losses. Althougli -'IK declaratory statement in Polk Power 'rtners was limited to the specific 
facts and circumstances of that case, L...d decision is informative with respect tb Jur intent io Rule 25-17.0832, 
Ffori& Rdminisrruiive Code, to presewe standard offer contracts for small qualifying facilities Of  75 M w s  or less 

Citing climate conditions, performance degradations, and revised emission standards in Florida, Panda witness KiIlian 
asserted that a unit with a net capacity of I15 MW was needed to ensure Panda's compliance with the 74.9 MW firm 
capacity contract. Mr. Killian also argued that the Commission's rules refer to committed capacity rather than facility 
size. Mr Killian stated that the "standard offer contract does not limit the size of the facility." We believe this 
testimony conflicts with the straightfonvard language of Rule 25-17.0832. Florida Rdministrafive Code. If any 
ambiguity surrounding the intent of the rule to reserve standard offer contracts for small qualifying fncilities existed. 
that ambiguity was eliminated when we issued the declaratory statement in Polk Power Panners. While there is no 

offer that Panda and FPC executed expressly incorporates our rules in Appendix E. 

i 

I specific language in the standard offer contract that limits the size of the facility to 75 M W s  or less, the standard 

1 Panda witness Dietz also testified that Panda must build a 115 MW plant to hlfill its obligations under the 74.9 MW 
standard offer contract. Mr Deitz asserted that Panda was required to make 74.9 M W  of capacity available under all 
conditions and at all times. We disagree. The standard offer contract does not require that Panda supply 74.9 MW at I all times. The contract specifies an on-peak capacity factor of 90% and an overall capacity factor of 42%. FPC 
witness DoIan testified that Panda's standard offer contract could be served by a facility with a net rated capacity of 
75 MW. He mentioned other qualifying facilities that have capacity contracts with FPC, such as Tiger Bay, Orlando 1 Cogen. and Mission Energy, that consistently provide capacity at their net rated output. 

We believe it is reasonable to assume that, on occasion, Panda's proposed facility may generate slightly above 75 a MW. Generating units are typically manufactured in block sizes, and it may not even be feasible to install a 
generating fkility with a net capacity of exactly 74.9 M W ,  without occasionally exceeding 75 MW. Nevertheless, 
the ewdence shows that Panda could adequately serve its contract with a facility much smaller than 115 MW. The ' e v i d i  also shows that Panda itself did not believe it.neededadditional capacity to sewe its standard offer contract, 
because it offered to sell an additional 35 h4W of firm capacity from the facility to the City of Lakeland. 

Panda relies on an August 24, 1994, letter from the Director of the Commission's Division of Electric and Gas to 
Panda's former counsel, Mr. Barrctt Johnson, to support its position that it could build a 115 MW plant to sewe a 1 74.9MW standard offer. In his letter, Mr. Jenkins stated, in part, that: 

Based on the representations, I foresee no reason why this is any type of mnrract change that should 
come before the Commission for approval. 

That letter did not, however, address whether the size of Panda's proposed facility would comply with Rule 2 25-17.0832, Floridu Administrative Code, which is at issue here. 

In light ofthe evidence in the record, we find that.Panda does not need a 115 M W  facility to serve its standard offer 
contract. Even if Panda needed to build a larger facility, our rules do not allow it. Therefore. we hold that Panda's 

- 'proposed qualifying facility does not comply with Rule 25-17.0832, Floridu Rdministrafive Code. 

2) The terni of capacity payments 

FPC argues that Rule 25-17.0832 (3)(e)(6), Florida Admrnismative Code, and the Panda standard offer contract, 
limit the delivery of firm capacity under a standard offer contract to a maximum period that is equal to the life ofthe 
avoided unit The Panda standard offer contract defines that penod a5 20 years. Panda argues that it is entitled to 
firm capacity payments for the full term of the contract, as suppofied by the language ofthe contract and the parties' 
actions Panda asserts that, although it believes compliance with the rule is not relevant to this case, payments made 
according to the full contract term of 30 years would, nevertheless, be in compliance with Rule 25-17 0832 
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1 The srandard offer contract and Rule -,-17.0832(3)(e)(6), FIorida AdminisWo,.& Code, are not Consistent with 
respect to the term for firm capacity payments. The standard offer contract has a contract termination date ofMarch, 
2025, 30 years from the early in-service date originally requested by Panda. The Capacity Commitment section ofthe 
contract states: 

' 

The committed capacity shall be made available at the Point ofDelivery from the Contract In-Service 
Date through the remaining Term of this Agreement. 

4 Rule 25-17.0832(3)(e)(6), Florida Administrulivc Code, establishes the period of time during which firm capacity 
and energy can be delivered under a standard offer contract. The rule state, in pertinent part, that: 

At a maximum, firm capacity and energy shall be delivered €or a period of time equal to the anticipated 
plant life of the avoided unit. . . 

4 & we mentioned above, our rules governing cogeneration contracts are included in Appendix E to the standard 

a avoided unit is 20 years. 

a that the contract only requires FPC to purchase as-available energy starting in year 21. While we agree that Mr. 

a effect in the standard offer contract. 

Panda witness Shanker testified that FPC's avoided unit is essentially the first in a stream of avoided units, and, a therefore, the value of defmal methodology does not limit the term of capacity payments. Mr. Shanker assumes that 
subsequent avoided units will be the same type as FPCs original one, with simiIar costs. Although Mr. Shanka is 
technically correct according to the value of deferral methodology, his assumption would inappropriately tie FPC to 
a planning decision for a second avoided unit 20 years ahead of time. Rule 25-17.0832 (3)(e)(6), Florida 
Adminisrrarive Code, w a s  adopted to avoid just this situation. The rule clearly states that the economic plant life 
controls the term of capacity payments. If we were to determine that W C  must make firm capacity payments to 
Panda for 30 years in the m e r  suggested by Mr. Shanker. FPC's capadfy payments would exceed the avoided 
costs of the unit identified in the standard offer. This is clearly in violation ofboth the Public Utility Regulatory 
Policy Act (PURPA) and our rules for QFs, which were implemented to ensure that utilities pay no more than the 
avoided cost to purchase capacity and energy from qualifying facilities. 

Panda also alleges that discussions were held with FPC, and a verbal agreement was reached, to extend the term of 
firm capacity payments to 30 years. Panda and FPC disagree on the content of those discussions. Whether such an 
agreement was reached is. however, immaterial to the determination ofthe payment period. Rule 25-17.0832, 
Florrda Ahinisfrative Code, cannot be violated by extending the firm capacity payment tern. "Implied in every 
contract is the fact that it is to be interpreted and enforced in accordance with the law." de Slatopolsky v. Balmoral 
Condominium Association, 427 So.2d 781 Fla. 3d DCA) 1983. Since our rules have the force and effect of law (St 

Hulmes v. Division ofRetirement, Department of Administration, 418 So.2d 269 @la. 1 st DCA) 1982). my 
ambiguity in Panda's standard offer contract must be resolved in conformance with the rules that govern it. 
Therefore, we hold that FPC will only be responsible for firm capacity payments to Panda, and eligible for cost 
recovery of those payments, for 20 years, in compliance with Rule 25-17.0832, Florida Adminiswafive code. 

Principles of fairness deter us from requiring FPC to make 3 0  years of capacity payments under the contract, while 
allowing only 20 years of cost recovery under the rule. It would be equally unfair to require FPC to make only 20 
Years Of capacity payments, but commit Panda to compliance with its contractual performance requirements for 3@ 
Years. Therefore, FPC shall only be required to make capacity payments for 20 years, in accordance with our rules 

offer. Appendix C, Schedule 2 to the standard offer contains the operating and economic parameters pertaining to 
FPC'S avoided unit, a 1997 combustion turbine. This schedule clearly shows that the economic plant life of FPC's 

Since the contract term is 30 years, but the economic life of the avoided unit is 20 years, FPC witness Dolan testified 

Dolan's assumption is logical, we need to point out that his assertion is not supported by specific h g u a g e  to that 
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1 and panda will only be responsible for 'i~pplying firm capacity for 20 years. Th- '?tal capacity payment stream must 
have a net present value of approximi.-iy $7 1 million in 1996. This net present .slue equals that ofthe payment 
stream contained in Appendix C, Schedule 3 of the standard offer contract. This approach is the best way to resolve I the inconsistency between the contract language and the rule. 

I Milestone Dates 

FPC argues that the milestone dates in the standard offer contract should not be extended. FPC asserts that Panda 1 failed to cany its burden of proof that FPC was the sole reason Panda failed to meet its milestones. FPC argues that 
it has already presented unconfroverted testimony that Panda's failure to obtain financing and thereby meet its 
milestones was a direct result of Panda's own actions. Panda argues that the milestone dates should be enended 
becausc FPC's actions in initiating this proceeding effectively precluded Panda from further development of its 
project. 

fl FPC initiated this proceeding to resolve disagreement over hndamental aspects of its standard offer contract with 

a this case, FPC witness Momson testified that uncensinty among lending institutions contributed to delays in 

Panda; the term of firm capacity payments and the unit size of the qualifying facility. FPC filed its petition on January 
25, 1995, nearly fifteen months ago. While it is true that Panda has contributed to the delay in resolving the issues in 

acquiring financing for Panda's project. Potential financiers questioned whether FPC would be required to purchase 
capacity in excess of 74.9 Mvv, and whether FPC would have to make firm capacity payments for more than 20 
years. Mr. Morrison admitted that lenders would want the uncertainty in this docket resolved prior to closing on any 
financing arrangements. Thus, Panda had to delay proceeding with project financing pending our decision in this 

Panda's standard offer contract shall, therefore, be extended. 
I a docket. No party should be penalized because of the time required to resolve this case. The milestone dates in 

la Panda argues that it needs 36 months to finance, order equipment, and build the facility. FPC states that milestone 
dates should be extended by no more than one year, since FPC filed its declaratory statement petition h this docket 
approximately one year prior to the start date for facility construction. 

Panda witness Killian testified that Panda would need a total of at least 18 months to gain financing and order 
equipment, and an additional 18 months to construct the unit. Mr. Killian admitted under cross-examination, 
however, that Panda's time tine was not "set in stone", and could be shortened. FPC witness Morrison disagreed with 
Mr. Killian's time line to arrange financing for the project. Mr. Momson stared that Panda should be able to acquire 
financing "anywhere t7om 90 to 120 days, with 180 days at the outside." 

We believe that a party should neither be helped nor harmed because of the time requirements of the regulatory 
process. We hold, therefore, that it is appropriate to extend the contractual milestone dates by a period equal to the 
time necessary for deciding the matters in this docket. An extension of 18 months represents the approximate 
amount of time that has transpired from the filing date of FPC's petition for a declaratory statement until the effectiv 
date of our order in this docket. Thus, we will extend the milestone dates for Panda's standard offer contract to 
knuary 1, 1997. for construction commencement, and July 1. 1998. for the in-service date. 

Capacity and Energy Paynients 

As previously discussed, Panda should receive a 20-year capacity payment stream. That payment must have a net 
Present value of approximately $71 million in 1996. This net present value equals that of the payment stream 
contained in Appendix C, Schedule 3 of the standard offer contract. Since aU energy payments must be made 
according to Rule 25-i7.0832(4), Florida Adminisfrartve Code, we direct FPC to file a new capacity payment 
stream for administrative approval within 30 days of the date this Order is issued. 

Based on the foregoing, it is, therefore, 
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1 ORDERED by the Florida Public Serb .,e Commission that Panda Energy Compny's proposed qualifying facility 

I ~&,jnispatlve Code. It is further 

I standard offer contract for the life of the avoided unit, which is 20 years. It is fbrther 

a "Appendix C" to the standard offer contract between Florida Power Corporation and Panda Energy Company. It is 

a 0m-D that the milestone dates contained in the standard offer contract shall be extended for a period of 18 

8 OWERED that Florida Power Corporation must file a new capacity payment schedule for administrative approval 

must have a net generating capacity Of  75 MWs or less in order to comply with Rule 25-17.0832(3)(a), Florida 

ORDERED that Florida Power Corporation must make firm capacity payments to Panda Energy Company under the 

ORDERED that the payment stream must have a net present value equal to the capacity payment stream set forth in 

further 

months. It is further 

within 30 days of the issuance of this Order. It is hrther 

ORDERED that specific rulings on Panda's proposed findings o f  fact are included at Attachment A to this Order and 
incorporated herein. It is further 

ORDERED that this docket shall be closed 

By ORDER of the Florida Public Service Commission, this 20th day of May, 1996. 

I s l  Bknca S. Bay0 
BLANCA S. BAYO, Director 

Division of Records and Reporting I 
This is u facsimile copy. A signed copy of the order may be obtained by calling J-904-413-6770. I 

b ( S E A L )  

a NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 
The Florida Public Service Commission is required by Section 120.59(4), Florida Srufules, to notify parties of any 

f.'lorida Stufutes, as well as the procedures and time limits that apply. This notice should not be construed to mean 
requests for an administrative hearing or judicial review will be granted or result in the relief sought. 

h~ p a w  adversely affected by the Commission's final action in this matter may request: 1) reconsideration Of the 
decision by filing a motion for reconsideration with the Director, Division of Recorda and Reporting, 2540 Shumar 
oak Boulevard, Tallahassee. Florida 32399-0850, within fifteen (1 5 )  days of the issuance of this order in the form 
prescribed by Rule 25-22.060, Florida Aohinisfrafive Code; or 2) judicial review by the Florida Supreme Court in 

m administrative hearing orjudicial review ofCommission orders that is available under Sections 120.57 of 120.68, 

II 
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the case of an electric. gas or telephor- utility or the First District Court of Ap- -11 in the case of a water and/or I wstewater utility by filing a notice OL -$peal with the Director, Division of Rec41.ds and Reporting and filing a copy 
ofthe notice of appeal and the filing fee with the appropriate court This filing must be completed w i t h  thirty (30) 
days after the issuance of this order, pursuant to Rule 9.1 IO, Florida Rules of Appellate Procedure. The notice of 
appeal must be in the form specified in Rule 9.900 (a), Florida Rules of Appellate Procedure. 

ATTACHMENT A 

PROPOSED FINDINGS OF FACT - PANDA-KATHLEEN. L.P. 

pursuant to Rule 25-22.056(2), Florida Adminrsrrative Code, Proposed Findings of Fact shall be succinct, shd[ 

Company's Proposed Findings of Fact and d e  on them as follows. 

I .  In early 1991, Florida Power sought to purchase power from cogenerators by utilizing the standard offer 
methodology established by the Commission. To that end, Florida Power submitted for Commission approval a 
standard offer contract form. (Ex. 5). 

4 clearly cite to the record, and shall not contain mixed questions of law and fact. We have reviewed Panda Energy 

2. A standard offer contract sets, in advance, the rates and terms for which the utility will purchase electricity from a 
QF. Undw the Commission's Rule, that rate must represent the "full avoided cost"; in other words, the utility must 
offer to pay a rate equivalent to the full amount of money saved by the utility by not having to build its own new 
generating facility. Rule 25- 17-0832(3). 

RULING Reject as an argument rather than a finding of fact: The statement is an incorrect argument of full avoidec 

3. In addition to the use of standard offer contracts, the Commission's regulations authorize utilities to directly enter d into negotiations with Qfs for the purchase of power. Rule 25-17.0832(2). Those regulations require the utility to 
I engage in negotiations with Qfs, and to do so in good faith. Id. . .  

@ RULING: Accept 

4. Under the "negotiated contract" rule, the rate paid to the QF can be no more than the full avoided cost, but may 
be less. Any contract resutting tiom such negotiations must be reviewed and approved by the Commission. Id. 

RULIN<;: PLccept with the clarification that we review and approve negotiated contracts solely for cost recovery 
purposes. 

5 .  When approving a standard offer contract or a negotiated contract with a QF. the Commission approves the 
contract as being in compliance with the Public Utilities Regulatory Practices Act ("PURPA"), as implemented by t 
commission's Rules. The Commission approves such contracts as to the calculation of the avoided cost  rate, and tl 
necessity of avoiding the designated avoided unit. (T. 79, C.l-25 (Dolan). 

R W G :  Accept the first sentence ofthe proposed finding. Reject the second sentence as unclear and unsuppom 
by the record citation. 
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1' 6 .  The only substantive difference bel. .en standard offer contracts and negotk-d contracts i s  that the f0-r are 
approved by the Cotnmission prior to execution and the latter are approved by the Commission after execution. 

I RULING: Reject as an argument rather than a finding of fact and because there is no transcript or exhibit cite for 
this statement, as required by Rule 25- 22.056(2), Florida Adninistrafive Code. 

7. The 1991 standard offer contract in this case i s  substantially similar to the negotiated contracts that Florida Power 8 executed with numerous Qfs in 1991. (T. 82, L. 12-19 (Doran)); (T. 229,L. 5 - T. 230, L. 11) O(i1lian); (EX. 23). 
When entering into negotiated contracts in 1991 with a series of Qfs, Florida Power required the Qfs to use a 
standard form of contract. (T. 76, L. 19-23 (Dolan)). Florida Power based its standard offer contract form on the 3 negotiated contract form it had been using. (T. 81, L. 19 - 82, L. 7 (Dolan)); (Ex. 23, RK-4); (T. 230, L. 6-1 1 
(Killian)). 

3 RULING: Reject the first sentence of the proposed finding as unsupported by the greater weight of the evidence 
and unsupported by the record citation. Reject the second and third sentences as irrelevant to decide the factual 
matters at issue in this case. Issues in this case pertain to the standard offer contract, not the negotiated contract. 

I 

8. The standard offer contract form for which Florida Power sought approval from the Commission contained a several blanks which could be completed by prospective QFk, including the two contract terns which are the subject 
of this dispute: 1) the amount of power that the QF would be obligated to provide to the utility as "Committed 
Capacity," and 2) the duration of the QFs obligation to provide power (and Florida Power's obligation to make 
payments) under the contract. See Ex. 30 at 

RULING: Reject as unsupported by the evidence. The second contract term referred to above does not relate to 
FPC's obligation to make payments but, rather, the termination date.of the contract. 

4.1, 7.1 

9. In August 1991, the Commission reviewed and approved Florida Power% form of standard offer contract and rate 
tariff (as well as standard offer contracts submitted by other electric utilities). (Ex. 7). In rendering its approval of 
that form, the Commission specifically held that a "regulatory out" clause should not be included in the standard offe 
contract submitted by Florida Power. SeeEx. 7 at pp. 70-71. This clause, which had previously been authorizad by 
the Comnussion in the negotiated QFutility contracts, would have allowed the Commission to alter the t e r n  of the 
contract or the rates that the utility would have to pay based upon changed circumstances. 

KULWNC;: Accept the first and second sentences ofthe proposed &ding. Reject the third sentence because there is 
no transcript or exhibit cite for this statement, as required by Rule 25-22.056(2), FJorida A&inis&urive code. 

10. Following the Cormnission's approval ofthe standard offer contract form, Florida Power sent copies of the 
standard offer contract to interested QPs, and declared a two-week "open season" for any QF to execute and return 
the contract. (Ex. 7 at p. 1). By the close ofthat period, Florida Power had received ten executed standard offer 
contracts, including one from Panda. (Ex. 8).  

RULINC;: Accept. clr 
11. After receiving multiple standard offer contracts, Florida Power distributed a questionnaire to each interested 
QF, requesting information regarding the proposed facility that the QF would construct. Panda's response to that 
questionnaire included a proposed tentative plant design that would generate in excess of 75 megawatts of net 
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generating capacity, (T. 106, L. 5-9 (p-Ian)); (T. 283, I.. 11-19 (Killian)) 

RULING: Accept the first sentence ofthe proposed finding. Accept the second sentence with the clarification that 1 the plant configuration originally proposed by Panda would "occasionally produce over 75" MW of net capacity (T~, 
106. line 7). 

I 12. Under the CoMnissioil's regulations, a standard offer contract signed and submitted by a qualifjmg facility must 
be accepted by Florida Power unless Florida power affirmatively seeks permission of the Commission to reject the 1 contract. Rule 25-17-0832(3)@). , 'RULING: Accept 

1 kilowatts (equal to 74.9 megawatts), Ex. 30 at 17.  I, and a contract term of 30 yean. Ex. 30 at 1 4.1. 

RULING. Accept with the clarification that Panda did not fill in a blank containing a contract terni of 30 years; I rather, Panda filled in a blank which contained the termination date of the contract. The date which Panda provided 
was 30 years after the early in-service date originally agreed to by Panda and F'PC. 

13. In executing the standard offer contract, Panda filled in the blanks with a "Committed Capacity" of 74,900 

14. The contract with Panda provides that "the term of this agreement shall begin on the Execution Date and shall 

in accordance with the provisions of this agreement." Ex. 30 at 
I expire at 24:OO hours on the last day ofMarch 2025. unless extended pursuant to section 4.2 4 hereof or terminated 

4.1 

a RULING: Accept 

15. Pursuant to the contract withPanda,"the Committed Capacity shall be made available at the point of delivery 
&om the Contract in-Service Date through the remaining term of the agreement". Ex. 30 at 7.1.; ('T. 171, L. 9-14 

I 
RULING: Acceot with the clarification tha! this transcript cite does not contah this statement a$ originating from 
FPC Witness Dolan. He simply agreed that this statement is contained in the contract U 
16 The Panda contract provides that Florida Power "agrees to purchase, accept and pay for the Committed Capacit! 
made available at the pomt of delivery in accordance with the terms and conditions of this Agreement Ex 30 at fl 
6.1. 

RULING: Accept 

17. The Panda contract provides that Florida Power, throughout the life of the contract, has the right to require 
Panda to demonstrate at any time that it is, in fact, providing 74.9 MW "or more" at the delivery poht defined 

I 
a therein. Ex. 30,177 4, 1.8. 

RULING: Reject as inisleading and unsupported by the weight of the evidence. The cited exhibit states that 
demonstration of the facility's commercial in- service status shall be required "not more than once in any 12 month 
period", and such demonstration "avoids, if practical, previously notified periods of planned outages ..." 
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I 1s. The Panda contract provides for ,ment to Panda under two separate meL .. .,nisms. First, Panda is paid a 
"clpa&y payment" for the amount of "Committed Capacity" that Panda offered to provide, in this case 74.9 m, 
E ~ ,  30 at 77 S.2-8.5. Committed Capacity is defined in the wntract as the amount of electricity that Panda is 4 obligated to provide to Florida Power's transmission grid at all times, under all environmental conditions. Id. 

a RULING: Accept the first sentence of the proposed finding. Accept the second sentence with the clarification that 
Panda not only "offered", but committed by contract to provide 74.9 MW. Rejffit the third sentence as unsupported 
by the greater weight of the evidence. The contract does not require Panda to provide committed capacity "at all # times, under all environmental conditions". Rather, the contract specifies an on-peak capacity factor of 90% and an 
overall capacity factor of 42% (Exhibit 30, Appendix C. Schcdule 2). 

R 

19. In addition to capacity payments, Panda is to be paid for all of the actual electrical energy that the Panda plant 
provides to Florida Power, under certain alternate rate schemes. Ex. 30 at 9.1-9.2. No capacity payment is ta be a made for energy in excess of74.9 megawatts.See Ex. 30 at ljq 8.2-8.5. 

RULING: Reject as unclear. It is not clear what is meant by "certain alternate rate schemes." 

20. The co r rd t ed  power supply that would have been provided by the ten executed contracts received by Florida 31 Power at the close of the open season was well in excess of the amount that Florida Power was seeking. (T. 92, L. 
14-18 @elan)). AS a result, Florida Power began a process of choosing which standard offer wntract (or contracts; .~ a it wanted to utilize. 

I RULING: Accept 

21. Florida Power prepared a report rating the standard offer contracts it received, and filed that report with the 
Co&ssion. (Ex. 8 )  The report specifically described the Panda contract proposal as having a thirty year term, an( F a Committed Capacity of 74.9 h4W. (Ex. 8 at pp. 1, 2, 15, 19) 

b RULING:Accept 

22. Flonda Power ranked Panda's contract submission as the best in terms of feasibility and benefit to ratepayers 11 
Based on that report. Flonda Power petitioned the Commission for permission to reject all of the standard offer 
contracts it had received except the one received from Panda Id. 

RULING: Accept Ir 
23. D u n ~  the open season, several standard offer proposals were submitted to Florida Power by Qfs which also 
contained Contract rems of thirty years and/or facilities With net generating capacities larger than 74.9 megawatts. 
@x 8 at pp. 13, 15); (f. jSX, L~ 1-14 (Dietz)); (T. 98-99 (Dolan)). For example, Sparrow submitted a proposal u 
85 megawatts of net generating capacity, and Noah and Destec submitted proposals for a thirty year term. Id.. 
Florida Power did not reject any of the QF proposals on that basis, nor did it suggest to the Commission that any 1 

those proposals would violate the Commission's Rules. (T. 98, L. 23 - 99, L. 4 polan) )  

RULING: Accept the first sentence of the proposed finding. Reject the second sentence because the transcript cii 
do not SUPDOR this statement. Reiect the third sentence as irrelevant to deckle the factual matters at issue in this .. 

b case- 
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24. In the 1991 standard offer open season, Florida Power received a contract from Sparrow in which Spamow had 
selected a committed capacity of 75 megawatts (T- 95, L. 5-14 (Dolan)). In order to comply with the standard offer 

Based on the position that Florida Power has now taken, Sparrow would have to fulfil that committed capacity 
Power altered the committed capacity of the Sparrow contract to 74.999 megawatts. (Ex. 8 at pp. 1, 3) 

a obligation using a facility smaller than 75 megawatts. 

RULING: Reject because this statement is unsupported by the greater weight of the evidence 

25.  In due course the Commission approved Florida Power's petition to reject all standard offer contracts, except 
Panda's, over the objection of one of the competing bidders. (Ex. 10). In that same order, the Commission formally 
approved Panda's contract with Florida Power, including the terms calling for a 74.9 MW Committed Capacity and a 
30 year contract term. Id. Thus, the Pandfllorida Power contract was approved by the Commission twice -- once 
when the form was approved, and a second time when the Commission allowed Florida Power to select the contract 
completed by Panda over the competing contracts. 

RaINNC;: Reject as misleading and unsupported by the weight of the evidence. We approved a blank contract form 
one time. We approved Panda's standard offer contract with FPC only one time. 

26. In approving the Panda contract, the Commission held that "Florida Power Corporation acted in the best 
interests of the ratepayers to select the contract which after a comparative evaluation was deemed by FPC to be the 
best available." (Ex. 10 at p. 3) 

a RULING; Accept 

~ 

27. Florida Power had signed the Panda contract prior to submitting it to the Commission. (T. 105, L. 3 Dolan)). 
After the Commission approved Panda's contract, it therefore became a binding agreement between the parties. 

RULING. Accept the first sentence of the proposed finding. Reject the second sentence as a Conclusion of Law F rather than a Finding of Fact. 

28. In 1993, the parties agreed to extend the milestone dates in their contract to require Panda to begin constructioi 
ofits plant by January 1, 1996, and begin operation ofthe plant by January 1, 1997. (Ex. 11). 

RULING: Accept. 

29. Panda had to design a plant with a net generating capacity in excess of 74.9 megawatts to insure that it would b 
able to meet its 74.9 megawatt committed capacity obligation under all conditions. (T. 304, L. 23 - 306, L. 17 
(Wetz)) 

RULIXG Reject as an argument rather than a finding of fact. 

30. Prior to the summer of 1994, Florida Power never objected to the building of a facility that could generate in 

w m e r  of 1994, FloridaPower objected to the construction by Panda ofany plant larger than 74.9 megawatts. (T 
=Cess of74.9 megawatts. (T. 392, L. 13-22 (Lindloff)); (T. 294, L. 8 - 295, L. 5 (Brhson)). However. in the 
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:35, L. 20 - 236, L. 19 (!Lillian)). Flor'da Power then began insisting that Pan& -eek the approval ofthe 
:ommission on the size issue. Id. 

guLING: Reject as an argument and irrelevant to decide the factual matters at issue in this case. 

3 1 .  In response to Florida Power's objection, Panda met with Commission stafFin August of 1994, and received a 
:onfirmation letter from Joseph Jenkins, the director of the Commission's Division of Gas and Electric, stating that 
panda's proposed facility did not violate the contract or require approval of the Commission. (T 243, L. 6 - 244, L. 
5 (Wlian)). This opinion did not dissuade Florida Power from continuing its dispute, and in January of 1995, Florida 
power filed its from Petition (without advance notice to Panda) in this case seeking a declaration the Commission on 
this issue 

RULING; Rqect as irrelevant to decide the factual matters at issue in this case and as unsupported by the greater 
weight of the evidence 

32. In order to meet a 74 9 megawatt committed capacity at all times under all conditions, it is necessary to construct 
a plant with a maximum capacity above 74.9 megawatts. (T. 304, L. 23 - 306, L 17 (Dietz)). , 

RULING: Reject as unclear. It is unclear whether the reference to "maxLnurn" capacity is the net capacity of the 
facility or the. gross rating of the generator. 

33. It is necessary to build additional capacity to account for performance degradations caused by climate, aging of 
the plant, and other factors. Id 

RULING. Reject as unclear and as unsupported by the weight of the evidence 

34. Brian Dietz, Panda's chief engineer, was personally responsible For Panda's engineering decisions in planning the 
Panda-Kathleen plant, and it was his professional opinion that led Panda to select a plant design that could meet its 
74.3 megawatt committed capacity obligations under all conditions. Id.. 

RULING Reject as irrelevant to decide the factual matters at issue in this case. It is not relevant whose professional 
opinion Panda relied on. 

35 In considenng the design of the plant, Mr.. Dietz determined that a plant with a minimum design capacity Of  100 
megawatts (at IS0 conditions) was necessary to meet Panda's committed capacity obligations under all conditions 
(T 3 12, L 10.17 (Dietz)) 

RULING. Reject as opinion and as unsupported by the weight of the evldence. 

36 Mr.. Dietz's conclusion comesponds to Florida Power's own recommendations. On September 29. 1992, Alan 
Honey of Florida Power recommended to Darol Lindloff of Panda that Panda utilize an equipment configuration 
using two LM 6000 turbines, which result in a design capacity of 95 to 100 megawatts at I S 0  conditions. (T. 392. L. 
7-21 (Lindlotr)). Ultunarely, Panda deronnined that this LM 6000 turbine confayration would not meet Florida 1 ermssions . .  requirements (T. 318, L. 15-16 (Dietz)). 

RULING. Reject as irrelevant to decide the factual matters at issue in this case I 
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37. The plant design ultimately choscn by Panda used the smallest available turbine equipment which would assure I generation of'the Committed Capacity under all conditions, and also meet Florida's emissions requirements. (T. 3 19, 
t 14 - 320, L 4 (Dietz)). 

I RULING: Reject as unsupported by the weight ofthe evidence. 

I 

38. Florida Power did not put forth any credible evidence that a plant with a maximum capacity of 74.9 megawatts 
would be feasible under the Contract. NO expert or witness for Florida Power told this Commission what generators 
p a &  could select to build this facility that would put out 74.9 megawatts at all times under all conditions and meet i Florida's emissions requirements, other than what Mr.. Dietz selected. 

RULING. Reject as irrelevant to decide the factual matters at issue in this case, as an argument rather than a finding i offact, and because there is no transcript or exhibit cite for this statement, as required by Rule 25-22.056(2), Florida 
Administrative Code. 

39. InFlorida Power's other active cogeneration contracts (Ex. 2), many of the cogenerators serving FlondaPower 
also designed their plants with maximum net generating capacities higher than their committed capacities. See (T. 73, @ L. 4- 1 I @olan)(Auburndale provides 13 1 megawatts of committed capacity %om a 150 megawatt plant)); (T. 69, 
L. 15 - 72, L. 7 (Dolan)(Orange Cogen supplies 97 megawatts of Committed capacity from a 104 to 106 megawatt 1 plant). 

RULmG: Accept. 
i 

40. Florida Power currently buys power from other cogenerators who produce in excess of their committed capacity 
For example, at times Florida Power buys up to 200 percent of the committed capacity generated by U.S 
Agricultural. (T. 64, L. 1 - 66, L. 25 polan)). U.S. Agricultural entered into the same standard off' contract form 
as Panda. (f. 65, L. 18-25 (Dolan). 

RULING: Reject as misleading and as irrelevant to decide the factual matters at issue in this case. U.S. Agricultural 
signed a 5.1 h4W standard offer contract withEPC. FPC Witness Dolan testified that U.S. Agricultural would have 
subscribed for 10 MW if that amount had been available to subscribe to under FPC's standard offer contract. 

I 

1 

I 
41. Panda's design of its proposed plant was constrained by Florida's emissions requirements. It was the 
uncontradicted testimony of Brian Dietz that Florida's emission regulations were changed in 1992, and those change 
severely limited the emissions that could be generated by Panda's plant. (T. 312. L. 21 - 313, L. 5 (Dietz)). ' RULING Reject the first proposed finding as unclear and as irrelevant to decide the factual matters ar issue in this 
case. It is not indicated in what way Panda's proposed plant design was "constrained". Reject the second statement 
as an argument rather than a finding of fact. 

42. As the result of those changes, Panda was limited in its options in selecting equipment, because only a small 
number of the generating equipment units available in the market could meet Florida's emission's requirements. (T. 
317, L. 1 - T. 319, L 8 (Dietr)). F RULING: Reject as irrelevant to decide the factual matters at issue in this case. 
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I 43, Since Florida Power required Par. ..* to have a backup source offuel for its +nt, Panda was forced to design its 
plant with oil as an auxiliary fuel. (T. 3 13, L. 7 - 3 14, I,. 19 (Dietz)). The potential use of oil as a fuel eliminated I Panda's ability to use certain kinds of cmissions-limiting equipment. Id. 

RULING Reject as irrelevant to decide the factual matters at issue in this case 

44. The plant configuration that Panda had originally submitted to Florida Power would not meet Florida's emissions 
requirements. (T. T. 3 1 8 ,  L. 6-13 @ietz)). 

RULING: Reject as unclear and as irrelevant to decide the Factual matters at issue in this case. It is not indicated the 
time frame during which Panda's plant configuration would not meet emission requirements. i 

i 

45. Based on its considerations of degradation of performance and emissions, Panda ultimately determined that only 

capacity 11 5 megawatts) and the GE Frame 7 (maximum capacity 118 megawatts). (T. 3 18. L.25 - 3 19, L. 8 (Dietz) 
Of these two, only ABB would guarantee a delivery time, and Panda ultimtefy chose the ABSI 1N1. Id. 

R ~ G .  Reject as irrelevant to decide the factual matters at issue in this case. 

1 two kinds of turbine equipment would meet the requirements of the Project -- the ABBl IN1 turbine (maximum 

46 The contract between the parties contains no express limitation on the net generation size of the plant to be 
constructed by Panda. Rather, the contract specifically limits only the amount of Committed Capacity that Florida 
Power is obligated to purchase from Panda to 74.9 megawatts. Ex. 30 at 7 7.1. 

RULING-: Reject as unsupported by the greater weight of the evidence Appendix E to the standard offer contract 
contains Rule 25- 17 0832, Florida Admrnistralive Code. which limits the net output of facilities accepting the 
standard offer contract 
I 

47. The contract expressly h u t s  the amount of Committed Capacity that may be contracted for, by providing that 
"[tlhe availability of this Agreement is subject to... the Facility having a Committed Capacity which is less than 
75,000 KW." Ex 30 at 2.1.2. 

a RULING: Accept 
I 

48. Florida Power has stated that the 75 megawatt size cap that it seeks to impose pertains to Ret capacity of a plan 
under "normal conditions". (T. 159, L. 11- 15 (Dolan)). However, in its 1992 Petition to approve the Panda 
contract, Florida Power used the word "size" to refer to the committed capacity of the project, not the capacity of 
the plant to be constructed. (T .  94, L. 6-9 (DoJan); (Ex. 10 af pp. 1, 15). In that Petition. .. Florida Power repeatedly 
described the Panda project as 74.9 megawatts in size. Id. 

RULING: Reiect an ararnent rather than a finding of fact and as irrelevant to decide the hctual matters at issue it 
this case. 

49. The actions of both parties, after the wntract was entered into, support Panda on the fact that the contract doe 
not limit the net generation size of Panda's facility. Both parties proceeded on the understanding that Panda was nc t limited to R 75 megawatt plant. 
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RULING: Reject as irrelevant to dec;,le the factual matters at issue in this caw -nd because there i s  no transcript or 1 exlibit cite for this statement, as reqL -d by Rule 25-22.056(2), Florida Admi,..J.irutive Code. 

50. Florida Power was advised on several occasions, beginning in 1992, that Panda was considering buiiding a plant 
with a maximum capacity of 110 megawatts to 115 megawatts. (T. 294, L.22 (Brinson); (T. 390, L. 22 - 391, L. 2; I (Lindlofl)). Florida Power did not object to Panda's plans, and indeed encouraged Panda to build a plant larger than 
74.9 megawatts. (T. 392, L. 13-21 (Lindloff)). In fact, Florida Power's representative recommended to Panda that 
Panda construct a plant with an approximate maximurn output of 95 to 100 megawatts. Id. 

RULING. Reject the first sentence of the proposed finding as irrelevant to decide the factual matters at issue in this 
case. Reject the second sentence as unsupported by the greater weight of the evidence. The record indicates that 

Statement from us regarding the proposed facility's sue. Reject the third sentence as an argument rather than a 
I FpC first informed Panda of the Polk Poww Partners decision, then suggested that Panda seek a declaratory 

finding of fact 

51. Florida Power was aware that Panda's initial proposal, which would utilize 3 Lh42500 turbines, would have put 

was not ultimately adopted by Panda because it could not meet the 74.9 megawatt Committed Capacity under all 
I .  out in excess of 75 megawatts (T. 106, L. 5-9 @elan)): (T. 226, L. 8-10). That preliminary configuration proposal 

a conditions, nor could it meet Florida emissions requirements. (Z 318, L. 6-13 (Dietz)). 

1 the evidence. The above-referenced transcript cite states that three LM2500 turbines would occasionally produce 
RULING: Reject as irrelevant to decide the factual matters at issue in this case and BS unsupported by the weight of 

more than 75 MW. 

52. Neither Florida Power nor the ratepayers would be damaged by Panda's proposed design. Panda has not argued 
that Florida Power would have to pay anything more than as-available prices for any output above 74.9 MW, and a '  Flonda Power would be able to curtail Panda from producing more than 74.9 megawatts in low-load conditions. (T. 
155, L. 16-24 (Dolan)). The only harm asserted by Florida Power ill this proceding -- the theoretical potentid to 
occasionally have to cycle off two existing plants more often -- was shown on cross examination to be admittedly de I rmrumus . '  "harm". (T. 430, L. 20 - 431, L. 13 (Dolan)). 

fl "damaged", and FPC witness Dolan did not testify that cycling off two units would result in de minimus harm. 

53. Florida Power encouraged Panda to design a plant with a net generating capacity larger than 74.9 megawatts, 
and Florida Power has attempted to create contract disputes in an attempt to escape from its contract with Panda. 

RULING: Reject as an argument rather than a finding of fact, as irrelevant to decide the factual matters at issue in 
this case, and because there is no transcript or exhibit cite for this statement, as required by Rule 25-22.056(2), 
Floridn Admznistralive Code 

L 

RULING: Reject as unclear and as an argument rather than a finding of fact. It is unclear what is meant by the term 

3 

54. In 1993 and 1994, Florida Power crafted a global strategy to decrease and/or eliminate the, purchases of power 
h m  cogenerators. At that time, Florida Power considered cogenerators to be competitors with it in the business of 
wholesaling electricity, and had lost some busincss to them. (T. 138, L. 3-10 (Dolan)). That strategy was based on 
Fhida  Power's view that "at the present time, the QF contracts are not cost effective when compared to FPC built 
natural gas fired combined cycle units ... [Florida Powefs] resources need to be assigned to properly evaluate and 
implement, if feasible, all of  the options available to increase the cost-effectiveness of the QF contracts." (T. 237 e 
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(fillian)). This statemenl, which was -7ntained in Florida Power's Cogeneratir Peview, reflects a desire to escape 

R I J L ~ G :  Reject as an argument rather than a 1indin6 of fact and as irrelevant to decide the factual matters at issue I in this case. 

I 55.  Florida Power investigated the possibility of buying out certain contracts, including Panda's contract. To that 
end, Florida Power formed a "NUG" (non- utility generated) buyout committee. (T. 122, L. 7-15 polan)). Florida 
Power considered buying out any contract on which plant construction had not yet begun. (Ex. IS) 

RULING: Reject as irrelevant to decide the factual matters at issue in this case 

56. At the time of the Cogeneration Review, Florida Power had overbooked committed capacity and had far more 

overbooked its cogeneration contracts in 1991 in anticipation that some of those projects would not be built. Id. All 
the projects, however, did come to fruition. Id. 

RULlNG Reject as irrelevant to decide the factual matters at issue in this case. 

8 committed capacity than it initially anticipated. (T. 123, L. 14-24 (Dolan)). Florida Power had deliberately 

57. Florida Power implemented its cogeneration strategy by "actively enforcing" its contracts and attempting to fi identify "breaches" by cogenerators, no matter how small, which would allow it to escape its obligations. (Ex. 14 at 

a RULING Reject as irrelevant to decide the &d matters at issue in this case and as an argument rather than a 

P 10). 

finding of fact 

58 Florida Power has admitted that it concluded in 1994 that did not, and does not, want Panda to build its plant. 
(T 129, L. 1-8 (Dolan)). 

RULING: Reject as irrelevant to decide the factual matters at issue in this case. 
1 

59 Flonda Power's Intentions are further clarified by other examples of its treatment of Panda. In late 1993 and early 
1994, Panda was considering the relocation of its thermal host in order to accommodate additional steam use. 

interests (T 129, L. 11- 130, L 22 (Dolan) 

RULING Reject as an argument rather than a finding of fact and as irrelevant to decide the factual matters at issue 

I I '  Flonda Power refused to agree to such a move, despite the lack of any effect whatsoever on Florida Power's 

ISI in thiscase 

60. In an internal memorandum discussing the refusal to allow a change of site, Florida Power noted that it did not 
wish to "throw Panda a lifeline". (T. 130, L. 21-22 polan)); (Ex. 13). 

RULTNG: Reject as irrelevant to decide the factual mattcm at issue in this case. 

61. Florida Power's representatives dissuaded Panda from seeking a determination from the Commission regarding II 
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the sizing of Panda's plant. 
I 
RULING Reject as irrelevant to decide the factual matters at issue in this case, as unsupported by the Sreater 1 weight ofthe evidence, and because there is no transcript or exhibit cite for this statement, as required by Rule 25- 
22.056(2), Floridn Adhlinistrativc Code. 

62. Panda's representative, Joseph Brinson, was told by Florida Power's representative, Robert Dolan, that "&e was 
not a problem to FPC, but that we should not talk with the Florida Public Service Commission on installing a 110 1 MW plant, and that we should be carefbl dealing with the Public Service Commission while ARK Ekergy was still 
challenging the FPC/Panda contract". (T. 294, L. 25 - 295, L. 4 (srinson)). Robert Dolan admitted that he did not 
want Panda to go to the Commission because he did not want Panda to "muddy the waters" while the Conmission 4 was considering whether to allow Florida Power to select Panda's contract. (T. I 1  5 ,  L. 3-7 (Dolan)). 

RULING: Reject as irrelevant to decide the factual matters at issue in this case 

63. The contract explicitly defines the length,of the parties' duties to perform: The term of this agreement shall begin 

section 4.2.4 hereof or terminated in accordance With the provisions of this agreement. Ex. 30 at 1 4.1. 
4 on the Execution Date and shall expire at 24:OO hours on the last day of March 2025, unless wended pursuant to 

a KULING: Accept. ' 64. In addition, the Contract provides that "the Committed Capacity shall be made available at the point of delivery 
from the Contract in-Service Date through the remaining term of the agreement". Ex. 30 at 1 7.1.; (T. 171, L. 10-13 
(Dola)). As compensation for the provision of that Committed Capacity, "the Company agrees to purchase, accept 
and pay for the Committed Capacity made available at the point of delivuy in accordance with the terms and 
conditions of this Agreement. Ex. 30 at 7 6.1. Based on these contractual obligations, the contract obligates Florida 

Power 

RULING: Accept the first and second sentences of the proposed finding. Reject the third sentence as a Conclusion 
of Law rather than a Finding of Fan. 

4 Power to make capacity payments for the entire period in which it provides finn committed capacity to Florida 

65. In 1990, Florida Power submitted a draft of its standard offer contract to the Commission for approval. (T. 87, 
L. 2-8 @olan))(Ex 5 ) .  That contract had a schedule which listed capacity payments for thirty years, but defined an 
avoided unit of only twenty years. (Ex. 5). That draft standard offer contract was sent by Florida Power to Panda. 
(Ex. 4). 

RULDIG: Reject as irrelevant to decide the factual matters at issue in this case. Regardless of what was stated on : 
draft contract, it is not the contract that was approved by us and signed by Panda. 

66. In his testimony, Roben Dolan of Florida Power asserted that it has always been his view that Florida Power w 
only obligated to make capacity payments for 20 years. M r  Dolan testified that the capacity provided by Panda fo 
years 21 through 30 ofthe contract would be "free". (T. 81. L. 9-15; 101, L. 2 - 103, L. 22 @Ian)). On 
cross-examination, Mr.. DoIan admitted that he could not identify any clause in the contract which specifically stat 
that Florida Power is Only responsible for paying for as-avaibble cnergy for the Last ten years of the contract. (T. 
170, L. 4 - I8 (Dolan)). 

RULING: Accept with the clarification that Mr.. Dolan stated that "we had researched the contract to make this 

. .. 
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determination." 

4 
4 
4 

67 ~r Dolan never voiced his opinion to Panda or the Commission regarding the length of capacity payments, 
even WhenFlorida Power was seeking approval of the contract (T. 101, L. 20 - 103, L. 2; 168, L. 17 - 169, L. 1 
(Dolan)). Ifthe contract dtd indeed provide for 10 years offree capacity, that free capacity would have been of 
benefit to the ratepayers, and Florida Power would have cited that interpretation when seeking approval of the 
contract. 

RULING Reject as irrelevant to decide the factual matters at issue in this case and because transcript cite does not 
support the second statement. 

68. The schedules attached to the contract do not limit Florida Power's capacity payments to 20 years. Appendix "C 
to the contract, states on its face payments should be made in accordance with Rule 25-17.0832(4), as referenced in 
Paragraph 8.2 of the Contract. (Ex. 30 at Appendk "C"). 

RULING: Reject the first sentence of the proposed finding as an argument rather than a finding of fact. Accept the 111 second sentence. 

69. Rule 25-17.0832(4) requires only that an illustrative schedule of payments be attached to a standard offer that 
goes out at least ten years. It is not rtecessary that such a schedule be attached covering the full term of the contract 
Appendix "C" to the Panda contract is such an illustrarive schedule. E 
RULINE: Accept With the clarification that it is Rule 25-17.0832(3)(e)3. that contains this requirement, not Rule 
25-17 0832(4). 

70. Roy Shanker, an expert witness sponsored by Panda, presented the only testimony regarding the use of the vah 
of deferral method in interpreting the cowact, and testified that the payment of thirty years of capacity payments 
was mandated by the contract using that method. (T. 5 12, L. 5 - 513, L. 3 (Shanker)). 

RULING. Reject as unsupported by the evidence. Panda witness Shanker did not state that 30 years of capacity 
payments was mandated, only that 30 years of capacity payments was not inconsistent with value of deferral thw 

71. The value of deferral method, codified in Rule 25-17.0832 and Article VIII of the Contract, provides the basis 
for the calculation of capacity payments to be paid to cogenerators. Id. That method calculates the costs avoided k 
the utility when the utility is able to defer the expense of building a new plant by purchasing firm capacity from a 

1 cogenerator 

RULING. Accept the fint sentence of the proposed finding. Reject the second sent&nce as unclear. 
I 

72. In this case, Florida Power will be able to avoid building 115 megawatts of capacity for a period of thirty year I Therefore, the value of deferral method provides that Florida Power must pay Panda for each of the thirty years ii 
which Florida Power has avoided the cost ofbuilding a plant. Id .  

I RULWG: Reject as an argument rather than a finding of fact. 
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73. Florida Power has argued that th- -,ontract provides that the "plant life" or ' =avoided unit at issue is only 
twenty years, and therefore Florida L - der is only obligated to pay capacity payments for the "plant life" ofthe 
avoided unit. However. the contract obligates Panda to supply Florida Power firm capacity for thirty years, not 
twenty. Thus, Florida Power is avoiding having to build that much capacity for thirty years, and Panda must be I compensated for that. 

RULING: Reject as an argument rather than a finding of fact and because there is no transcript or exhibit cite for 
this statement, as required by Rule 25- 22.056(2),Flori& Administrative Code. 

74. If Panda is not paid for providing capacity for the last ten years of the contract, a windfall to Florida Power 
would result. (T. 519, L. 16 - 520, L. 9 (Sttanker)). 

RULING: Reject as an argument rather than a finding of fact. 

I 
I 

75 Panda presented testimony fiom several Witnesses regarding discussions with Florida Power representatives in 
which the subject of capacity payments were discussed. In those discussions, Florida Power's representative 
conceded that the capacity payments needed to be made for the last ten years of the contract. , 

RULJNG. Fkject as irrelevant to decide the factual matters at issue in this case, as an argument rather than a finding 
of fact, and because there is no transcript or exhibit cite for tlus statement, as required by Rule 25-22.056(2), Floriak 
Ahmistralwe Code. 

76. Darol Lindloff and Ralph Killian attended a meeting With Florida Power representatives in which Florida Power 
admitted that it needed to do something to provide capacity payments to Panda €or the last ten years of the contract. 
(T. 233, L. 14 - L. 234, L. 21 (Killii)); (T. 394, L. 20 - 395, L. 5 (Ltndloff)). 

RULING Reject as irrelevant to decide the factual matters at issue in this case. 

77. The calculation of payments for years 21 through 30 of the contract requires an application of the formulas 
contained in the contract, and requires no external fact finding. As testified by Roy Shanker, the value of deferral 
method contained in the contract and in the Commission's rules provides that the capacity payments for year 20 of 
the contract may be escalated by 5.1 percent to derive the year 21 payments, and that this procedure should be used 
for each year until year 30. (T. 535 ,  L. 7-21 (Shanker)). 

RULING Keject as an argument rather than a finding of fact. c 
78. Appendix "C" of the Contract provides the amount of firm capacity payments for years 1 through 20 of the 
'Contract, and firm capacity payments to Panda for years 21 through 30 of the Contract should be computed by 
escalating the payments due Panda at year 20 at a rate of 5.1% per year (T. 538, L. 3-19 (Shanker)). A copy of 
those calculations was introduced in evidence as Exhibit 37. 

RULING: Reject as an argument rather than a finding of fact. ICI 
79. The Contract provides certain milestone dates for the inception and completion of the construction of Panda's 
plant. Pxsuant to a previous agreement between the parties, those dates were extended to require construction to 
begin by January 1, 1996 and be completed by January 1, 1997 (EX 1 I). 
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RULING: Accept. 

80. By tiling its Petition, Florida Power interfered with Panda's ability to perform under the contract. There i s  no 
dispute on this point. (T. 2 4 ,  L. 1-1 I (IGllian)); (T. 449, L. 20 - 450, L. 9; 472, L. 16-21; 502, L. 9-20 (Ivfomson)), 

RULLNG Reject as an arbwment rather than a finding of fact. 

I 

e 
I 

i 
81. By the rime ofthe Petition, Panda had undertaken substantial progress toward compliance with the contract. (T. 
248, L 1-1 I (Killian)). 

RUtlNG: Reject as the transcript cite does not support this statement. 

! 82. Panda had an executed indication of interest from its primary lenders, the Bank of Tokyo and Bayerische 

I RULING: Accept 

Vereinsbank. (T 468, L 18-25 (Morrison)); (Ex. 33). 

83. Panda had prepared documentation to create a thermal host, and that host was approved by FERC. (T. 474, L 9 
- 475, L 2 (Morrison)) ' RULING: Accept. 

84. Panda and LIS lenders were scheduled to close on financing, using medium term notes ("MTN") in March of 
1995. (T 493, L. 23 - 494, L. 1; 501, L. 18 - 502, L. 2 (Morrison)); (Ex. 36, p 2). 

RULING Accept 

n 
I 

85. Prior to the disputes at issue in this case, it was FloridaPower's opinion that Florida Powefs standard offer 
contract was structured in such a way as to make it impossible for a cogenerator to obtain financing. (T. 140, L 

0 

u weight of the evidence. FPC witness Dolan said that it may difficult, even impossible, for a cogenerator to finance a 

a 16-23 (Dolan)). 

RULDTC;: Reject as irrelevant to decide the factual matters at issue in this case and as unsupported by the greater 

contract based on combustion turbine unit payments "using nonrecourse, high leverage financing." (Tr. 140, lines # 22-23). 

a 
1 

86. Since Panda's inability to meet the milestone dates is attributable to Florida Power's actions, an extension ofthe 
nulesrone dates is appropriate. 

RULING: Reject as an argument rather than a finding of fact and because there is no transcript or exhibit cite for 
this statement, as required by Rule 25- 22.056(2), Florida Administrative Code. 

87. This Commission makes no finding as to whether Panda would have been able to complete its financing. The 
Commission does not find Florida Power's arguments on this issue relevant at this time, given the issues raised. 

I 
II 
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Panda is merely asking for the o p p o r - l i t y  to complete its financing and cons' Z its plant, and iS entitled to that I opportunity 

I this statement, as required by Rule 25- 22.056(2), Florida Administrative Code. 
R U L ~ G :  Reject as an argument rather than a finding of Cact and because them is no transcript or exhibit cite for 

I 88. Ralph Killian testified that Florida Power's actions caused Panda to lose its place in line for the generating 

I ofightcen months from the date of this Commission's order to start construction of the plant, and will need an 

I (Killian)). 

I 

equipment it needs to build its plant. (T. 548, 15-18; 549, L. 24-25 (Xllian))). In addition. Mr. Killian testified that 
FIonda Power's actions caused Panda to lose its 5ancing. ld. Based on these occurrences, Panda will need a period 

additional eighteen months to complete that construction. (T. 548, L. 18-23; 550, L. 13 - 551, L. 2; 551, L. 12-17 

RULING: Reject as an argument rather than a finding of fact 

89. The payments to Panda for committed capacity and energy are specifically provided on the contract, and may be 

computed in Exhibit 37. 
from the contract. The payments to Panda under the contract for a particular year have been 

1 RULING: Reject as not supported by the greater weight of the evidence. 

I 90. Panda's expert, Roy Shank-, testified that the calculations contained in Exhibit 37 are obtained through a 
mechanical escalation of 5.1  percent for each year of the contract. (T. 538, L. 3-19 (Shanku)). 

RULING Accept. I 

I Chiporanee' 

I This document was automatically converted to HTML using a program custom-written by the FPSC. If you have 
my questions or comments regarding this conversion, you can send e-mail to the programmers Allison Oranee and 
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IN THE SUPREME (:0111l'I' 
STATE OF FLORIDA 

PANDA-KATHLEEN, 1, P./PANDA ENERGY ) 
CORPORATLON, ) 

) 
Appellant. ) 

) 
V 

FLORIDA I'Ul3L.IC SEKVICE COMMISSION. ) 
:iiid FL.ORID.4. POWER C:OKPORATION. ) 

CASE NO. 88.280 

Aplicilees. 

IN RE: Petition For Declaratory Statement ) 
Regarding Eligibility Fnr Standard Offer 

I'ower Corporation 1 

I 
j Contract And Paymerx Thereunder By Florida 

EMERGENCY smrLmawr 
TO 

EMERGENCY MOTION FOK STAY 
OF 

lTx1-m- 
On Friday, June 27, Panda-Kathleen, I..P., moved for an order staying the 

cornineiiceincnt date ot construct.ion and in-service dares undrr [llc Standard Offer Coatracl 

wliicli is tlic subject nucter of this appeal. This Supplement :o that motion seeks a  lay uf 

collcctian under the lrrevocshle Letter of Credit issu(!d hy the Chase Manhattan Bank in kvor 

tri I:lorida Power Corporation. IO secure performance under thc contract. 

1 ,  Panda's emergency motion sought a stay or Uic '-milestone" dales f o l  

performance deadlines in the contract between Panda and Florida Power Corporation. ti) effect 

:i continuation of tlic extension of those cleadliries hy Ihe l'cihlic Service Cummission during chc 

pendency of 11s administrative proceeding. Tile inilcstorir lor a commencement of cmztructiox 

Iiad becn cxtendcd to July I. 1997 hy the Cornnlisslon in its final order dared May 20. 1996 (as 
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ainentlcd for a sc~'~vener's crror on July 25). and Panda had appcalcd that order on lune IS of 

lasf year. Panda's cnirrgentiy motion Sought to extend ihe mileslonu dates heyond the extended 

deadlines. clue to the continued,, unresolved status of the proceeding brought by Florida Power. 

2. IJnder the terms of tlic Irrevocnblc Letter of Credit issued in favcir of Florida 

Power, written notification 10 Chase Manhattan Bank [ha1 Panda is in default of tlie 

construction comnienccmcnt date - which without an extension 0 1  the milestone deadline 

could be giveu 2s SOOD as fonrr~rr-ow - could result in payiueii: ro l'lorida Power of up IO 

$749.000. A copy of the letrer of credit is attdchcd to this supplctnenral morion. 

3. To avoid collection under the Irrevocable Letter during the pendency of this 

appeal, and for a reasoriahle time thereafler, the Court is rcquested [L) stay any  collection by 

Florida Power under Chase Manhattan's lrrevocahlc Letter of credit. A failure to stay 

collecrion would penalize Panda for exercising its appellate right LO have the Court review the 

Commission's final order. and would directly interfere with [he Court's jurisdiclion by 

effectively rendering any decision of the Court moot. The Cour: has. and should exercise Its 

authority to prevent that result, under the all writs power cnnferred in Article V. section 

3(b)(7) of tlie Florida Constitution. 

Accordingly, I';lnda respectfully requests that (he C:oilrl crltcr an order not later tliail 

Monday, June 30. staying collection hy Florida Powcr undcr thc  lrrevocahlc Letter ol C:retlit 

issued by Chase Manhattan Hank. until further ordcr of the (:our! 

!lespectfully submitted. 

Ar thur  1 .  England, Jr . ,  Esq. 
Florida Ilar NI,. 022730 

(hxnherg l'raurig Hoffman L-ipofl 
Kosen & Quentel. P . A .  
1121 Brickell Avenue 
Miami, Floi-ida 33131 
Tclepbone: (305 )  579-0605 

Cr~itnrel for Prrndo-Kdileen, L. P 
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CERTWYCATI'. OF SERVICE 

I hereby ceitify llrat a t r w  and correct copy of the foregoing morion for stay was 

delivered hy facsimile transmissmn oii June 30. 1997 to: 

Richard Bellak, Esq. 
Asswiate Gencral Counsel 
Florida Public Service Commission 
2450 Shumard Oak Boulevard 
Tallahassee. Florida 323994892 

lames A .  McCee, F,Cq 
Jcffcry A.  Procschlc. Esq. 
Office of the General Counsel 
Florida Power Corporation 
Post Office Jtox 14042 
St. Petershurg. Florida 73733-4042 

Sylvia H .  Waltwlt, Esq. 
Carlion. Fields. Ward. Lirriinnncicl 

Smith & Cutler, P.A. 
One Progress Plaza 
Barnett Tower. Suite 2300 
200 Central Avenue 
St Petersburg, Florida 33733 
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ATTACHMENT 
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LRHEVOCA B L E  LETTER O F  
CRCO I T  NO I P 0636 U.)Z 

FLORIDA POUER CORPOR & T I O N  
3201 34TH STRE1ET SOUTH / R3L 
ET. PETERSBURR. FL S3TL! 

GENT LEHE N I 

a7 THE REDUEST O F  P c \ U l A  ENERUY CORPORATION A N l i  FOR THE ACCOUNT 
OF PANDL-KATHLEEN, L .P.  I A DELAUARE L I t U  TED P A R T N E R S H I P .  ?'CUSfOflER'' ! : 
4 4 0 , l ' S P R f N Q  VALLEY- SUSTE 1001~ DALLbS, TEXAS 752441 THE CHASE 
MANHRT'TAN eANKi  N.A. 1 NE:W Y O R K I  NY I O O B I  i tHS  " I S S U I N G  FJflM") HEREBY 
ESTfiELISHES IT5 IRIQEUOCAeLE ISrrER DF CREDIT NO. P0636842, IN FAVDR 13F 
FLORIDA PUUER CORPORATION t''BENEF1CIARY" > I N  THE PIAX InUM AMOUNT M 
SEVEN H U N D R E D  FOKTY-NINF. THOUSAND A N D  NU/IOI)  DOLLARS (1s740tO00.00) ( T H E  
"ST& TED ANOU NT" ) . 
THIS LETTER OF CREDIT IS ISSUED TO PROVIDE THE 3ECURITY CiIlARANTY 
KWU.IRED UNDER THE TEWS OF THE m 4 N b A R D  DFFER CONTRACT FOR THE 
FUHCHASE OF FIRR C A P P C I T Y  AND ENmQY FROM A QUALIFYING FACILITY LESS 
W A N  73 t lU O R  A SOLID UASTE FAClLIW (THE "COHTRMX") I SIGNED BY 
P E N E F I C I A R Y  ON NOVWBEFt 28, 19% v BETUGEN CUSTOhER AN0 BENEFICIARY. 

THIS LETTER OF C H m I T  WILL EXPIRE AT OUR CUUNTEKS ON NuUEtBER l r  
;998 a 

A G A I N S I  PRESENTATION O F  THE DOCUMENTS DETAILED HEREIN AND 
B E N E F I C I A R Y ' S  DRAFT AT S I G H T ,  AND SUBJECT TO Ttifi FOLLOUXNG 
LIMI T ~ T I O N S I  I'SSUIN(3 BANK HEREBY AUTHORIZES BENEFICIARY TO ORAU 
AOAINS? THE LETTER OF CREDIT UP TO THE ST4TED AHOUNT. DRhFTS RUST BE 
ACCOMPANIED BY ONE OF THE FOLLOUINOI 

1 .  BENEFICIARY'S STA7EtlENT S I q N E D  BY AN N T H U R I Z E D  OFFICER 
UF B E N E F I C I A C Y  S T A T I N Q  THAT8 "CUSTWER IS I N  DEFAULT IN AN 
AiWUNT O F  C -____________---_ UF(0ER THE TERRS OF THE CON7RACT" i OR 

2 .  A STATEHENl' S I R N E D  BY AN AUTHORIZED UFFICEH UF CUSTONER STATING 
W h T r  "CUSTURER HRS ELECTED TO S U Q S T f T U T E  CASH F O R  THIS LETTER I I F  
CSED IT A N D  THAr CXJSTOPIER THEREBY WTNORI ZEC G E N E P I C ] .  kRY TO DRAU ON 
nus LETTER OF CREDIT TT) EFFECT SUCH SUBSTITUTION." 

:HE D K n F I  D R W N  ON T H I S  LETTER O F  CREDIT W S T  BE PRESENTED TO 
I % S l J I N Q  BANK AT T H E  FVUNTWS OF THE ISSUING B A N K ' S  COLLECTIOhl DESK. 
W E  NEW VORK F L A Z A ,  NEW Y d R K t  NY 1OUZl NOT L A T E R  THAN THE E X P I R A T I O N  
DATE UF T H I S  LETTER O F  C R E D I T .  hNY DRAFT DRAUN P N  T H I S  LETTER rJF 
c r i E D r ~  NUST N EAR TWE CLAUSE " U ~ A U N  U N D E R  'IHE C H ~ S F :  MWATTAN D A N K .  
N . A . ,  N E W  Y O ~ ~ K  LETTES OF CREDIT N U .  ~06~534-::" A N D  1 ~ 3 r - r ~  THE D N E  

CL1NT I N U E D  ON FOLLOW1 NG F A O E  
3 

6% " Y  .r. M, Non-NnQorlablr Copy 
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HERE O F .  

WE HEREBY WGAQE W I T 1 4  THE GENEFICIARV THAT ALL D R A F T 2  E R W N  UNDER 
ANU I N  COHPLZANCE W I T H  Ti(€ TERl'lS T)F TWS CREDIT UILL BE DULY IiUNORED 

THIS LETTER OF CREDIT IS SIJQJECT TO THE UNIFDHM CUSTUVE AND 
PRACTICE FUR DOCUHENTARY CREDITS (1983 REVIS ION1 I 

INTERNAT SdNAL CHANBER OF CUNMERCE PUBLICATION NO 8 400 
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I N  THE SUPREME COIJRT 
STATE OF FLOHIDA 

PANDA-KATHLEEN, I >  1’ /PANDA ENERGY ) 
CORPORATION, ) 

) 
Appellant, ) 

1 
V ) 

) 
FLORIDA PUBL.IC SERVlCE COMMISSION, ) 
and FLORIDA POWER CORPORATION, ) 

1 
Appellees. ) 

) 
) 

IN RE. Petition For Declaratory Statement ) 
Regarding ELigibility For Standard Offer ) 
Contract And Payment Thereunder By Florida ) 
Power Corporation ) 

) 

- 

- 

CASE NO. 88,280 

EMERGENCY 
MOTION FOR W A Y  OF EXTENDED CONTRACT PERFORMANCE DATES 

Appellant, Panda-Kathleen, L.P., moves the Court for a stay having tht: effect of 

continuing the I’ublic Service Commission’s extension of contract performance obligations - 
the construction commencement date and the in-service dates that are contained in the Standard 

Offer Contract that is the subject matter of this appeal. Authority for this request is found in 

Ihrle 9.330, and in Article V ,  section 3(b)(7) of the Constitution (all writs necessary to the 

completc exercise of the Court’s jurisdiction). A rulinc on this r n A  i m y  

rcaucsted not 1a-m June 30. 

’l‘his case involves an appeal by Panda from a declaratory decision of the Cornmission 

to the cffcct that an electric power plant designed by Panda tor Florida Power violaces 

Commission’s rules and the parties’ contract. In Ihr final order now on appeal, the 

C:ummission extended the construction commencement and in-service dates contained in the 
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parties’ coIir.ract. based on the fact that the proceedings before the Commissiorl had halted 

Panda’s efforts to secure cquipmcnl and financing. The final order extends the original 

contract “milestonc” dates for eighteen months, to July 1 ,  1997 for the commencement Of 

coiistnxction, and to July 1, 1998 for the facility to be in service (R. 1668), in order to cover 

the period of time Which elapsed between the date on which Florida Power tiled the 

administrative proceeding and the date on which the Commission’s final order hecame 

effective. 

[N]o party should be penalized because of the time required to resohe this 
case . . . . We believe that a party should neither be helped nor harnicd because 
of the time rcquireillznts of the regulatory process. (R. 1603). 

This determination was based 01) the testimony of a Florida Power witness that lending 

institutions would wan1 the uncertainties of future dealings between the parties resolved before 

closing on any financing arrangements, thus delaying Panda from proceeding with project 

financing. (R. 1603, 1604). 

The situation that faced the parties in the declaratory proceeding before the 

Commission - an inability to secure financing and equipment, and therehy meet performance 

deadlines in the contract while its efficacy was being reviewed - continues to exist during the 

Court’s review of the Conunission’s final order. The Court heard oral argument in the case on 

February 7,  but no decision has been issued. The July 1 milestone date for comiiience:ernent. of 

construction has almost arr~vcd. 

The Court’s extension of the construction commencement and in-service dates is sought 

for the same reasons the Comnission extended them, and for the same pas!.-determination 

period of eighteen months from the date of a final decision. ’This length of time is necessary to 

obtain perinittiiig, financing and equipment in lighl of the protracted “suspension” of this 

project dating from the tiling of Florida Power’s declaratory proceedinz with the Commission 

on January 2 5 ,  1995. 

The uridersigncd counsel for Panda has conracted counsel for the Conmission and 

cohnsel for Vlorida Powei-, hut neither was able to join in this request to exrelid the 

performance deadlines, 

2 
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Accordingly, it i: respcctTully requested that the Court further extend the milearone 

(lares previously extended by the Commission, for a period of eighteen months froin the date 

the decision of the C o w  becomes final 

Respectfully submitted, 

Arthur 1. England, Jr., Esq. 
E'lorida Bar No. 022730 

Greenberg Traurig Hoffnian Lipoff 
Rosen & Qucntel, P.A. 

1221 Brickell Avznue 
Miami, Florida 33131 
Telephone: (305) 579-0605 

Counsel for Panda-Karhleen, L.P. 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing motion for Stay was 

delivered by facsimile transmission on lune 27, 1997 to: 

Richard Bellak, Esq. 
Associate General Counsel 
Florida Public Service Conmission 
2450 Sliumard Oak Boulevard 
Tallahassee, Florida 32399-0892 

James A. McGee, Esq. 
Jeffery A. Froeschle, Esq. 
Office of  the General Counscl 
Florida Power Corporation 
Post Office Box 14042 
St. Petersburg, Florida 33733-4042 

3 
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Sylvia H. Walbolt, Ikq. 
Carlron, 1:ields. Ward. Em~i~anuel 

S~nitli & Cutler, P . A .  
One Progress Plaza 
Barnctl Tower, Suite 2300 
200 Central Avenue 
St. Petersburg, Florida 33733 
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Monday, June 30, 1997 

PANDA-KATHLEEN, L . P , / , PANDA 
ENERGY CORP. 

Appellant , 
V.  

FLORIDA PUBLIC SERVICE 
COMMXSSION AND FLORIDA POWER 
CORPORATION, 

Appellees - 
* * * * * * * * * * * * * * *  

* 
* 
* 

* CASE NO. 

* 

8 8 , 2 8 0  

Emergency Motion For Stay Of Extended Contract Performance 
Dates filed i n  the above cauae is denied without prejudice to 
f i l e  in Florida Public setvice Commission pursuant to Fla. R. 
App. P. 9.310 or § 120.68, F l a .  Stat. 

A True Copy 

TEST: 

Sid 3 .  White 
Clerk, Supreme Court 

bdm 
cc: Mr. Arthur 5 .  England, Jr. 

M r .  David Ross 
Mr. Lorence Jon B i e l b y  
Mr. Charles M. Auslander 
Mr. Joe N. Unqer 

Ms. Martha, Carter Brown 
Mr. Richard B e l l a k  

M r .  Jeffery A .  Froeschloe 

Mr. Robert. W. Pass 

Mr. Robert D. Vandiver 

Mr. James A.  M c G e e  

MS. Sylvia H. Walbolt 

. , . . ., . 


