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PARTICIPATING: 

J ... e Faaa, lequire, and sam Rlxon, rapraeanting 
Florida Power Corporation 

Shaf Wright, lequire, representing L~ka cogen, 
Ltd. end RCP Lake Power 

Roger Howe, Eequlra, representing Office of Public 
Counsel 

• * • * • * 
STAFF R!COMMERDATIORS 

Issue 1: can the Ca..leelon deny coat recovery of e portion 
of the energy pa~ante .. de to Lake ragerdlase of the 
outcome of the currant 11tlgatlon7 
Recommendation: Yae. Jurledlctlon over retell cost 
recovery le axcluelva to thle Ca..leelon. An adjudication 
of rlghte between a utility end a qualifying facility by e 
court la not dlepoeltlva of the utlllty'e authorization to 
recover thoea coste froa the ratepayer&. 
Issue 2: Should the Sattl ... nt Agraa .. nt between Florida 
Power Corporation end Lake cogan, Ltd. (Lake) be approved 
for coat recovery? 
Primary Raco ... ndatlon: Yea. Approval of the Settlement 
Agreement mltlgetae the rleke eseocletad with the 
uncertainty of civil lltlgetlon. On balance, because there 
is mora monetary rlek in rejecting the Sattl ... nt Agreement 
then approving it, giving at least eoae intuitive 
recognition to the reduced need for rapleca .. nt capacity due 
to deregulation lncraeeae the Sattl ... nt Agreement•• coet
affectivanaee, end ueing traditional regulatory rete beee 
accounting as the beele to calculate eimpla payback, the 
contract buy-out ehould be approved. 
Alternative Recommendation: Ro. The propoeed Settlement 
Agreement should not be approved becauea it ie not coat
effective. The modification• to the Contract result in e 
net overpayment of avoided coete of epproxi .. taly $17.1 
million RPV. Chapter 366.051, Florida Stetutae, Section 210 
of PURPA end thie Ca..ieeion•e Rulae require that OF 
payments not exceed a utility'• full avoided coete. 
second Alternative Racommandation: Ro. The propoead 
Settlement Agraa .. nt ehould bi denied elnca it cannot be 
shown to be coat-affective. Basad on reasonable economic 
end legal eseuaptione, eaneltivity enelyeaa indicate that 
the likelihood of the egra ... nt yielding ratepayer loesee is 
roughly equivalent to the likelihood of it yielding 
ratepayer savings. 
Issue 3: If approved, how ehould the eattla .. nt payment end 
revised capacity and energy paymante pursuant to the 

JARE FAUROT - 904-379-8669 
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Settl ... nt Aqre ... nt be recovered froa the ratepayera? 
Recommendation! The enerqr aettl ... nt pav-ant of S5.5 
million and the ongoinq enerqr pev-enta aade purauant to the 
Settlement A9re ... nt ahould be recovered through the Fuel 
and Purchaaad Power Coat Recovery (Fuel) Clauae. The 
capacity pav-enta a• deterained and paid purauant to the 
Settle•ent A9raa .. nt ahould be recovered through the 
Capacity Coat Recovery Clauaa. The recovery of payments 
made prior to their incluaion for recovery through the 
adjustment clauaea ahould include interaat froa the date the 
payment• were .. de. Should the Sattl ... nt Agrea .. nt not be 
approved, any nacaaaary adjuat.anta to the Fuel Clause to 
reflect the .. thod of pricing anerqr under the Contract 
prior to the Settl ... nt Agr .... nt ahould be aade at the next 
Fuel Adjuat.ent hearing. 
Iaaue 4: If the Settl ... nt Agrae .. nt ia approved, what ia 
the appropriate .. thod for recovering the Spacial Monthly 
Payments aaaociated with terainating the contract on 
December 31, 20017 
Recommendation! If the Settl ... nt Aqraa•ent ia approved, 72 
percent of the apacial ~nthly pav-enta ahould be recovered 
through the Capacity Coat Recovery Clauae and 28 percent 
should be recovered through the Fuel and Purchaaed Power 
coat Recovery Clauaa, Thia aplit between the clauaea 
reflects the fact that the pav-enta are juatified baaed on 
anticipated capacity and anergy aavinga in the buy-out 
years. The recovery of pav-anta .. de prior to their 
inclusion for recovery through the adjuat•ant clauses should 
include intaraat froa the data the pa~anta were made. 
Iaaua 5: Should thia docket be cloaed? 
Recommendation: Yea. If no parson whoae aubatantial 
interaata are affected by the Coaaiaaion•a proposed agency 
action filaa a proteat within twenty-one daya of the 
isauance of this order, thia docket should be cloeed. 

JANE FAUROT - I04-371-866t 
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CHAIRIIAJI JOIIRSOII: It .. 7. 

3 

COMMISSION STAFF: Coaai88ioner8, Item Number 7 is 

FPC'8 petition for approval of a 8attlamant agreement 

with Lake Cogan, Ltd. Thi8 it .. i8 divided into five 

8aparata i88Ua8. The fir8t iaaua e8k8 whether or not 

thia Coaaiaaion can deny coat recovery of a portion of 

the anergy pa,.enta ragardlaaa of the outco.a of the 

currant litigation. The aacond iaaua addraaaaa whether 

or not the aattl ... nt agra ... nt ahould be approved. 

The third agra ... nt addraaaaa, if approved, how 8hould 

the 8attl ... nt agr .... nt and raviaad.capacity and 

anergy pa,_ent8 be recovered. The fo•·~':h eddresaes 

whether, if approved, how 8hould the buy-out payments 

be recovered. And the laat iaaua addra8aa8 whether or 

not the docket 8hould be cloaed. 

Thera i8 one correction on Page 21, the 8ixth line 

of the 8taff analy8ia. The recoaaandation references 

the year 2005, that data 8hould be 2008. Page 26, the 

8ixth line of the analy8ia. 

Staff i8 hera to anawar any qua8tiona regarding 

each of theaa ia8uaa. I believe FPC and probably Lake 

is hera, aa wall. 

CHAIRIIAJI JOHIISOK: Okay. co-1a8ionar8, how would 

you like to proceed? Bob, ware you going to run 

JANE FAUROT - 904-379-8169 
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MR. ELIAS: I can do that. 

COMMISSIONER CLARK: Ia it true that it'a 

virtually the .... •• the Paaco Cogan? 

4 

COMMISSION STAFF: With reapect to Iaauea 2, 3, 4, 

and 5, yea, ...... 

COMMISSIONER CLARKI Okay. Why do ve have to vote 

on Iaaue 1? 

MR. ELIAS: We think that if the Coaaiaaion 

approvaa Iaaue 1, it ie not inconaiatent vith the 

primary and aupporta the firat and aecond alternative 

reco .. endationa on Ieaue 2. 

COMMISSIONER CLARK: You haven't anavered my 

question. Why do ve have to vote on Iaaue 1? It'a not 

neceaaary to the diapoaition of thia caae, ie it? 

MR. ELIAS: You can vote on Iaauea 2 through 5 

without addreaaing Ieeue 1. 

COMMISSIONER CLARKI I .. an, it'a iap1icit in 

thoaa other iaauea depending on hov you vote. And it 

haa previoualy been addreaaed in the order on the 

declaratory atat ... nt. 

MR. !LIAS: The one that vaa converted to a 120.57 

proceeding. 

COMMISSIONER CLARK: The declaratory atatement 

when we aaid ve didn't have the authority to do thia . 

JANE FAUROT - ,04-37,-866, 
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MR. ELIAS: That vee converted to a 120.57 

proceeding. 

CHAIRMAN JOHNSON: Let .. aak it in a different 

way juet for -r edification. What ie the purpose of 

Issue 1? 

MR. ELIAS: And, aqain, ve think that it ie 

coneietent with the firet and eecond alternative on 

Ieaue 2, and we think that baaed on the diecueeion at 

the laet aqenda conference when the Paeco rec vee 

coneidered, that thie point vaen't .. de clear and that 

perhape eoaa Co..ieeionere were uncertain about what 

their ability vee or what the ecope of the co .. ieeion·~ 

juriediction vee with reepect to coat recovery 

paee-throuqh after a court'e decieion on a contract. 

CHAIRIIAII JODION: so thie ie -r• of an 

educational --which I'a fine with that, because or 

I'm fine with diecueeing it, and perhape not voting on 

it, beceuee we have reieed ea.a ieeuee here. 

MR. ELIAS: And I think, too, ve could have 

written an awful lot -r• on thie, and ve vent to 

pursue a couree of action that will not require this 

Commieeion to addreee what ve believe ie an 

lnconeietent interpretation by a circuit court. 

Whether it'e throuqh referrele where they ere 

appropriate, whether it'e throuqh participation as a 

JANE FAUROT - 904-379-8669 
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party, or an .. icua in civil court action• where they 

are appropriate. We think that if I can coin a new 

te~ of art -- info~ed co.ity, and that ie c-o-M-I-T-Y 

-- ia really the beat couree of action for this 

co .. iaaion to take. We have already broug~t to 

Internal Affair• • recaa.endation concerning thie 

particular contract in the event that thia aettlement 

agre ... nt 1• not approved, and there are aeveral 

othera, both negotiated and etandard offer contracts 

that are in litigation now that we will probably be 

bringing aiailar recaa.endatione to Internal Affairs as 

far ae co .. ieeion involv ... nt in the circuit court 

action. But we do not intend to let a court make a 

decieion inconeiatent with what we believe the basis 

for the Co..ieaion'e initial approval wee without 

actively involving oureelvee in that proceeding to 

advance the ratepayer•' and the Co..iaeion'e intereste. 

CHAIRMAB J~SOK1 Could you explain for me how 

and on what baaia we could deny coat recovery of a 

portion of energy payaente regardleee of the outcome of 

a caee? 

MR. !LIAS: If it ie inconeietent with the basis 

that the Co..ieeion initially approved and inconsistent 

with the etatutee with reepect to avoided coete, I do 

not believe that thie Co..ieeion hae any affirmative 

JANE FAUROT - 904-379-8669 
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obligation to paae thoee coete through to ratepayers. 

If it ie deter.ined by a circuit court that Florida 

Power Corporation -- well, you said enerqy payments, 

that would be •• far •• the enerqy payments. But 

things like attorneys fees, punitive damages, interest, 

all of thoee kinde of issues, I think, ere 

appropriately a separate issue for consideration by the 

Commission when a caapany seeks cost recovery through 

the fuel and purchased power costs. 

CHAIIUIAII J'OHJISOII: Let - aek it in thh way. If 

we deter.ined in that .ation to dis•ise that the courts 

had the authority to interpret contracts, and that 

Provision t.1.2 dealt with -- and the rule that wee 

referenced dealt with the avoided cost analysis, it 

appeared to .. that in that .ation to dis•iss we stated 

that the courta had jurisdiction to interpret contracts 

and, therefore, the tsr. that they were interpreting, 

the ter.a are the avoided cost ter.a. 

Now, the court c ... out and said avoided cost 

means fir. at all ti .. s. You're saying that we could 

then say, no, the court's interpretation was wrong, 

and, therefore, we are not going to allow coat recovery 

because the court's interpretation was wrong? And if 

we are saying that, why did we send it to the court to 

interpret in the firat place? 

JANE FAUROT - 904-379-8669 
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MR. ELIAS: The firat atep ia the co .. iaeion -- if 

it goea to the court, or when it goaa to the court, we 

intend to participate in whatever way poeaible to make 

aura that the appropriate aaaeaa .. nt of avoided coat is 

reached by the court. 

CHAIRMAII JOIIIfSOII: But what 1f ve dieagree? 

MR. ELIAS: I think that 1t'a an open queation. I 

think if a court aaye it'a X, and at the ti•e the 

co .. iaaion approved the contract the Commiaaion said it 

waa Y, and if that waa the baaia for the Commiesion•a 

deciaion that the ratepayer• ehould pick up the coat, 

and X 1e greater than Y, I think the difference ie 

atUl at iaaua. 

CHAIRMAII JOIIIISOII: Why would we aend it -- and I 

.. juet trying to better underetend thie. Why would we 

eend it to the courta? It appear• to •• that somewhere 

-- one of theae dec1aiona ia wrong. Either we 

ehouldn't have aend it to the court, becauae really we 

are aaying we can aecond-gueaa the court, or we should 

have eent it to the court, and if we aend it to the 

court end they determine avoided coat, we can't later 

say avoided coat ia aomething alae. I agree that we 

have the authority over coat recovery, but when someone 

alee hae defined avoided coat, then when we are looking 

at that for purpoaea of coat recovery, if that'e what 

JANE FAUROT - 904-379-8669 
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defined it. So I'a 9ettin9 
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MR. ELIAS: And what I think aa a first step that 

we will be before that jud9e aaying thia ia what we 

said avoided coat waa when we approved it, and here are 

the ardara, and thia waa the beaia that we approved the 

contract for coat recovery. I don't aver want to gat 

to the iaaua of havin9 to diaagraa with a court's 

interpretation of what avoided coat ia, and that's why 

we are going to vigoroualy puraua participation in the 

civil courta. 

CHAIRKAB JOHKSa.: But you think we have the 

authority to diaavraa and do aoaathin9 other than what 

they have aaid in their --

MR. ELIAS: I think you have a atatutory aendate 

to approve coata through the clauaa that are no more 

than a utility'• avoided coat. And I think that that 

is an aaaily defined tara in the context of the 

approval, that when the contract waa initially 

approved, and I think that that'• what control• as far 

as cost recovery. 

CHAIRMAN JOHRSON: And I juat want to be clear on 

this. So who veta to dataraina avoided coat, the 

court• or the Coaaiaaion7 

MR. ELIAS: With reapact -- aa between the two 

JANE FAUROT - 904-379-8669 
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partiea7 

CHAIRMAR JOHRSOR: No, aa between the jurisdiction 

of the Com.ission or the court. 

MR. ELIAS: Inaofar as -- and the reason I asked 

as between the parties, because we have said t~at the 

circuit courts or the civil courta have the authority 

to interpret thoae contracts between the parties. And 

there is a whole raft of issues that with respect to 

the ratepayers' obligations we are neutral on. You 

know, we don't really have any kind of interest in 

deter.ining what the righta are between the respective 

partiea with respect to backup fuel, with respect to 

whether this particular provision of the contract is 

met, or a whole hoat of thinga. But when it effects 

the botta. line a.ount that the ratepayers are going to 

be asked to pay and that amount ia different, i.e., 

greater than what wee originally contemplated when the 

contract was approved by this co .. iaaion, 1 think that 

that incr ... nt is a .. tter of Ca.aiasion jurisdiction. 

CHAIRMAK JOHNSON: So in that anawer are you 

saying that the Ca.aiaaion then would have the 

authority to interpret the contract, determine avoided 

cost, and then allow or diaallow coat recovery? 

MR. ELIAS: Aa between the coapany and the 

ratepayers, yes . 

JANE FAUROT - 904-379-8669 
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CHAI~ JOHISQI: And what vaa your authority for 

that in thie analyaie? 

MR. ILIA&: I think that that goaa to 366.051, 

which ie the avoided coat etatute. 

CHAIRMAN JOHRSOK: So, again, I'a getting to the 

point aaybe the court ehouldn't be interpreting avoided 

coat. 

COMMISSIOKIR DIASOK: Let ae try to add aome 

perapactiva to it, at leaet what ay underetandlng is. 

Ae we all recall, there vaa a big debata a• to whether 

we vera going to let the court interpret the contract 

or not, or at leaat whether we thought that we had the 

authority to interpret the contract. And at least 

there vaa a great deal of difficulty for •• given the 

fact that we vera aeked to approve the coDtract to 

begin with, but it vaa deterained, and I think 

rightfully eo, that we do not have the juriedlctlon to 

interpret the contract •• it relata• to the parties 

involved in the contract. 

It would be eiailar to whether if Florida Power 

entered into a contract with eoae independent third 

party to aupply th .. , you know, office auppllea, and we 

aald, no, you're paying too auch, we are going to void 

thia contract. We don't have the authority to void the 

contract between thoae two partiea. If Florida Power 

JAKE FAUROT - 904-379-8669 
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entered into the contract and another party aigned the 

contract, that'• between thoee, and if there ia a 

diepute in that contract, it doean't coaa to ua, it 

goea to a court. And that'• what we aaid applied here. 

But I think thie Co.aieeion hae a long history of 

alwaya jealouely guarding our juriadiction, what is 

clearly our juriediction, and that ie to eet juat, 

fair, and reaeonable ret••· And juet becauae we have 

aaid a court ia going to interpret the contract as it 

appliee between two partiee, doea not relieve ua of our 

obligation to eet juet and reaeonable rate• for the 

ratepayera. We etill have that obligation, and 

regardleae of what the court decidee, that ia not going 

to relieve ua, and we have got to .. ke that 

interpretation. And it would be nice if our 

interpretation ie coneiatent with the court'a, but it 

doean't ... n that it haa to be conaiatent. You can 

have an interpretation of the court aa it pertains to 

the partie& and have a different interpretation as it 

partaina to coet recovery and our juriadiction to set 

just, fair, and reaaonable ratea. 

That'a how I underatood it, aa to what we did, and 

why it waa neceaeary to have the contract proviaiona 

interpreted by the court. But we never relinquished 

any of our juriadiction. In, fact, 1 don't think we 

JANE FAUROT - 904-379-8669 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

13 

can relinquish our jurisdiction. Our jurisdiction is 

as it is and we have vot to set just, fair, and 

reasonable rates. 

CHAIRMAN JOHRSOK: Well, let •e ask a question, 

because this is I think the beat ti•e for us to have 

this -- the only ti .. we can have this dialogue. Then 

it would be your opinion that the court has 

jurisdiction to interpret the contract •• it relates to 

the contractual parties, but then we also have the 

authority to interpret the contract •• it relates to 

the i.pact that it •ivht have on the ratepayere7 

COMMISSIOKIR D&ASOK: Yea, absolutely. 

CHAIRMAK JOHKIOK: Ia that, Bob, your --

MR. ILIA&: That ia consistent with what we have 

reco ... nded here, and that ia the beaia for our 

reco ... ndation, yea. 

CHAIRMAN JOHNSON: And what do we -- at that point 

in t1 .. , if we diaavree with what the court said, then 

ve just -- we aren't bound -- and I vent to tell you 

why I'm vettinv into thia iaaue, because if ve ever get 

to revulatory out, I know thia vets so co•plicate~. but 

if we ever vet to the regulatory out clause and we say 

we didn't listen to what the court's interpretation, 

eomeone ia voinv to vet cauvht up there. How do we -

just walk •e throuvh that for purpoaee of the lepact 

JANE FAUROT - t04-37t-8669 
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that thia kind of • deciaion might have. 

MR. ELIAS: The aterting point for any analysis is 

the avoided coat and the coats that are due under t~e 

contract aa we reaaonably interpreted it at the time 

that it waa approved. That ie the baseline. And above 

that, I think they are all at iaaue. I think the 

regulatory out clauae ia a whole aeparate and distinct 

matter end repreaenta aa.ething that the parties 

arguing at ar.•a-length agreed to among themselves. It 

amount• to an aaau.ption of riak under the contract. 

And I think -- I believe it waa Mr. Watson that said in 

here the application of the regulatory out clause to 

Mr. McGlothlin ia aa.ething that the circuit court 

•ight reaaonebly be expected to interpret. And that's 

not eo .. thing that we have a concern about at this 

point, either. 

Again, our focua ia going to be on making sure 

that the circuit court's deter.inationa or a civil 

court'• deter.inetiona are conaietent with what we 

approved wherever we can get in there and play or get 

the matter referred to hear, so hopefully we won't have 

to address aome of theae thorny issues. But I think 

the regulatory out cleuae ia a aeperete and distinct 

issue and repreaenta an allocation of the risks between 

the parties. And that our deciaion as to the coats 

JANE FAUROT - t04-37t-866t 
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that vera cont .. plated under the contract ie aeparate 

and apart froa any diacuaaion of whether or not that 

contract haa a regulatory out clauae. 

CHAIRMAN JOHMSOK: But your opinion ie that you 

could have tvo aaparate interpretation•? We don't want 

to, and I agree, ve vant to be able to go into the 

court and convince th... But to the extent that ve can 

and they coae out vith one interpretation and we come 

out vith a different interpretation, for purpo••• of 

our ratepayer• ve can go vith our interpretation? 

MR. ELIAS: I believe ao, yea. 

COMMISSIOKIR CLARK: And than vhat ia the effect 

of the regulatory out clauae if ve don't approve it for 

coat recovery, vhat happen• then? 

MR. ELIAS: I think it'e to the cogenarator if the 

contract contain• a regulatory out clauae. I think 

that the cogenerator or the non-utility contracting 

party haa agreed vhen they aign the contract that if 

the coats weren't approved by thia co .. iaaion, it wee 

their reaponeibility or that they weren't going to get 

paid for that. 

COMMISSIOKER DEASOK: I think it would be FPC's 

call at that point aa to whether they are going to try 

to invoke a reading of the regulatory out clauae which 

relieve• them of actually pay thoee aaounte under the 

JANE FAUROT - 904-379-8669 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

16 

proviaiona of the contract. But that would be their 

call if that acenario playa out if they want to try to 

enforce that proviaion aa they underatand that 

proviaion. 

CONMISSIOHER CLARK: What doea the regulatory out 

clauae provide in thia context, what ia the language? 

CONMISSIOR STAFF: The regulatory out clauae 

provide• that if a regulatory body were to take an 

action that adjuated the pav-enta which the utility was 

making to the cogenerator, FPC would adjuat those 

payaenta to reflect that action and paaa that adjusted 

amount on to the QF. 

CONMISSIOW!R CLARK: So if we diaallow a certain 

amount, there ia no obligation for Florida Power Corp 

to pay that a.ount to the cogenerator. 

COMMISSIOR STAFF: I don't believe 80 under the 

term• of thia contract. And it'• at that point that 

the QF aaya, I live with thia, okay, or I can't take 

thia any.ore, I'• out of here. 

COMMISSIOHER CLARK: So why did we aend it to the 

court to begin with? 

COMMISSIOR STAFF: I don't know, ma'am. 

MS. WAGHER: Ca..iaaioner Clark, I would like to 

say •o•ething on the regulatory out clauae. I'm not 

sure that we have the juriadiction to interpret that 
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clause, so when staff says at this point in ti•e that 

they believe that Florida Power Corp can invoke the 

regulatory out clause, that is just we ere interpreting 

that clause. I would like to point that out. 

CHAIRMAN JOKRSOI: Well, one of the things that 

concerns .. , end I want to aeke aura we look at all of 

the par ... tera of this particular case, is that to the 

extent that we decide that certainly we can send this 

case to the court, and the court has the jurisdiction 

to interpret contracts, but we also have the 

jurisdiction to interpret contracts •• it relates to 

the ratepayer. If we ever get to the regulatory out 

provision, that is 90ing to 90 beck to that •••e 

circuit court and they are going to look at their 

interpretation of the contract, I would think, •• 

opposed to our interpretation. If we ever got to that 

point, and I know we don't want to get to that point, 

end that's why I don't want to be involved in theee 

cases. But it does concern .. that there appears to be 

ao•e inconsistency or ao.a struggle there between the 

two entities that are interpreting the sa•• provisions 

of the sa .. contract end who really has the final say 

as it relates to, I 9ueea, the parties or the 

ratepayers. 

MS. WAGNER: Chairaen Johnson -- I'• sorry, I 
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didn't ... n to interrupt you, but I would like to point 

out when you talk about the regulatory out clause, that 

I caae acrose a caaa which the regulatory out clause 

that the Ca.aiaaion -- and I can't recall the 

Commiaaion. I think it waa in the Freehold case 

(phonetic), but I'• not poaitive, or it waa referenced 

in the Fr .. hold caae, waa federally pree•pted fro• 

interpreting that regulatory out clause and it wee 

taken fra. their juriadiction. 

MR. ILIA&: And I think factually that caae is 

very •uch diatinquiahable fra. the aituatJon that we 

are confronted with hera. Eaaantially, Jn that caae, 

the New Jereay c~aaion and a New Jeraey utility were 

trying to uae tha regulatory out clauee to force the 

cogenarator into a different deal than the one that had 

been originally agreed to, agreed upon by all the 

partie• and approved by the Ca.aiaaion. And that ie 

not what we are trying to do here. We want the deal 

thet the Ca.aiaaion approved that the partiee agreed to 

at the outaet. And any changes to the deal need to be 

••aaured againat that atandard. 

CHAIRMAK JOHRSON: Sea, and in that vein -- I want 

that deal, too, but in that vain, it appear• -- it's 

hard for .. to reconcile thaea thaoriea. It'• almost 

like then we ahouldn't have aent it to the circuit 
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court at all. lecauae the way I look at it, what I 

thought we did wae we eaid the court hae the 

juriediction to interpret contracte, and we cited those 

provieione. Florida Power Corp caae to ue and tried to 

get ue to interpret it, we eaid no. Then we sent the 

caee to the court, and I agree that we alway• have 

juriediction over coat recovery, but it ae .. a that we 

ere liaited by the definition that the court hee giv~n 

ue for avoided coat. And you're eeying we aren't 

liaited, becauee if they give ue the wrong definition, 

if we don't like that definition 

MR. ILIAS: It'e not a caee of liking or dielikinq 

the definition. the definition that control• for cost 

recovery purpoeee ie the baeie that we approved the 

contract on initially. 

CHAIRMAK JOa.SOM: So do you really think that we 

ehould have eent thie to the court? Did we kind of 

abdicate our juriediction at that point? 

COMMISSIOMIR DIASOM: I think we need to clarify 

eoaething. l'a not eo aura we eent it to the court. 

we juet kind of acquieeced end backed away. The 

pertiee, or at leaet one party wee already eeyinq that 

the court had juriediction end we had no juriediction. 

So it waen't like we eent it over there. l'a not eo 

sure that wae the we acknowledged that the court had 
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jurl•dlction to interpret the provi•ion• of the 

contract ae it pertains to the parties, and I don't 

think -- but by doing that we did not back away one 

etep fra. acknowledging our jurisdiction to eat rates 

which are juet, fair, and reasonable. And to do that 

and to protect the ratepayer we have to look at avoided 

coat •• we understand avoided coat, and under our 

understanding of avoided coat that ie the baeie that we 

approved the contract to begin with. And that's what 

•Y underetanding ie of what --

MR. ELIAS: And I think there are two eats ot 

interest• here; there ie the ca.pany/independent power 

producer, and coepany/ratepayere. ca.pany/independent 

power producer, courts; caepany/ratepayere, co .. ieeion. 

And that ie the dichota.y that I would draw. 

CHAIRICAII JOIIRSORI And tllat ie a dichoto•y 

tllat'e a probl .. , too, to have all thaee different 

entities interpreting these contracts for different 

purpoeee. 

MR. ELIAS: And if the Ca..i•eion wae to aeeert 

jurisdiction over these contrecte for all purposes, I 

see proble•• with that, too. 

CHAIRICAII JOHRSOR: What about for purpoeee of 

avoided coat analyeie and --

MR. !LIAS: I'• sorry? 

JAR! FAUROT - t04-37t-866t 
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CHAIINAI JOHIIOI1 What about not for ell 

purpoea8, but for purpo••• of whet Florida Power corp 

originally did, aeid could you tall ua if we are right 

with ra•pact to how we era doing thia avoided coat 

methodolo9Y7 

MR. ELIAS: And I think that thet'a the policy 

that we era pur•uift9 nov i• to .. ka aura that what we 

believe, the baai• of the contract wee originally 

approved under i• before the feet-finder, wherever it 

ia, whether it'• in • civil court or whether it'a 

before thi• Co..i88ion. 

CHAIRMAR JOHRSOR: And where do you think it 

ahould be? 

COMMISSIOK!R DEASO•: Hera. 

MR. ELIAS: Wall, •• fer •• avoided coat, I think 

clearly we have the better undar•tending, the better 

familiarity with the •ubject .. ttar, end the 

institutional knowledge to put on the factual evidence 

to .. ke the .oat infor.ad determination end conaiatent 

throughout a utility and statewide. That'a one of my 

concerns with ceding thia .. ttar or letting the circuit 

courts decide thi• .. ttar ia inconaiatent 

determinations among the 20 different circuits. 

CHAIRMAR JOHRBOa: So you think it ahould be 

decided hera? And can it legally be decided here? 

JANE FAUROT - 904-379-8669 
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MR. ELIAS: Well, I think we need to seek referral 

wherever it's appropriate. 

CHAIRIIM JOHRIIOII: s .. k what? 

MR. ELIAS: Seek referral froa the circuit courts 

the way we did in the teleco caees and soae of the 

othere, Ha.e Shopping Retwork, to have thoae issues 

decided here. 

CONMISSIOKIR CLARK: I don't think we eought 

referral in the Hoaa Shopping caee, I thlnk they gave 

it to ue. And I could be wrong. But I aupport the 

notion that the way to addr••• it !a through 

intervention to .. ke aura that the court haa the 

benefit of what expartiee we .. y have on it. Another 

way to addreae it !a to be very clear when we have 

approved the contract to aay th!e te how we interpret 

this contract provtalon, which I undaratand we didn't 

do in thia caae. 

MR. FLOYD: Coaateatoner Johnaon, could I just 

make two very brief pointa? I know that thia is mostly 

a legal arguaent, but juat a couple of ph!loeophtcal 

background pointe. And thia le juat ay pareonal 
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opinion hare, but when the Ca.aieaion firat analyzed 

end approved theee contracte, the Co..iaaion took eome 

riak on behalf of ratepayera. Regulation ia not riek 

free. And I think part of the riak we take ia that our 

lnterpretetlona of thinga .. Y turn out to be different 

than the way the courte interpret it. And aa much ae 

we would like to .. ke thie procaae riak free for the 

ratepayare, I don't think we can do it. 

Row, I'a not going eo far ae to aey if aomebody 

got punitive daaagee in the court that we would have to 

allow that. That ie where our coat recovery come ln. 

I think we have aoae diacretlon there to come back 

there end eay we are not giving you coat recovery 

becauaa you aia .. naged the company or for whatever 

reaeon you got punitive daaagaa, we are not paeelng 

that through, but the legiti .. te avoided coeta. That's 

point nuaber one, that I don't think we can make thie 

rlak free the way that we are trying to, at leaat the 

alternate racaa.endation. 

Point number two, vary briefly la that we have 

raised thia point of avoided coat to the ultimate lew, 

in other worda, that auperaedea all other pointe of law 

and equity, and I juat don't believe that. I think 

initially when we look at theae contracte, thet'a 

certainly the pri .. ry intareat ia that we do not want 
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to exceed avoided coat. But once you get into a 

dispute and a poeeibility of litigation and that kind 

of thing, then I think you have to look at it broader 

to make aura that everybody ie treated -- fairnees 

comee in, not juet pointe of law. And I don't think 

you can go to a court or tell people to go to court -

maybe we didn't tell th .. to go there, but they went 

there, and the court eaid one thing and we eay, well, 

we are not going to allow but a part of thie. I just 

don't think that'e fair. And that'e -r eecond point, 

and I appreciate it. 

COMMIBBIORER CLARK: I want it to be clear that 

it'e not a .. tter that we gave up juriediction. I 

believe the declaratory etat ... nt wae baaed on the fact 

that courte are given the authority to interpret 

contracte, not thie Ca..ieeion. 

MS. WAGNER: That'e correct, co .. ieeioner Clark. 

And aleo in Order au.ber 950l10, which we have 

diecueeed quite a bit and Docket 940771, we have gone 

back to thie .. ny ti .. a and eaid that we can only 

revisit coat recovery if we can ehow fraud, 

misrepreeentation, or aietake. And it wae my 

suggeetion that -- and I think Chair.an Johneon 

mentioned it earlier, that it aight be pr ... ture for us 

to make or to have you all .. ke a decieion on coat 
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recovery at thia point. And if the tiae comee where in 

the circuit court there ia a difference of 

interpretation, and, let'a aay, in the Leke court 

proceeding• that the judge interpreted it to be, let'e 

eay, lt aillion, whereaa according to our ataff 

calculation• it ahould be, let'a aay, 15 aillion. At 

that ti .. , I think it aight be appropriate for it to be 

brought back to ua and then we hold aoae aort of 

evidentiary hearing to find out whether or not there 

waa fraud, aiarepreaentation, or aietake. That would 

be ay recommendation. 

COMKISSIORER CLARK: You're .. king -- that's with 

reference to Ieeue 17 

MS. WAGKIRI That'e correct. 

CHAIIUIAII JOIIIIIIOit: Any other c-nu on Issue 1? 

Did the partiee want to apeak to Iaeue 17 

MR. FAMA: Yea, Chairmen Johnaon. Jia Feae on 

behalf of Florida Power. I would like to follow up on 

e couple of points that were diecueeed among the 

co .. isaionera. Aa far aa the juriadiction is 

concerned, I think the Coaaiseion clearly hea 

juriadiction over the negotiated contract, and thet'e 

whet you looked at at the ti .. you approved it beck in 

1991. There is no queetion about that juriadiction, 

end that you have continuing coat recovery 
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juriediction. But aleo there 1• a concurrent 

juriediction in the court• to interpret the contract, 

and I think the Co.aieeion correctly recognized that 

juriediction, particularly when it pertain• to disputes 

between the partiee. 

COMMISSIONER ClARa: Mr. r ... , ie it a concurrent 

juriediction or do they have juriediction over 

interpreting contracte? 

MR. FAMA: Well, I think in thie caee, 

co .. ieeioner Clerk, it'• concurrent, beceuee I think 

that the calculation of avoided coet ie a epactal -

that'• within the province of the C~iseion under 

PURPA, end you have a eituetion where the calcuiation 

of avoided coet ie exactly whet ie at diepute in the 

courte, •• well. And that'• why I eay it that way. 

CHAIRMAB JOHKSQI: And I'• eorry for interrupting, 

too. And do you agree with what Mr. Elias is saying? 

MR. FAMA: Ro. Ro, I don't agree, because, 

Chairaan Johnaon, I think what you did ia, this 

Commiaeion hea coneiatently and repeatedly aaid l~at 

after the initial action• it tekea with reepect to ita 

juriediction approving a negotiated contract, that 

after that, it will really decline to exerciae ita 

juriadiction any further. And you have said that 

repeatedly. You eaid that -- you aaid that in 1995 
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You •aid it in your rule• when you had a 

proceeding back in lttl and ltt2 on i•pleaentation of 

the cogan rul••· And that order •tated once the 

co .. i••ion•• dete~ination of prudence beco•e• final by 

operation of law, the utility cannot, ab•ent 

extraordinary circu.atance•, be denied co•t recovery of 

payment• .. de to a or under a negotiated contract. 

That•• what you •aid in that order. You i••ued a rule 

that •aid •o..thing •i•ilar. Fi~ energy and capacity 

payment• .. de to a qualifying facility pur•uant to a 

••parately negotiated contract •hall be recoverable by 

a utility through the Ca..i••ion•• periodic review of 

fuel and purcha•ed power co•t• if the contract i• found 

to be prudent. So, again, •ort of the notion i• you do 

your work up front and you don't revi8it ab•ent fraud, 

mietak•, or ai•repreeentation. 

You talked about the reg out clau•• in '95, and 

you decided that that -- you •aid that we do not think, 

however, that the regulatory out provision of the 

negotiated contract ao .. how confer continuing 

responsibility or authority. Again, you didn't want to 

continue with the jurisdiction. 

Adainietrative finality coaee into play here. The 
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party that detri .. ntally relied on thia, they have 

aettled, they have built a project, the partie• have 

aettled the caae. At what point doea the Commiaaion's 

order beca.e final and peaa out of ita handa and ao the 

partie& can rely on it. I .. an, thia atarted in 1991. 

If we wait another two year& for the Lake court to make 

a deciaton, could it be that the co .. taaton ia aaying 

you have to watt eight year• before thia become• final 

before you really know? I think that'• unreaaonable. 

And what I'a auggeeting ia that I agree that you 

have, you can't give away your coat recovery 

juriadiction. But, in the courae of the Coamisaion•a 

action• over the yeera in thia area, you have pretty 

conaiatently aald you were going to look at it hard 

1n1t1ally and you won't look at it again abaent fraud, 

alatake, or alarepreaentatlon. And for you to switch 

gear• nov at thla point, I think would be arbitrary and 

capricloua, and I think you run a fairly high rlak that 

a court would aay, walt a alnute, Ca..laaion, you can't 

switch gear• like thla eight year• down the line 

between l9tl and aay lttt, if that'a when the Lake 

court order would finally co .. out. 

CHAIRMAN JOHRSOM: Explain to ae how we would be 

shifting geara? What do you aean ahiftlng gears? 

MR. FAMA: Well, you would be -- you have 
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conaiatently aaid you would not -- juat what you aaid, 

co .. iaaionar Johnaon, you would not interpret 9.1.2. 

You didn't interpret it, you juat interpreted it kind 

of in a groaa way when you originally approved the 

contract in '11. You declined to do it i~ '95, you 

gave to the courta, you aaid you wouldn't look at -

reg out really didn't give you anything extra. You 

juat had the Paaco caae aix veeka ago, okay. And then 

-- but then the ataff reca.aendationa are founded upon 

the notion, vall, if we don't like what the court doea 

in Lake, we are going to interpret 9.1.2 the way ve 

vent to interpret it. If we dieagree with the court, 

trigger reg out. And I'• auggeating that ia a revera~1 

eight year• down the line, and I think that a court 

might find that arbitrary and capricioua given that 

aort of a conaiatent courae of action. 

CHAIRMAR JOHaso•: Mr. Eliaa, you vera ahaking 

your head. 

MR. ELIAS: Yea. It'a not a quaation of 

interpreting the clauaea of the contract the way ve 

want to, it'a what they vera at the ti .. the Commiaaion 

approved the contract. What the reaaonable 

underatanding of what the teraa of thoae contract• 

meant at the ti .. that they vera approved. And I think 

that that ia a fact queation that ve can put on 
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evidence to d.-onetrata that avoided coat wee 

conaidered to be A, B, c, D, end here ia the beaia for 

it. And it'a not a quaation of deciding that we do~·t 

like what the court did, it'a a quaation of whether or 

not it ia conaiatant with the baaia that the Commission 

approved it at the outaat. 

And the aacond thing ia that I believe, and the 

reco..andation aaya that auch a finding by a court that 

avoided coat ia X+2, when we can d.-onatrata that it 

wee X at the ti .. of approval ia a •iataka end ia 

conaiatant with avery pronounc ... nt the Co.aiaaion has 

••de concerning ita juriadiction over coat recovery in 

these .. ttera. And than the other thing that I would 

take iaeua with ie whether or not thia conatitutaa 

revisiting the iaaua of coat recovery or juat enforcing 

the deal that wee .. de way back when. And we think 

it's the latter. 

CHAIRMAN JOHMSOK: So the •ietake goaa not to the 

parties, but to the court •• having .. de a •iataka, and 

we can do that? 

MR. ELIAS: Yea. Or that it wee our •iatake, that 

we thought it meant aomething different fro• what it 

really did at the ti .. it wee approved, and if we had 

known what it wee at the ti .. that we would not have 

approved it in that a.ount. I think that'a conaiatant 
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with the contract definition of •iltake. 

CHAIRNAM JOHRaa.: And how do we get around -- and 

maybe we don't, .. ybe thia ia okay, but how do we get 

around the awkwardnaaa of -- and I don't think we are 

trying to interpret the contract the way we want to 

interpret the contract, I agr .. with you there, but 

that the way we intended it, the awkwardneaa of ua 

putting on • caae before ua aa to the interpretation of 

the contract and the whole idea of why we let courta do 

it. lecauae there ..... to be aa.e .. ybe balancing of 

the poaitiona of the partiea when it would be the 

co .. iaaion putting on the caae before the Commiaaion to 

convince the Ca.aiaaion •• to what we .. ant. Ia that 

okay, or did I juat bring that incorrectly? 

MR. ELIAS: Our botto. line charge here ia to 

repreaent the public intereat, and thia ia the kind of 

iaaue where there .. y not be aa.abody alae willing to 

atep forward and .. ke en effir.ative caae that thia ia 

what the Ca..iaaion .. ant at the ti .. becauae it"a in 

no one alae'• own aelf intereat. And in that 

circwaatance, you know, I think it'a entirely 

appropriate for the ataff to da.onatrate to the same 

atenderd •• everybody alae, with co•patent aubstantiel 

evidence, to the eatent that we can that thia ia what 

the Ca.aiaaion ... nt at the ti .. it approved the 
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contract. 

CHAIRMAN JOHRSOR: Thank you. 

MR. rAMA: You •••• Cheir.an Johnaon, that's our 

probl... We aaked the Ca.aiaaion in 1995 and in 1994 

to tell ua what they .. ant when they originally 

approved the contract, and the Ca.aiaaion declined to 

do that. And then to aay year• later, oh, nov ve are 

going to tell what ve .. ant, ve wouldn't do it in '95, 

but we are going to wait until after the court decides 

and then we are going to aay, no, ve ••ant ao•ething 

different. I think a~iniatrative finality prevents 

that aort of thing fro. happening. 

MR. ELIAS: And the probl .. that you have ia that 

there are contractual iaauea between the partiea that 

are clearly outaide the juriadiction of thia 

Ca.aiaaion. You know, ve are not going to award 

punitive da.agea baaed on a failure to parfor.. 

COMMISSIOKER CLARK: But, Mr. Eliaa, vaan•t this 

caae about the interpretation of avoided coat, and that 

vas part of the declaratory atate .. nt when ve aaid even 

that ia a contract .. tter to be reaolved in the courts? 

MR. ELIAS: And I don't think that ve reaerved any 

juriadiction, if I can uae that tar. looaely, tvo years 

ago when ve iaaued the order deter.ining that the 

circuit court vaa the --

JANE FAUROT - 904-37t-866t 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ll 

CONMISSIORER CLARK: So then ie vhet Mr. Fa .. eaid 

correct? 

MR. ELIAS: I think you have a different eat of 

intereete ae between the cogenerator and the utility 

and the utility and ita ratepayere, and that•e vhere 

the line 9ete drawn. 

CHAIRMAR JOHRSQa: So the anever ie no, he vaen't 

correct? 

MR. ELIAS: Aa far ae the intereete between the 

partiee, I think he ie, but I don't think that that ie 

the final vord ae far ae an adjudication of intareet 

between the utility and ita ratepayere. 

COMMISSIORER DBASQa: Refreeh •Y ...ory. It seems 

to •e that vhat vae preeented to ue at the ti .. that ve 

issued the declaratory etat ... nt vae there vae an 

effort to have thie Co.aieeion interpret avoided cost 

for purpoeee of vhat the pav-ant vould be between 

Florida Pover Corporation and the co9enerator. It vas 

not for the purpoee of tellin9 ue, define avoided cost 

to tell ue vhat ie 90in9 to be the aaount, the maximum 

amount you are 90in9 to ellov coat recovery if this 

ever beco .. e an ieeue. It vee tell us vhat ve have to 

pay thie co9enerator. And ve eeid, eorry, ve can't 

interpret the contract to tell you vhat you have to pay 

the co9enerator. But by ue doin9 that ve did not say, 
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but we are not ever going to interpret the contract 

when it becoaea an iaaue to deteraine what ia fair, 

just, and reaaonabla to aak the ratepayers to pay under 

thie contract. And what truly ia avoided coat under 

the standard under which the contract wae originally 

approved. I think there ia a difference there, and I 

think t~t'B w~t we did, If I'• wrong, correct me, 

but I think that'• the aituation. At leaet that's the 

way I underetood it. 

COMMISSIOR!R CLARK: I didn't underatand it that 

way. secauaa, in effect, becauae there ia a regulatory 

out clauae, the anewar ie the .... aa what FPC is 

obligated to pay the partiea. We ehouldn't have sent 

it, we ahouldn't ~ve conceded juriediction. 

COMMISSIOR!R DIASOR1 Well, I wae very reluctant 

to do it to etart with, and parhape I'• aad to admit 

it, but I wae kind of -- I wae overwhel~ by all the 

legal argu.ant. That waa the only thing that we had to 

do, and I wasn't CQafortabla doing it then, but it 

appeared that legally that ia the only thing that we 

could do. 

COMMISSIONER CLARK: Well, Ca.miesioner Deason, 

let me just aay that none of ua, I think, were 

comfortable with it, but the fact of the .. tter ie we 

are required to follow the law, and the queation wae 
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who hae the authority to interpret contracte. 

CONMISSIOKER DEASON1 For purpoeee of determining 

what the pa~nt ie. That wae what wee in diepute, the 

payment. When they write that check every month or 

whenever it ie, how auch ie that check going to be. 

And we eaid, eorry, we can't interpret that. But by 

eaying that we did not eay but we are going to 

interpret it when it co.es to aek the cuetoaere to pay 

their .anthly check to Power Corp how auch that ie 

going to be, and that ia our juriediction. 

MR. FAMA: Chairaan Johneon, I have nothing 

further. Kr. Mixon ie here to diecuee the bueine•• 

deal, but I think eince we are on the legal ieeues 

.. ybe I will defer to Mr. Wright, he hae eome legal 

iaeuee to diacuee. 

CHAIRMAN JOHKSOK1 Mr. Wright. 

MR. WRIGHT: Thank you, Chairaan Johneon. 

coma1seioners, I'• going to be very brief, despite the 

fact that I over-prepared here. A8 to Ieeue 1 -

COMMISSIONER CLAR11 Kr. Wright, who do you 

represent? 

MR. WRIGHT: I'• eorry. Shef Wright, law firm of 

Lender• and Pareone, repreeenting Lake Cogan, Ltd. end 

NCP Lake Power, Incorporated, ita general partner. 

With •• aleo ie David N. Ricke, bua1neee aanager for 
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any quaetiona. Thank you, Ca.aieetonar Clerk. 

]6 

Juet to follow along eome r ... rk• that vera .ada 

both fro• thie aide of the bench and that eide of the 

bench. Lake Cogan believe• that you should not address 

Ieeue 1. Thie ieeua ie not neeeeeary to decide any of 

the ieeuee that are properly before the Ca.aieeion 

today. The ieeue before the Co..ieeion today ie 

whether to approve a eattl ... nt egrea .. nt that we agree 

with Florida Power, provide• eignificant benefit• to 

Florida Power Corporation and ita ratepayere. And, in 

addition, provide• eignificant protection to FPC and 

ita ratepayer• againet further continganciea in the 

outco-. of the litigation that is etill pending. 

Thie ieeue, leeue 1, hae not been put before you 

by either Lake or FPC. A decieion on thia iaaue would 

not dete~ine any party•• eubatentiel intaraata. If 

anything, if you are aver going to try to get to thiE 

issue, it ahould be a caae-by-caee dete~ination. 

CHAIRMAR JOHBSOR: Let me aek you a queMtion as to 

the relevance of thie ieeua. I aee thie ieeue •• 

relevant becauee the priaary analyeie ie baaed on rlek, 

and risk for the ratepayer•. But if thie iesua ie 

saying the ratepayer• don't even have a riek hera, 

because we get to dete~ine the avoided coat, eo there 
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ia no riak of what the courta ai9ht do, then that 

really doea in 8Y •ind i_,act whether or not that whole 

risk analyaia eat out in the pri .. ry reca..andation ia 

accurate. Could you reapond7 

MR. WRIGHT: Well, it .. y take .. a few aeconda to 

get there. Again, I don't think thia ia part of the 

iasue that ia before you, which ia whether to approve 

the aettlement agr .... nt. I agree with juat about 

everythin9 Mr. r ... haa aaid aa to why Ca..iaaion 

precedent, I think, preclude• you fro. reviaitint coat 

recovery. Aa he put it in ltt5, you guya aaid, no, we 

are not 90in9 to do thia. That ia up to the courta. I 

don't think that you can --

COMMISSIOK!R DIASOR: Mr. Writht, let ae interrupt 

you just a aecond. When you aay reviait coat recovery, 

it aeems to .. that the queation haa never been put 

before the Ca..iaaion. Thia contract operated and 

there wee no diapute aaon9 the partiea, there vee no 

issue under an interpretation of what conatituted 

avoided coat. Soaa par ... tera chanted and it appeared 

that thia unit would not be diapatched •• it previously 

was underatood it would be diapatched. The queation of 

avoided coat c... into queation, and that thia ia the 

first opportunity. We era not reviaitin9 anything. 

This ia the firat ti ... 
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MR. WRIGHT: lhat, C-iaaioner Deaaon, 

raapactfully I think you approved thla contract for 

coat recovery in your Order 24734 on July lat of 1991. 

And, further.ore, you approved recovery of palfllanta 

under the Lake contract and under 7, 8, or 9, depanding 

on how you count, other cogeneration contract• for 

parioda wall in eaceaa of two year• aa raqueated by 

Florida Power that ware conaiatent with projection• 

that Florida Power .. de to you at the ti .. they ca•e to 

you, aought and obtained your approval of theae 

contracta for coat recovery. 

Nov, if I could juat continue briefly. I think 

there are a lot of good raaaona not to addreaa thia 

laaue. I have ticked off aeveral alraady. I don't 

think it'a naceaaary, it haan•t really bean put before 

you by either of the partiea who are aupporting this 

aettla•ant agra ... nt. 

Additionally, there are a lot of other iaauaa that 

are implicated here. There ia potentially a fact laaue 

aa to whether there waa a •iatake, and there are 

numaroua legal iaauea. I think there ia a potential 

laaue aa to whether a atate•ant of thla type in thla 

context would be a rule. If ao, it would not be 

validly pro.ulgated. There are conatitutional contract 

laauea, there are aeparation of povara and pri .. ry 
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Not eurpriaingly, I don't agree with Mr. Ellaa 

that the Freehold caae ie very dietinguiehable at all 

froa the !natant caee, and I would like to read to you 

juat the final holding etat ... nt froa the Freehold 

decieion, which ie reported at 44 Fed. 3d, 1178. The 

court atated -- thia ie the Third Circuit of Appeala-

stated, "Finally, - hold that once the BRC, the flew 

Jereey Board of Regulatory Ca..ieeionere, approved the 

power purchaee agre ... nt bet-n Freehold and JCPIL," 

Jereey Central Power and Light, the utility involved in 

that caee, •on the ground that the ratee were 

coneietent with avoided coat, juet, reaeonably, and 

prudentially incurred, any action or order by the BRC 

to reconeider ita approval or to deny the paaeage of 

thoee ratee to JCPIL'e coneue.re under purported etate 

authority wae pree.pted by federal law." 

MS. WAGIIIR: Chairun Johneon, .. Y I try to -- and 

thia ia etrictly A¥ opinion here. May I try to answer 

the queation that you juat poaed to -- goeh, Mr. 

Wright. I forgot your n ... for a aoment, and I eee you 

all the ti... It'e 8¥ opinion that -- the reaaon why I 

feel that it would be pr ... ture for you to aake a 

deciaion on thie ieeue ie becauee unleea we have 
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evidence in front of u• or we can a••ert with eo•e eort 

of certainty fraud, •1•repre•entation, or aietake, I 

don't feel co•forteble eeying irregardleaa of what a 

court'e deci•ion i• we can deny co•t recovery. 

CHAIRMAN JOHRSOR: One of the ieauee that I'm 

dealing with i• that to .. it appear• •• if ita a legal 

i••ue whether or not end the whole ieeue that Bob 

Elie• rai8ed with re•pect to ue having the authority to 

interpret the contract ae it relatee to Florida Power 

Corp end the ratepayer, t~t that•e a legal ieeue. And 

if the enaver to that legal i••u• ie, yea, we have the 

authority, then a lot of the -- the pri .. ry 

reco...ndation •aye, vall, ve need to accept thie 

•ettl ... nt to •itigate the ri•k ae•ociated with 

litigation. But if Bob'e anelyei• ie right, there ie 

really no ri8k a••ociated with the litigation. So, 

that whole pr .. iee kind of fall•· 

And if Bob'e anely8ie ie right that there i8 no 

riek a•eociated with the litigation and the court 

and the PSC doee indeed have the authority to calculate 

avoided coat, then a• the alternative reco .. endation 

•tate•, if we have that authority and if we determine 

that avoided coat i• -- that the recovery being allowed 

i8 aore then the avoided coat, and we have the 

authority to do •oaething about that, then we have to 
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do ao.ething about it. And ao to .. the anawer to that 

legal queation really doe• i~ct both the priaary and 

the alternative reca.aendationa and hov I would view 

thea. 

MS. WAGRER: I underatand what you're aayinq, 

Chairaan Johnaon, but I don't feel coafortable when we 

.. ke thia deciaion baaed on what we have in front of ua 

without firat letting the partie• reapond to this 

question. 

CHAUUIAII JOIIIISOII: I agree. 

MS. WAGIIER: And, therefore, I think it ia 

pr ... ture what conatitutea •iatake, what conatitutes 

fraud, aiarepreaentation, and I would feel it 

appropriate to allow aoae other arvu-enta and to allow 

ua to delve into it a little deeper to deteraine what 

actually would encoapaea that. 

CHAIRKAII JOKIIOI: Well, I'• atarting to feel that 

aame way. ~hia iaaue waan't couched thia way in the 

laat caae that we deterained, but -- and Caa.iaaioner 

Deaaon ia perhaps correct, that wa haven't addressed 

thie queetion, neither have the partiea, this legal 

issue. And even the analyaia that ataff provided, it's 

not a vary atrong legal poaition. It just kind of lays 

out what happened in another caae by a diffe~3nt 

attorney and what he aaid. So it doe• appear before 
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aakinv a deeiaion on aa.ethinv like thia that at leaat 

the iaaue ahould be briefed and better underatood, at 

leaat by .. , before I aake a vote, becauae I do believe 

that the reaolution of that laval iaaue impact• both 

the priaary and the alternative. 

COMMISSIONER CLARK: I think you could not -- in 

•Y opinion, there .. Y be circu.atancea under which we 

could deny it. To .. you can reach a deciaion on the 

other iaauea without affiraatively decidinv one way or 

another. You can believe there ia enouvh of a riak in 

a court aayinv that we don't have that juriadiction to 

aake a deeiaion to accept the aettl ... nt. So what I'm 

auvveatinV ia we don't have the laat word on that 

iaaue. 

CHAIRIIAif JOHIISOih lfhether even if we vera to 

frame a poaition on the laval iaaue, you're aaying thA 

court• could atill aay that you're wrong. 

CONMISSIOaER CLARK: Right. Well, the Supreme 

court could aay we vera vronv. 

COMMISSIO.ER DEASO•: Well, that•a true with 

everything we do here. I .. an, the court could tell ue 

we are vronv in all our deciaion•. So that amount of 

riek ie voinv to be regardle•• of what we do. But I 

think, if I underatand what Chairaan Johnaon i• •ayinq, 

ie that to her it'a relevant on how •he evaluate• the 
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risk factors and What ie appropriate under the various 

staff reca.aendation and alternate reco..endationa ae 

to how that risk ie going to be evaluated in her own 

mind, and I tend to agr .. with her. It does have a 

bearing on it. And while I agree that a court aay 

ultiaately a9ree or diea9ree with whatever we do, there 

ie a riek factor ae to bow tb1• Co.aieeion interprets 

Ieeua 1, and if we can diecuee that and gat a coneaneua 

one way or the other, then we know at leaet how the 

Ca.aieeion interpret• that legal ieeue, realizin9 that 

a court .. y diea9r .. with that legal ieeue. 

COMNISSIOIBR CLARKI I don't believe it'e 

necessary to aake a daciaion. How we personally may 

evaluate that risk .. y 90 into our decisions un the 

other one, but it's not ea.ethin9 that I think we 

should do in thie caee, particularly when it hae not 

bean briefed and fully diecueeed. 

CHAIRNAK JOHIIOR: Well, I agr .. that it -- my 

thoughts are that it should be briefed and fully 

diecueeed. 

COMMISSIONER CLARKI I would aleo point out if 

that's what you want to do, we have got to go back to 

the other eettla .. nt we approved. 

CHAIRNAK JOHNSQN: Well, it's a new ieeue that haa 

been raised by staff in this particular case. Would 

JANE FAUROT - 904-379-8669 
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you agree with that, Mr. lliaa, and could ve do that? 

COMMISSIOKER CLARKI Ia that order final? 

MR. ELIAS: That order ia final, yea. And it ia 

we raiaed it thia ti .. becauae we vera concerned 

after the diacuaaion at the laat agenda that the 

queation of coat recovery of a.ounta approved by a 

civil court vaa a queation that vaa cloaed at that 

point in ti••• and that'a ea.-thing that ve atrongly 

diaagree with. 

COMKISSIOKER DEASOII While I would like to 

reconaider the previoua one, while I would like to, but 

I don't think we ahould. I ... n, I vaa on the •inority 

deciaion, I think it vaa a bad deciaion, but that being 

it vaa .. de and that ia the deciaion and the order i• 

final. So I don't think that we ahould be reviaiting 

that at thia point. 

I do think that the queation that ve are debating 

hera vee raiaed and diacuaaad to ao.e aatent under the 

pravioua agenda it .. , and I congratulate ateft for 

bringing it forward and trying to a•plify it to •ome 

eatent, becauae I think it ia very relevant to how ve 

evaluate what the riak factora are. Bacauaa any time 

you approve a aattla .. nt you era trying to evaluate 

riak fectora. And I think that if need ba va can defer 

thia matter end let the partiea brief thia end make a 
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decieion later. aut to .. it ie extr .. ely important to 

have an underetanding of how thia legal iasue impacts 

the riak factor• that are part of the analyaia of the 

varioua ataff raca..endationa. 

CHAIRXAK JOHRSOK: Any other co.aenta on that? 

MR. FAMA: Ca.aiaaionar Johnaon, can I addreaa 

that? Florida Power doea not vent, doaa definitely not 

vent deferral in thia caaa. I think there is a risk 

attendant to that. The riak ia the benefits of the 

aattl ... nt .. y be gone forever if va defer this caee. 

I think what the Co.aiaaion can do ia -- and ve have 

done eo-. reaearch on thia -- raviait the 

juriedictional order .. de in 1115, and it can open a 

docket to do that. And there ia atill another cogan 

caae out there, the Dade caae, where you don't have 

finality triggering becauae there ia no court decision 

and there ia no aettl ... nt of the partiea. 

I'• aura Mr. Wright ia going to diaagrea with 

that, but the fact of the .. tter ia I think the 

cleaneat way to deal with thia rather than defer and 

run the riak of loaing the Lake aettle .. nt or 

diarupting aettl ... nta already approved ia to reviait 

your juriadiction. I think the Co.aiaaion alwaya haa 

authority to raviait ita juriadiction and what it did 

in 1995. That'• what the court caaea aay, and I think 
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4 Corporation, that we do not want to eee thie deferrPd. 

5 We don't think it needa to be deferred. I don't agree 

6 that you can revi•it your order that you aade in 1995. 

7 You aight po••ibly be able to undertake a ruleaaking to 

8 try to a••ert thi• type of authority if you wanted to 

9 pur•ue •oaething generic. l'a not •ure, and I will 

10 tell you that Lake'• po•ition and ay belief ia that you 

11 don't have that authority. But if you're going to try 

12 to pur•ue it, it would be better to puraua it in a 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

aeparate docket rather than hold up thi• aettleaent and 

po••ibly lo•e it• benefit•. 

CHAIIUIAII JOHIISOII: Say that again. You aay you 

don't, but tundaaantally you don't believe we have the 

authority to do what Florida Power Corp •uggeated that 

we have the authority to do. 

MR. WRIGHT: ~t'a what I •aid, yea, aa•am. I 

don't think you can revi•it your order froa 1995. I 

think to do eo would be incon•i•tant w-ith your prior 

ordera regarding coet recovery, with your prior 

deci•iona and your lt95 deci81on regarding your 

j urladictlon vi th reepect to contract a. And, f-rank 1 y, 

I think federal pr ... ption will apply. 
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CHAIIUIAII .JOHIIIOih And what h your ar~nt aa to 

why thia ieaua that haa bean raiaed, Iaaua 1, ahou1d 

not be briefed and further explored? 

KR. WRIGHT: It'a not neceaaary to thia docket. 

It'a a 9anaric iaeua. If you want to addreaa it, 

addreaa it generically. 

CHAIIUIAII .JOIIIIIOIII And 1t will be applicable to 

the Dada caaa7 

KR. WRIGHT: Po .. ibly. 

COIOIISSIOHR CI.A.!Ut: Medea Chairaan, I don't know 

if we are through diacuaaing it, but I know there are 

people on the beck row that I aaeuae they c .. a up to 

diacuaa thia iaaua. I have eaan Kr. Hove tor the firat 

tiaa on thie iaaua. Are you hare to apeak on it7 

MR. HOWl: (Inaudible). 

COIIMISSIOHER CLAIUI:: Oh, you are in Una tor 

another ltea7 

KR. HOWE: Ko, no, I juat don't need to apeak on 

Issue 1. 

COIIMISSIOK!R ClARK: All ri9ht. I 9uaaa l'a 

confuaed aa to where we are. Are we juat on Iaeua 1 or 

the whole 1teiB7 

CHAIRIIAX .JOIIIISOK: We vera on Iaaue 1. But, Jlr. 

Howe, are you going to want to apeak on aoae ot the 

other 1aauaa7 

.JAKE FAUROT - 904-37t-866t 
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IIR. IIOifEI Yea, ...... 

CHAIIUIAII JOIIIISC.: Okay. Then- can -- and, Mr. 

Wright, you had c~leted your co ... nta, had you not? 

IIR. WRIGHT: At leaet with raapect to Iaaue 1, 

yea. .. • .. • 'l'bank you. 

CHAIIUIAII JOIIIISC.: Staff, any other co .. anta7 

IIR. ILIAI: Juat one very briefly, Mr. Wright 

concluded with a quota fro. tha holding in the Freehold 

9 caae, and I think the operative word there waa that the 

10 Wew Jaraey Co..iaaion could not reconeider ita deciaion 

11 

12 

13 

to approve thoae ratea. Thoae ratae -r• the onea that 

were approved in the contract when it waa initially 

approved, and that ia what - believe the ratepayers 

14 ahould be reaponaible for hera. And - dQn't think 

15 that aaauring that what ia paaaed through for coat 

16 recovery aa conaiatent with what waa initially approved 

17 ia inconaiatant with the holding in the Freehold case. 

18 CHAIRMAII JOIIIIIIOih Okay. on the other iasuea, did 

19 ataff want to .. ka any preliainary co-.enta or go 

20 directly to the partie•? 

21 

22 

23 

24 

25 

MR. ELIAS: We don't have any initial co .. enta to 

lUke. 

CHAIRMAN JOHKIIOR: Doea Florida Power Corp have 

anything alae to add? 

MR. WIXON: Yea. My n ... ia s .. Wixon with 

JARE FAUROT - 904-379-1,69 
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Florida Power Corporation, and I juat would like to 

make a brief coa.ent. We have a handout that ie very 

eimi1ar to the Paaco handout that we made in that 

docket, and that ia before you to anawer any queetions 

that aay ca.. up on thoae iaauea or hov thie aattlement 

coaparea to other aettl ... nta approved by the 

co .. ieaion. 

Baaically, thia aattl ... nt ia al.oat identical to 

the Paaco eettl ... nt approved by thia Ca.aiaeion on 

April let, 1997, and no new information or facta have 

been preaented by any party which could cauae the 

Ca..ieeion to reach a different deciaion. And, 

therefore, the Ca..iaaion ahould adopt ataff'a primary 

reco ... ndation and approve the Lake aettl ... nt. 

Only the pri .. ry racoa.endation recognizee that 

the co .. iaaion decided that only the courta have the 

authority over the correct interpretation of Section 

9.1.2 of the negotiated contracta. And aa a reault, 

doea not baae ita analyaia of the aettl ... nt and 

reco .. endation on contract interpretation. 

The alternative and aecond alternative 

recommendation• are ea.ewhat identical to thoMe 

preeented by etaff in the Paaco docket. The 

alternative reca.aendation requiree the Comaieeion to 

interpret the teraa of a negotiated contract, while the 

JANE FAUROT - 904-379-8669 
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1 

2 

aecond alternative reca..endation identifiea no new 

info~tion for the Ca.aiaaion different fro. what wea 

3 preaented in the Paaco docket. And, further, the ataff 

4 atatea that the likelihood of the agre ... nt yielding 

5 ratepayer lo•••• ia roughly equivalent to the 

6 likelihood of it yielding ratepayer aavinga. Thia 

7 atat ... nt waa true of the Paaco aettl ... nt approved by 

8 thia Ca.aiaaion on April lat, ltt7, and ia definitely 

9 true of tha Lake aettl ... nt. Thank you. 

10 CHAIIUIAif JOHIIIOIII llr. Wright. 

11 lilt. WRIGHT: 'l'llank you, Chai~n Johnaon. I will 

12 be aa brief a• I can. Lake agr .. • with Florida Power 

13 

14 

that you ahould adopt tha pri .. ry ataff reca.aendetion 

end deny both alternative ataff rec~ndationa. Thia 

15 aettl ... nt agre ... nt provide• aubatantial banefita to 

16 FPC and ita ratepayera, and protection againat 

17 aignif1cent additional riaka to FPC and ita retapayere 

18 if you ahould approve it. 

19 With reapact to the alternative ataff 

20 rec~endationa, I agree with the brief pointe that Mr. 

21 Nixon .. de. I would like to .. ke a couple in addition 

22 more apecifically. The firat alternative ateff 

23 reco ... ndation incorrectly criticiaea the .adified 

24 contracta requir ... nt that Lake will be paid a Uno 

25 energy price for all energy delivered to FPc. Now, 

JAKE FAUROT - gQ4-37g-866g 
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It'• true that the contract •• it would be aodlfled by 

the eettle .. nt agre ... nt would pay Lake • firm energy 

price for ell energy delivered. But thie ie not the 

same •• the fir. energy price under the exieting 

contract. Thie ie a convenience that vee negotiated by 

6 Lake and FPC hopefully to avoid any future eiailar 

7 dispute• euch •• the one pendin9 in the current 

8 litigation. 

9 The fir. energy price under the aodified contract 

10 ie eiaply the vei9hted avera9e coat of fuel at the 

11 avoided unit fuel reference plant under the contract. 

12 The totality of the peyaente to be effected and to be 

13 

14 

15 

16 

17 

~ada by FPC to Lake under the ... nded contract reflects 

a aplittin9 of the difference, a pretty eizable 

splitting of the difference between the fir. energy 

payaente accordin9 to Lake'• poeition in the litigation 

and FPC'e poeition in the lititation. It ie not 

18 correct to eay you 9et fir. all the ti .. when other 

19 modifications to the contract aake it clear that Lake 

20 ie giving up ita ri9ht to fir. all the ti .. •• it 

21 believee the contract ehould be interpreted. 

22 In addition, the firet alternative 1taff, in my 

23 opinion, have ueed the vron9 fraaavork for enelyeie. 

24 They aeeert that approval of the eettl ... nt agreement 

25 would violate Section 366.051 and PURPA on the vrounds 

JAME FAUROT - 904-379-8669 
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appirently that they are ca.paring the payments under 

the contract to FPC's now current avoided coats. In 

the handout that Mr. Mixon haa given you, he points out 

correctly that the correct atandard for reviewing 

negotiated contracts ia avoided coat at the time tne 

contract ia executed and initielly approved for coat 

recovery. At Page 18 of the reca..endation the staff 

atatea, "Staff rec~nda that FPC'• modeling of the 

avoided unit .ore cloaely approximates avoided coat." 

The only way that has any .. aning ia to aay that it 

more cloaely approxiaatea FPC'a current avoided costa, 

and they proceed to argue that approval of the 

aettl ... nt would thereby violata 366.051. 

I think the fallacy of this approach is easily 

aeen by applying the ti .. honored legal principle that 

what ia good for the gooae ia good for the gander. 

conaider the following: Suppoae that the reverse of 

the recent trend in electric generation coats had 

actually co.a to paaa. That current avoided coats, 

today'• current avoided coata were greater than 

projected at the ti .. the contract waa approved. And 

then auppoae that a OF ca.. into court or wherever and 

aaid, you know, we don't think thia contract ia being 

interpreted correctly, and we think the right 

interpretation ia we get paid .ore. And that'a closer 

JANE FAUROT - 904-379-8669 
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to avoided aost and, the~efo~e, you fUYI ahould app~ove 

it. Would the ataff apply the a .. a analya1a7 would 

the co .. taaion countenance it? Would FPC think it was 

fair? I don't think ao. On the contrary 

COMMISSIONER DIASON1 Mr. Wright, let me ask you a 

quaatton on that point. I don't undaratand that to be 

ataff'a poaitton and part of their alternative 

analyata. What I undaratand their poaition to be is 

that avoided coat !a aubjact to interpretation. It is 

baaed upon the coat of a pulverized coal unit at ~he 

time the contract waa approved. That !a not baing 

changed one iota. 7ba quaation !a if that unit had 

bean built by Power Corp, how would that unit be 

d1apatched7 And what ataff !a aaying !a that the 

cogenarator !a not entitled to any •ora payment than 

what the coat would be for that fictitional pulverized 

coal unit to run if it had bean built, and how it would 

be dispatched if it had bean built. And that is the 

iaaua. 

MR. WRIGHTI Yea, air. And the way Power Corp is 

administering the contract today effectively amounts 

with vary, vary few axcaptiona, effectively amounts to 

a l••••r ot. It the aa-available price falla below the 

firm price •• calculated, than they aay the unit would 

be off. They don't taka anything alae into 

JANE FAUROT - 904-379-8669 
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COMMISSIONER DEASON: So you admit, then, there is 

room for interpretation under whet conatitutes avoided 

cost end perhapa we need to have a proceeding here at 

the Ca.a1aa1on and get the facta and deter.ine that? 

MR. WRIGHT: Well, I don't agree with you that it 

ia appropriate for you to have the proceeding here 

beceuae that would be interpreting the contract. I do 

think the 1aaue ia how •uch of the time the avoided 

unit had it been built, the f1ct1t1oua, hypothetical 

avoided lttl pulverised coal unit that 1a apecified in 

the contract would have operated. 

Now, one thing ia clear, and that ia Florida Power 

Corporation•• extr ... poait1on that that unit ia to be 

diapatched on the beat• aolely of four pare•eters that 

ere in our opinion aet forth in the contract for 

pricing purpoaaa only haa been rejected by the circuit 

court in the Lake Cogan v. Florida Power Corporation 

litigation. And I would au~it to you that the outcome 

is •o•ewhere between ao•ething aignificently greeter 

then Power Corp'• poaition end whet ateff has 

represented is Lake'• poaition, which ia fir. all the 

time. Lake'• poaition ia we get paid according to the 

operation of the real unit. We happen to believe that 

JANE FAUROT - t04-37t-866t 
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the appropriate factual dete~lnation by the 

appropriate trier of fact aa to the intent of the 

partie• when they entered into thia contract will 

indicate that that unit would have run nearly all the 

u ••. 

COMMISSIONER DEASON: And it'a your poaition the 

court ahould decide that? 

MR. WRIGHT: Yea, air. 

COMMISSIONER DEASON: Por purpoaea of the payment 

between you and Power Corp, fro. Power Corp to you? 

MR. WRIGHT: Yea, air. 

COMIIISSIOHR DEASON: And for purpoaea of cost 

recovery? 

MR. WRIGHT: I believe that once -- I think you 

approved thia contract for coat recovery in 1991. 

COMMISSIONER DEASON: How could we have known all 

of that when we approved that contract when you, the 

two partie• that aigned the contract, are in 

disagra ... nt over that7 And it aee•• to •• that only 

with evidence and facta to dete~ine how that unit 

would be diapatched could we .. ke an appropriate and 

intelligent dete~ination aa to what conatitutea 

avoided coat and what ia fair for the ratepayers to 

pay. 

MR. WRIGHT: Well, I think you had a lot of 

JANE FAUROT - 904-379-8669 
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information about whet that avoided unit wee, and I 

think that any ree•onable deteraination will •how that 

the avoided co•t• were well within th• range of what 

you approved. If you want to talk about hypothetical 

mistake, I e•k you to con8ider whet you would have to 

eey to eey there bed been e •i•teke in this ceee. You 

would have to •ay that if Lake won end we• getting paid 

fira ell the ti .. , Lake would be getting paid exactly 

consistent with the projections that FPC .. de to the 

CommiBBion when it •ought end obtained your approval 

for cost recovery. Lake would be getting paid exactly 

consistent --

COMMISSIORER DEABOII We8n't that e worst ceee 

scenario projection to 8how that it we• cost-effective 

even under that •cenario, end it we• not to eey this is 

the way the contract should be interpreted? 

MR. WRIGHT: Co..ieeioner Dee•on, I don't recall 

any di8cue8ion of that being e worst ceee scenario. I 

recall that being projections •• to the projected 

payments to be .. de under the contract. Thet'e whet 

the exhibit• your order reflects end thet'e whet FPC's 

performance end your approval of the contract and the 

other negotiated contracts 

COMMISSIONER DEASON: Well, if that we• the ceee, 

why didn't the contract specifically eey that and have 
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dispute aa to what that nuaber waa. 

5l 

COMMISSIONER CLARK: Well, and the point is we 

probably ahould have explored it at the beginning so it 

was clear what we were approving. 

CONNISSIOR!R D&ASORI I'• aorry, what? 

MR. WRIGHT: I think the anawer !a -

COMMISSIONER DEASON: I have a question. I'm 

sorry, we ahould have done what? 

CONNISSIORER CLARKI That's it. That !a the 

point, !a that if that waa our interpretation from the 

beginning it should have been clear, and I have asked 

ataff, and they don't find it in the infor.ation that 

that waa how we were interpreting that contract. 

Because that way we could point to it and say that was 

the basta on which we approved it, but we don't have 

that. 

COMMISSIONER DEASON: We don't have that 

information. All we have !a language in the contract 

that says it !a going to be avoided coat. And that 

gave comfort to the C~iaaion to know that in no 

circumstance was there going to be a payment to the 

cogenerator in exceaa of avoided coat. In fact, that's 

what PURPA acquires, correct? It all depends on how 

you interpret what avoided coat ta. 
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KR. WRIGHT1 At the ti•• the contract ie entered 

into end approved by the Ca.aieeion. On the contract 

buy-out ieeue --

COMMISSIONER CLARK: Ca.mieeioner Deason, what it 

means to •• ia we need and I have diacuaaed it with 

staff ie we need to be very careful at the beginning 

•• to fully explain the beaie on which we are approving 

it, and be .are careful about the ter.a of the 

contract. And to intervene at a very early point in 

these court caeee when the courts are going to be 

interpreting these, you know, tar.. of our regulations 

to make aura that our view ia represented and hopefully 

adopted by the court. But it doesn't change the fact 

that I think the courts have the authority to interpret 

the contract. And that's where the dila ... --

COMMISSIONER D!ASON1 And the authority to 

interpret the contract for coat recovery purposes. 

COMMISSIOIER CLARKI If you believe that you can 

come up with a different interpretation and, therefore, 

deny coat recovery, then you have, in effect, voided 

their interpretation. 

COMMISSIONER DEASON: We have not voided for 

purposes of what constitutes the way the contract ie to 

be interpreted for the partiee and what the payment ie 

between Power Corp and the cogenerator, I agree with 
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that. 

CHAIIUIAII JOJIIISOII: llr. Wri9ht. 

MR. WRIGHT: Thank you, Chairman Johnaon. I have 

about five •ore pointa that I will make aa briefly as 

possible. 

On the contract buy-out iaaue, Lake a9reea with 

the priaary ataff that there are aeveral aaaumptions 

underlyin9 the alternative ataff'a analysia, not all of 

which are likely to come to paaa. We a9ree that you do 

need to 9ive aa.e intuitive credence and reco9nition to 

the probability that future aarket coata will be less 

than what the ataff haa aaaw.ed, which would render the 

buy-out even .are coat-effective. 

On the coal tranaportetion iaaue, which i•plicates 

the $1.76 par •illion BTU coal floor price that the 

parties have a9reed to, I juat want to aake one simple 

point. Thia ia a compromiaed reaolution of a 

potentially aajor iaaue in the liti9ation. It is not a 

one-way iasue in Lake's favor. It ia a aplit the 

difference reaolution of a contended iaaue. 

Aa to the aecond alternative recommendation, we 

agree with the pri .. ry ataff that all that the second 

alternative recommendation really doea ia include 

certain inflation and fuel price aenaitivitlea, none of 

which alter the outcome of the analyaea if either Lake 
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wins or FPC wins. We agree with the primary staff that 

the second alternative staff's raco.aandatior. is basad 

on nu.aroua a88waption• that are not likely to come to 

peas. Kay a.ong th•••• in -v view, as somebody who is 

around this a lot, i• the aaau•ption that generation 

technology will be froaan at the efficiency and coat 

lavale a88ociated with Polk 1 and 2. 

Finally, we think that the second alternative 

staff raca..endation i8 .. thodologically flawed because 

it give• no weight to the fact that the court in the 

lawsuit that is baing ••ttled by the proposed 

aattla .. nt hera today has already bean decided again•t 

FPC on the kay 1a8ua. The outco•• cannot and will not 

be way down hera at the effectively l•••or of 

interpretation advanced by Florida Power. It may not 

be all the way up hare. We think it's likely to be 

very close to up there, but a pro~ar methodological 

analyst• of this aattl ... nt agraaaant would reflect the 

fact that that i88ua ha• bean decided and that the 

range is not fro. hera to hare, the range is probably 

from hera to hera. And ay guess ia that the low end of 

thia range is probably above the agreed upon 

settlement. 

COMMISSIONER DEASON: Nr. Fama, do you agree with 

that? 
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MR. FAMA: Ca..1••1oner Dea•on, I need to hear the 

last part of it aqain. 

COMKISSIONER DEASON: He iB ba8ically saying the 

court ha• already decided this to an extent, and just 

to get to the point, Mr. Wriqht i• •aying that they 

already have one and that the extent to your 

interpretation iB already out the window and now it's a 

que•t1on of •a.ewhere between the aiddle and his 

position a• oppo8ed to your po•ition and his position. 

MR. FAMA: In the Lake ca•e, I think we did lose 

the i••ue on four par ... ter•, that'• what we argued. 

The court ruled on a reel unit, but we haven't gotten 

to the point of fleBhing out the reel unit. And in 

Florida Power•• opinion, the reel unit will stay off a 

lot of the time under the fact• that we have. So in 

our opinion we would ulti .. tely hope to show in that 

case that the reel unit will operate in a !ashion 

similar to the four par ... ter unit, and it won't be on 

all the time. So I think we are in the aiddle. I 

think hopefully we are clo•er to four par .. eters than 

we are to on ell the t1 ... 

CHAIRMAN JOHNSON: Anything else, Mr. Wright? 

MR. WRIGHT: No, ...... You all ought to approve 

the settleaent. Thank you. 

MR. HOWE: CoaaissionerB, I'a Roger Howe with the 
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Public Coun•el'• office. I would like to ju•t address 

a narrow i••ue that I don't think you have looked at 

yet. And aoatly I'• focuaing on the staff's second 

alternate recaa.endation and the atatement there on 

Page 23 that FPC ratepayer• are not expected to realize 

positive net •avinga until 15 year• after occurring 

co•t• •••ociated with the FPC/Lake agreement. 

Caa.i••ioner•, I think one of the things you need 

to con•ider in all of the8e purchaaed power buy-outs is 

whether you can c~re a benefit horizon for the 

company with a benefit horizon for the cuatomera and 

reach a .. aningful re•ult. I ••ked -- in our building 

we have the legi8lature'a econa.ic and demographic 

research divi•ion, and I ••ked for them to give me an 

idea of the age group• of the people that live in the 

countiea aerved by Florida Power Corporation. 

And I'a not •eying thia i• exactly acientific, but 

I think it'a a rea•onable approxi .. tion. And, for 

example, in Pinellaa County, 266,000 people out of 

880,000 resident• are 60 and above. You're asking them 

to wait for 15 yeara to 8ee any benefit. I alao aaked 

the econoaic and deaographic re•earch division to give 

me data for all the countie• that Florida Power 

Corporation aerve•. And •• of January lat, 1997, from 

the demographic e8ti .. ting conferenca data base, which 
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was updated January let, 1997, of 4,776,631 people 

residing in Florida in the counties served by Florida 

Power Corporation, 1,203,013 are 60 and above. Now, 

here we are just talking about age groups, but I think 

you aleo have to consider such things ae --

COMMISSIONER CLARKI Mr. Howe, I want to make it 

clear that I hope they all live to ••• the benefits of 

this, and if you are suggesting they are not, I want to 

make it clear that I'a hoping that they do. 

MR. HOWE: I hope they do, too. But one of the 

things you have to consider is, of course, the age and 

the •igretion in and out of the service area. So, 

where on the one hand you have a long lived or 

basically an indefinitely lived corporation, and you 

ca.pare that againet cuata.era I think you need to give 

some .. aningful thought to can you reaeonably expect 

that a large percentage of the cuatoaera who are going 

to pay theee up-front coats are going to ••• any 

benefit either because of age or becauae of migration 

in and out of the service area. And it's just a point 

I wanted to bring to your attention. I should say also 

this is consistent with a position we were taking in 

the Tiger Bay buy-out and with which we have taken in 

the orlando Cogan buy-out. 

COMMISSIONER CLARK: And your position in those 

JANE FAUROT - 904-379-8669 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

64 

waa what? 

MR. HOWE: Our poaition aa atated in those was 

that when you conaider the age groups, the migration in 

and out of the aervice area, that it is not reasonable 

to aaau.e that a ai9nificant portion of Florida Power 

Corporation's cuata.era will aee any benefit over the 

buy-out teraa. 

COMMISSIONER CLA~1 So what ahould we do? What 

ia the Public Counael reca..endin9 we do? 

MR. ROWEl I vu••• ri9ht nov I'm juat recommending 

that you take thia into conaideration. And the reason 

I'm equivocatin9 ia that I realize that the Lake 

contract haa certain nuancea that aren't there with 

aome of the othera, and you have to ~onaider the fact 

that there haa been a circuit court proceeding and ao 

forth. Vera thia juat a typical buy-out, I would 

suggeat that that buy-out tara ia too long and the 

company baa not even tried to ahov any d .. onatrabla 

benefit to a aivnificant vroup of cuata.era. 

COMMISSIONER CLARK: Let •• aak you thia. Would 

you addreaa the notion that there ia a benefit if you 

compare it to th .. actually building a plant which has 

a loaded up-front coat becauae you begin depreciating 

it, or I think ataff ••ntionad it, that you would 

conaider in thia analyaia alao a compariaon to actually 
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building it? To that -- let .. put it a different way. 

Doee that to ea.. extent mitigate a concern about 

benef1U7 

MR. HOWE: Probably not, beceuee it'e just not the 

factual circuaetencee we ere faced with. The factual 

circuaetencee ere the buy-out vereue the purchased 

power contract. I think what you're euggeeting is 

another alternative where if there had not been a 

purcheeed power contract. 

COMMlSSIOMER CLARK: Right. 

COMMISSIONER DEASON: One thing ie clear though, 

under that ecenerlo if Power Corp had built the plant 

they would be reeponeible for diepatching and hopefully 

they would be diepatching in en econo•ic •anner, and 

there would be no way that there would be additional 

coete being eekad to be paeead onto the ratepayers. 

HR. HOWE: They would have to diepatch it in a 

econo•ic faehion. 

COMMISSIONER CLARK: Mr. Howe, juet eo l'm clear, 

Public couneel tekee no poeition on thie caee7 

HR. HOWE: We ere looking at thie caee cloeely. 

We have looked at ell of theee purchaead power buy-outs 

cloeely. 

COMMISSIONER CLARK: Oh, eo doae thie get 1eeued 

as a Propoead Agency Action? 
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MR. HOWII Th11 11 1 Propoaect A9ency Action, 10 we 

have an opportunity to look at it baaed on how the 

Comm1111on finally acta. 

COMMISSIOK!R D!ASOK: Mr. Howe, let ae aak you a 

queation, and I will juat be very direct. If the 

Commiaaion approvea the aettl ... nt agree .. nt and we 

know that 11 going to i~ct fuel adjuataent, 11 it 

going to be Public Counael'a poaition, then, that that 

conatitutea auitable and adequate evidence to aupport 

an increaae in fuel adjuat.ant chargee? 

MR. HOWE: CO..ilaioner Deaaon, I gu111 if WI did 

not proteat it, it would be an !~licit conceaaion that 

thoae .. ounta ahould be flowed through the fuel clause. 

CHAIIUIAII JOIIIIIOII: Let .. aak you another 

queation, Mr. Howe. I know you atated that you haven't 

had an opportunity to .. ke a dater.ination on the case, 

but how do you fill about briefing a legal iaaue, the 

isaue regarding whether or not the co .. iaaion has the 

authority to interpret the contract •• it relates to 

the company and the ratepayer• for purpoaee of fuel 

coat recovery? 

MR. HOWE: Well, on thil I'a going to have to kind 

of speak off the top of my head from long experience. 

I agree that the Co..iaaion haa jealoualy guarded its 

jurisdiction in the peat. I do believe that they are 
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tvo ••~rate iaauea; the bargain between the utility 

and the cogenerator and the queation of coat recovery. 

Now, I'• no~ aura it'a a good analogy but, for example, 

if the Ca.aiaaion were to approve the purchaae price of 

vehiclea at a Chevrolet price and later in a dispute 

between the ~rtiea the vendor waa able to eetablish 

they were entitled to Cadillac ~yaente, the Commission 

would not have to let tho•• higher coste be flowed 

through to the cuat08er. 

An el ... nt that I'• not clear on here is what is 

the effect of PURPA and whet ia the effect of the fact 

thia ia a cogeneration contract under PURPA. I just 

don't know. I do believe that generally, though, the 

co .. iaaion haa the pri .. ry end the prae•ptive 

juriadiction under relevant Supra .. Court decisions to 

deter.ine the coat that Florida Power Corporation can 

pass on to ita cuat08era. 

CHAIRIIAIII JOHIISON: Any final co-ante? 

MR. FAllA: Chair..n. 

CHAIRIIAIII JOHIISOI: Uh-huh. could you, and after 

you make whatever co .. enta you went to make, you had 

stated earlier, becauae I .. very interested in seeing 

thia legal iaaue eddreeaed to .. ke aura that we are 

making the pro~r deter8ination and aseeaament as to 

Issuea 2 and 3. 
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You atated that if we were to do that, that 

aoaehow iapacta the aettleaent and the negotiation and 

where we are. After you have aade whatever initial 

pointe you were going to aake, could you address that 

and help .. underatand why delaying this to allow the 

partiea to brief the legal iasue would have a 

detri .. ntal iapact on thia. 

JIR, PAllA: I can addreaa that up front. We have a 

settl ... nt agre ... nt, it has conditione in it. One 

condition ia Coaaiaaion approval. Another condition is 

lender approval. Partnerahip approval ia another 

condition. We had been atruggling to get all of that 

done. The court in the Lake caae baaically gave us a 

deadline and aaid if you can't get theae approvals by a 

date certain, and I believe the date waa June let --

2nd, June 2nd, that the court ia going to move ahead in 

the Lake caae, and aet a achedule and we are going to 

go to trial. 

MR. WRIGHT: Could I juat clarify that. The 

specific approval• that Judge Grigg• (phonetic) 

required ua to obtain were approval of the partnership 

or the partner• in the partnerahip to the extent 

required. We took care of that by buying out. The 

partner• firat went to a preexiating option contract 

and the approval of the lender, G!CC, General Electric 
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Capital Corp. We alao obtained GECC'e approval. The 

judge did not the judge recognized that there would 

be eoae ti .. lag up to the ti .. that you all would 

vote. 

CHAIRNAR JOHWSOI: So ia there a problem or not? 

KR. WRIGHT: There ia a problem. 

7 KR. FAMA: There ia a problea, Chair.an JohneQn, 

8 and the probl .. ia that if we have a aignificant delay 

9 and we brief thia iaaue, the court ia going to move 

10 ahead in tha Like caae. The aettleaant terainatee, the 

11 aettl ... nt ia vone. lo partial are bound by it. Did 

12 we extend it one aonth until July 1? I think we 

13 
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25 

extended it the 18ttl ... nt vaporize• on July 1. The 

partiee are no longer bound. And I would euggeet to 

you that the partial will atteapt to retrade the deal, 

baaically, and it will be another protracted 

eettle .. nt. 

I mean, it took ua -- it haa taken ue a couple of 

yeara to aettle the Lake caae. Aa a .. tter of fact, I 

have aettled it about three or four ti .. a pereonally 

myeelf, And the aettleaent, you know, keepe falling 

apart becauae of different thinga. So if eome of the 

partiea think they are advantaged by the co-.ieeion's 

briefing achedule, they are going to be reluctant to 

settle, and the benefite to the ratepayer• that the 
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pri .. ry reca..endetion •••• here today are probably 

gone for the foraa .. able future. The partiea may be 

back and aettle, I don't want to aay this will never 

settle again, but I don't think the parties will settle 

while it ia being briefad before the co .. isaion, that'R 

for aura. 

COMMISSIOR STAFF: Chairaan Johnaon, I would like 

to point out ao.ething. In the Lake proceeding, this 

is one of the proceeding• in which the judge has asked 

for the C~iaaion'a expertiae, and all along the way 

we have been involved in the proceeding. And this is 

the proceeding that we vent to the Internal Affairs 

conference and spoke to you about, I guess, doing an 

a•icua brief, end I'• not for aura how that vaa 

resolved, but we have been involved in the litigation. 

So if you decide to have the partiea file a brief, I 

think that we could continue and give our expertise and 

help facilitate the judge's deciaion with regard to 

this tara. of the contract. 

CHAIRMAR JOHRSOR: Thank you. Any ~·her -- I 

interrupted you. 

MR. FAMA: Yea. Chairaan Johnson, just one other 

point. I think that •• Coaaiaaioner Clark aaid 

earlier, there ia a riak if we let this aettle•ent go, 

and, therefore, we don't vent deferral, we want the 
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Co..ieeion to ~ve forward. We think the cleaner way 

ie to ravieit your juriediction. I did some research 

on rae judicata before coming here today to aatiafy 

myself that you could ravieit what you did in 1995, 

becauee clearly the Co..iesion hae had a lot of angst 

about thie. I ... n, you had it eix or eaven week• ago 

in the Paeco caee, you had it beck in 1994 and '95 when 

you firet looked at it. The staff racomaandations have 

flip-flopped on thie ieeua. Rae judicata ie just a 

legal notion that the thing hae already bean decided. 

CONNISSIOIIR CLARI: I'a eorry, Mr. r ... , you said 

the etaff racoaaendatione have flip-flopped on thia 

ieeua. What ieeue and what etaff racoaaendationa? 

MR. FANA: The etaff racoaaendation -- originally 

the etaff thought the Coaaieaion ehould -- back in 

1994, the original etaff raca.aendation said the 

Coamieaion ahould take juriediction over --

COMMISSIOKIR CLARI: All right. Wee that a 

Propoeed Agency Action? And then we had a hearing or 

an arguaent, becauee it wee a declaratory etatement, 

right, and then we converted to a 120.57, and then the 

recommendation wee different. Ie that what you're 

talking about? 

MR. FAMA: I can't raaeaber the procedural history 

that well, Co..ieeionar Clark, but I juet recall the 
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original ataff raca..endation. 

KR. WRIGHT: Ca.aiaaionar Clark. 

COMMISSIONER CLARK: Wall, it'a i•portant. I 

•ean, I don't think the 1taff haa flip-flopped on this 

iaaue. 

JIR, WRIGHT: If I .. ,. 

COMMISSIONER CLARKI Not withatanding the fact I 

.. Y diaagraa with th .. on aa.e pointa, I don't think 

they have bean inconaiatant. 

MR. WRIGHT: May I, Chair.an Johnaon7 

COMMISSIONER CLARK: It .. , not be relevant. 

MR. WRIGHT: I think I can anawar co .. iaaioner 

Clark'a quaation. 

CHAIIUWf JOIIIISOIII Go ahead. 

JCR. WRIGHT: I think that Mr. ra .. ia poaaibly 

confuaing the diaputa docket that related to a 

different proviaion of tha contract between FPC and 

Orlando Cogan in which the ataff initially recommended 

ao .. thing to the affect that they had juriadiction or 

ao .. thing along thoaa linea. I'• not exactly aure 

about that. My recollection ia that the initial 

recommendation that waa rendered in 940771, the 

ao-callad anergy pricing docket that waa initiated by 

Florida Power cooperation•• initial petition for 

declaratory atata .. nt waa that that petition aa poaad 
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to the Ca..ieaion wee not appropriate for reeolution by 

a declaratory atet ... nt. 

On .ation by Florida Power, I believe, the issue 

was never diacueeed at the evenda conference after the 

staff reca..endation wee iesued. Florida Power then 

filed an ... nded poaition -- petition, I'• aorry, by 

which it atteapted to refr ... the iaaue as a 120.57 

proceedin9. And it waa that petition that ay client 

and eeveral other• .oved to diaaiaa, that the staff 

ulti .. tely recoaaended diaaieeal, and the co .. ission 

voted it to be diaaieeed in February of 1995. 

MR. FAMA: I atand corrected, Coaaieeioner Cl5rk. 

I just aaid that aa a way of prolovue juet to point out 

that the --

COMMISSIONER CLARKI Well, I would avree with you 

that it hae been a difficult point for all of ua, and 

it'• difficult froa the etandpoint of riak. I think 

Roland Floyd aort of auaaed lt up very well that to the 

extent we can we would like to elieinate ell riak to 

the ratepayere. I don't believe we have, and I think 

in thia particular ceae the iaaue of our juriedlction, 

and what the court'• juriadiction wee, and what our 

juriadiction wae waa one of the beat reeearched and 

briefed and artued caaee we have ever had before ua. 

So I'• not intereated in 90in9 back and reviewing that . 
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KR. FAMA: Wall, Ca.aiaaionar Clark, my point is 

almpla. I think you have the authority to raviait your 

juriadiction if you want to. You are not barred by res 

judicata. That ia what the law aaya, and I think 

that'a a cleaner way to do it than to walk away from 

the aattl ... nt you have got in your hand right now. 

That ia the only point. Thank you. That'• all I have. 

CHAIRMAN J~1 Ca.aiaa1onara. 

COMMISSIOKIR CLARK: Madaa Chair, juat to •ova us 

off dead center on thia, I'• not going to •ova Isaue 

Number 1. I will move pri .. ry ataff on Iaaua 2, but 

with the undaratanding that there ia aoaa language in 

the recoaaandation that I don't agraa with, and I don•t 

want to eaa it in tha order. Thara ia a gratuitoua 

atat ... nt that deregulation at the retail laval ia on 

the horizon and .. ny cuatoaara .. Y ba ewitching ~owar 

auppliaa. That doaan't figure into .y daciaion, and I 

don•t think it ahould ba a atat .. ant we ara making. 

COMMISSION STAFFa Ca.eiaaionar Clark, what page 

was that on, ao I w111 know --

COMMISSIONER CLARK: Page I, tha bottom of Page 9, 

and over to Page 10. But other than that, I'• willing 
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to .ave staff on leeuee 2 through 5, ie !t7 Iaauea 2 

through 5. 

COMMISSIONER GARCIA: Second. 

CHAIRNAR JOHNSON: There ie a aotion and a second. 

All those in favor signify -- any diecueeion7 I will 

provide ea... I don't know if that's where I would be 

or not. I think that it ie necessary to do the 

additional research. I would defer this and have that 

question answered, or at least briefed by the parties 

ae to the legal ieeue. Particularly the ieaua of 

whether or not the Ca..ieeion hae the authority or is 

actually bound to look at the contract in tar.e of the 

relationships between the ca.pany and the ratepayers 

tor purposes of fuel coat recovery. I think that•s 

important enough to have it briefed. To the extant 

that the eettl ... nt falls apart, I atill feel eo 

strongly enough that I would want to have that issue 

further diecueeed and resolved before aaking a vote on 

this particular ieeue. There ie a aotion and a second. 

All those --

COMMISSIONER DEASON: Wall, before we proceed 

further, ie it necessary to taka 2 -- the motion is 

COMMISSIONER CLARK: Ca.aiaeionar Deason, we can 

do that. I will just aova Ieeue 2. I'• willing to 

amend my •otion to just do 2. 

JANE FAUROT - 904-379-8669 



• 

• 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

76 

CONMISSIOKIR GARCIA: That'• fine. 

COMMISSIOKER CLARK: And the •econd 8till stands. 

CHAIRMAN JOHRSOR: There i• a motion and a second 

on Issue 2. All tho•• in favor 8ignify by saying aye. 

COMMISSIOKER GARCIA: Aye. 

COMMISSIOKIR CLARKI Aye, 

CONMISSIOKIR IUESLIIfG: Aye. 

CHAIRMAN JOHRSOR: Opposed. Ray. 

COMMISSIORER DEASOR: .. y. 

CHAIRMAN JOHRSOR: Issue 2 pa8ses on a 

three-to-two vote. 

COMMISSIOKIR CLARK: And I will aove •taft on 

Issue 3. 

COMMISSIOKIR GARCIA: Second. 

CHAIRMAN JOHRSOR: There i8 a aotion and a second 

on Issue 3. All tho•• in favor signify by •aying aye. 

COMMISSIOKER KIESLIKG: Aye. 

COMMISSIOKIR GARCIA: Aye. 

COMMISSIOKIR CLARK: Aye. 

COMMISSIORER DEASOR: Aye. And let .. clarify. I 

don't think that the •ettl .. ent should be epproved, but 

now that it has been approved, I don't have a problem 

with the way staff is reco ... nding that it be recovered 

within the confines of Issue 3. 

COMMISSIORER CLARK: Can I aove Issue 4 and 5 then 
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together, too? 

COMMISSIORER GARCIA: Second. 

COMMISSIONER DEASON: And I have a question, I 

think, on Issue 4, if you will give •e juat a moment. 

CHAIRMAN JOHNSON• Okay. So we will &how Issue 3 

approved unani.ously. And you have aoved 4, but we are 

into diacuasion. There is a second on 4. Discussion? 

COMMISSIONER DEASON• Where do iasue -- I see it. 

Isaue 4 begins on Page 26. In your reco .. endation when 

you make the stat ... nt that I will juat read it. 

It's within the reca..endation at the top of Page 26 

about •iddle ways in the paragraph there. It states, 

"Thia aplit betw .. n the clauaea reflects the fact that 

the pa~ents are justified based on anticipated 

capacity and energy savings in the buy-out years." 

When you say in the buy-out yeara, whet year• are 

those? 

COMMISSION STAPP1 It'e the yeare ehown on Page 27 

of the reco .. endation, end what that did wae take a 

comparison of the contract. First ie the replace•ent 

capacity and energy coat during those yeara, and then 

based on where the dollars fell, whether that was 

capacity or energy is how you arrived at the 72 percent 

and the 28 percent ratio. 

COMMISSIONER DEASON1 And why did you do it in 
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that way, looking at only thoae yaara aa oppoaed to all 

of the yeara that conatitutea the aettleaent agreement? 

COMMISSION STAFF: I .. y be apeaking a little out 

of turn given that thia waa a rate aponaored iaeue, but 

I underatand that the .. thodology behind that waa the 

coata incurred vera for the aole purpoae of deferring 

or replacing capacity energy in thoae particular yeare. 

The reaaon, then, that you take and only look at those 

year• ia that ia where you are receiving your benefit 

fra.. 

COMMISSIONER DEASOR1 Well, I'a looking at Pages 

12 and 13 of the recoaaendation. Row, one .. Y diaputa 

the exact nuabera ahovn in that table, but lt appears 

that the buy-out portion of thia agre ... nt ia very 

small in coapariaon to the iaaue of what conatitutea 

the total net preaent value of the aettl .. ent. There 

are a number of other iaauea involved in thia. It 

aeeaa thet the buy-out, which ia only for the ehortnees 

of length of the contract by aoae three yeere end ten 

monthe or three year• and aeven aontha, ia juet e emall 

portion of what goea into thia aettleaent. Things 

concerning the agre ... nt on traneportation end energy 

pricing appeara to be the aoat aignificant it .. , and I 

assume that that•a for the entire period of the 

settlement agra ... nt • 
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And eo I queee I'• having a proble• of why you're 

trying to divide or allocate the coete between energy 

and capacity baaed upon the buy-out yeare, when it 

eppeare that'e juet a ... 11 portion of what conetitutes 

the net preeent value of the eettle•ent. can you 

co ... nt on that? 

COMMISSION STAFF: Only to the extent that thoee 

were epecifically identified coete and eeeociated with 

that provieion of the contract. Looking at the coete 

incurred vereue where the eevinge .. terialize ie how 

that .. thodology c ... about ie .y underetending. 

COMMISSIONER DEASOR1 Well, if we aee~ that the 

majority of the eavinge, end I'• aura it'e up to eome 

debate, but that the .. jority of the eevinge ie related 

to transportation and energy pricing, ehouldn't then 

that .. an that thet'e the .. jority of the raaeon for 

the eettle .. nt agre ... nt end that the .. jority of that 

eeeociated with energy, kilowatt hour• ae oppoeed to 

capacity? 

COMMISSION STAFF: Ae you referenced on Page 12, 

that 24.9 ie not a eavinge, that ie a coat. 

COMMISSIONER DEASON: Okay. Where ere the eavings 

then? 

COMMISSION STAFF& The eevinge ca.e when we get 

back to thie legal ieeue end whether or not you beee it 

JANE FAUROT - 904-379-1669 
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on the aettle .. nt agre ... nt, and coapare that to Lake's 

compare it to the 100 percent fir. position or FPC's 

position. 

COMMISSIONER DEASON: And the fact that the 

savinga don't atart until vall into the aettlement 

period, aome 15 yeara into the aettlement period, is 

that correct? 

COMMISSION STAFF1 Yea, air. 

COMMISSIONER DEASON! So ve are hinging not only 

the recovery of the coata, but the allocation of those 

costs baaed upon the aaaumption that the whole reason 

for thia aettl ... nt avra ... nt ia to achieve those 

savinga which atert aoae 15 year• out, and that is the 

reaaon for allocatinv coata right nov upon your 

reco ... ndation of -- what ia it, 28 and 72 percent 

split? 

COMMISSION STAFF: No, I 4on't think that the 

allocation baa to do with the time lag. !t doesn't. 

It is aimply a vei9hing of coata which you have to 

recover, veraua where the benefita are derived from. 

It's irreapective of when it occura. 

COMMISSIONER DEASON& Well, you are saying that 

the pri .. ry driver for thia aettle .. nt agreement is the 

fact that there baa been a buy-out of aome three years 

and aeven montha, and that becauae of that buy-out 

JANE FAUROT - 904-379-8669 
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there ere aevinga in capacity dollar• that otherwise 

would eaiat during thoae yeera and, therefore, you are 

recomaending that 72 percent of theee coete be paeeed 

through the capacity coat recovery aa opposed to the 

energy coat recovery cleuae, ia that what you're 

saying? 

COMMISSION STAFF: lind of. It'a not eo •uch that 

there is capacity dollars that -- the capacity dollars 

that would have occurred, it ia not 72 percent. It ie 

the difference between the contract veraua the coat of 

replac .. ent. So that ia your aavinga being derived. 

Do you understand that part? 

COMMISSIONER DEASON: Savinga in coat of 

replace•ent. I thought that the aavinga waa between 

what 

COMMISSION STAFF: What you would have paid vereua 

what you are going to pey. 

COMMISSIONER DEASON: Under the contract. 

COMMISSION STAFF: Yea, air. During the buy-out 

period. I don't think I'• enawering what you're 

asking. 

COMMISSIONER DEASON: It juat aee.. to ae that we 

are putting a whole lot of coat for recovery purpoeea 

under capacity, which we know under the way costa are 

allocated which pri .. rtly falla on the reaidential 
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cla•• of cu•ta.er•. 

COMMISSION S~APF: Ye•, 8ir. 

COMMISSIONER DEASON: And that cau••• we coma 

probl.... And I have difficulty under•tanding why that 

thi• analy•i• wa• done •trictly on the buy-out year• 

and how that re•ult ie obtained. Now, if you can 

explain it to .. , fine. ~~t'• -v difficulty. 

COMMISSIONER c•~e~: And would you clarify whether 

or not it'• •i•ilar to what we did in Pa•co. 

COMMISSION STAn': Ye8, ..... , it i8. 

COMMISSIONER CLAIUt: lxcuae .. 7 

COMMISSION S~APF: Yea, ..... , it ia. All I can 

say, co .. ia•ioner Deaaon, ia the .. thodology that wa• 

impl ... nted here waa the ratepayer• are going to 

realize an expenae. ~hat expen•• ia going to be paid 

up front for the purpoee under theae contract terme of 

avoiding mora expenaive capacity and energy co•ta 

during the buy-out yeara. In order to -- what we• 

impla•ented here, fairly --

COMMISSIONER DEASOII: Let .. interrupt you ju•t a 

second. During the buy-out year•, that i• the la•t 

years, the tail end of thi• thing. 

COMMISSION S~APF: Yea, air. 

COMMISSIONER DEASON: I thought part of the rea•on 

why thie i• determined to be coat-effective ia that 

JANE FAUROT - 904-379-8669 
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during thoae later yeara, if there ia going to be any 

needed .ore capacity, it'a probably going to be at a 

leaaor coat. 

COMMISSION STAFF: That ia correct. 

COMMISSIONER DEASON: Okay. And eo that ia the 

reaaon that you are pri .. rily allocating thia on a 

capacity baaia, theae coata? 

COMMISSION STAFF: No, air. 

COMMISSIORER CLARK: Aa I underatand it, the 

reaaon that they are doing it on -- that they allocate 

it to capacity ia juat bacauae ita a capacity coat. 

Capacity coat in a later year, ao therefore they are 

treating it aa a capacity coat in thia year. And if 

that ia inappropriate to do, I think that ahould be 

explored. 

COMMISSION STAFF: We are not trying to aaaign it 

as a capacity or energy coat. It ia aerely -- this ie 

an expenae, here are capacity and energy related coata 

that you would have incurred under the contract during 

those yeara veraua what FPC anticipate• they will incur 

becauaa they no longer are under the contract, taking 

the difference between thoae two ia where the aayings 

are baing derived froa. The bulk of tho•• aavinga is 

in capacity coata veraua energy coata aiaply becauae 

I hope I apeak right hera -- you've got theae 
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eecalatinq lttl pulverized coal capacity payaenta, they 

are qettinq larqer, larqer, and larqer. 

In thoee buy-out year• you have placement capacity 

beinq baaed on a coabined cycle unit. There ia a 

larqer difference there in between thia ie the part 

I .. y .... up on-- in between the ener9Y differential. 

That ie the reaaon you ... the bulk of your dollar• 

beinq recovered throuqh the capacity clauae or beinq 

reco ... nded to be recovered throuqh there, becauae the 

larqeet aavinqa that they are derivinq becauae of 

avoidinq the contract payaenta ia under the capacity 

clauae. 

COMMISSIONER DEASON: Okay. But by buyinq out the 

contract, the contract qoea away three yeara and eeven 

month• earlier. So to the extent that Power Corp neede 

more capacity at that point they are qoinq to qo out on 

the .. rket and buy it. And what I have been tellinq 

you ie that ia qoinq to be cheaper than what ie 

currently the avoided pulverized coal unit and probably 

due to coapetition and all the other benefit• that are 

qoinq to be derived even cheaper than what ie 

contemplated in the contract. 

COMMISSION STAFF: That .. y be, and that'e what is 

addressed in the pri .. ry of Iaaue 2. 

COMMISSION STAFF: But, Ca..iaaioner, if they qo 
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out and buy that power it will be allocated on a 

capacity and anergy baeie and recovered through the 

separate claueea the way it ie propoaed hera. So it 

doesn't avoid the probl .. that you era talking about. 

Purchaeed povar capacity generally haa e da .. nd portion 

and an energy portion. The d ... nd portion goea to 

capacity coat recovery and energy goea through fuel. 

So even if they purchaae povar out in the future, 

you're going to have the .... bifurcated recovery. 

It .. y be leee, I agree, but you will atill have 

the bifurcated recovery. And that ie what thie 

atte•pte to capture, ie that if you are talking about 

capacity or avoiding capacity, it juet aea.ed to aake 

sense to ue froa a coat allocation viewpoint to treat • 

certain portion ae d ... nd and a certain portion •• 

energy. And thie ie the way that it waa done in Pasco. 

This is exactly the way we are reca..ending in Peaco. 

COMMISSIORBR DEASOKI And let •• .. ka one other 

clarification or aak for one other clarification. The 

reason you're doing it over the laat three year• and 

seven •ontha ia becauee that'e where the aaving• occur. 

COMMISSIOR STAFF: Yea, air. 

COMMISSIORBR DEASOR: lecauae that'e where the 

sevinge are in thoaa laat three year• and aeven •onthe, 

and then we are uaing that aa the allocator for the 

JARE FAUROT - 904-379-8669 
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effect? 

COMMISSION STAFF: The entire ti .. period in which 

they are recovering the buy-out coete, yee, eir, that 

ie correct. It'e whet, 1998 or eo through 2008, like 

it eaye in the reco..endetion. The allocator• will be 

used to recover thoee coeta. 

COMMISSIONER DEASON: All right. Thank you. 

CHAIRMAN JOIINSOih Uaue 4 hee been •oved and I 

think there waa e aecond. Any further diacuaaion? 

Seeing none, ell thoae in favor aignify by .y eeying 

aye. 

(Unani•oua effi~tive vote.) 

CHAIRMAN JOIINSONI Oppoaed. Sh- it approved 

unanimouely. Iaaue 5. 

COMMISSIONER CLARKI I .ova etaff on Iaaue 5. 

CHAIRMAN JOHNSON: Ie there a aecond? 

COMMISSIONER KIISLIKGI Second. 

CHAIRMAN JOHNSON: Sh- it approved unani•oualy. 

Yea, ...... 

COMMISSION STAFF: C~ai~n Johnaon, with regard• 

to lBBUA 1, did you --

C0JOIISS10N£R CLARK: There hee been no -tion. 

COIOIISSION STAFF: Ko -tion. Did you atill want 

to -- are you reca..ending that we open up a generic 

JANE FAUROT - 904-379-8669 
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docket and taka up what Mr. r ... 8Aid WA8 the r•• 

judicata and look at co•t recovery on thAt ba•i• to 

whether or not you had continuinv juri8diction7 How do 

you want staff to proceed? 

CHAIIUIAll JOHRSOII: Let M think about that. I 

don't want to do anythin9 unle•• •a.e of the other 

co .. iB8ionar• wAnt to Act on it rlvht now, but I will 

get tovathar with the le9Al 8tAff And ve will .. k• a 

determination a• to how to proceed and .. ka a 

reco ... ndation back to the Co.ai••lon. 

COMMISSIOR STArr: Then I would like to Mntion on 

Ieeua 5 on clo•• the docket, you ju•t voted to clo•• 

the docket. Should ve keep it open pendin9 

CHAIIUIAll JOIIRSOII: Ito. I think if ve do anything 

it will probably be throuvh a ••parate docket anyway. 

COMMISSIOif STArr: Thank you. 

CHAIIUIAll JOHRSOif: Thank you for clarifying that. 

COMMISSIOIIER CLARJ[: Let M aBk a question. Are 

there any aora of tha•e out there? 

MR. FAMA: The la•t one, the la•t 1.1.2 piece of 

litigation involve• Dade County coven, and that i• 

at this point the po•tura or that ca•• ie it i• 

partially in federal diBtrict court in the Southern 

District, and it's partly in Dada County circuit court. 

The antitru•t piece ie in federal court, the other 
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piece ia in circuit court. The only other outatanding 

cogan litigation Florida Power ia involved with 1a 

Panda, but that doea not involve 1.1.2. 

COMIIISSIOif STAFF: There are aho a011e caaea 

pending involving Florida Power • Light in ao•e 

standard offer contracta. 

CHAIRMAK JOHISOR: With ai•ilar iaauea? 

MR. ELIAS: Yea. Rot avoided coat, but iaaues of 

contract interpretation, yea. 

COMMISSIONER CLARK: Have we intervened in thoae7 

MR. ELIAS: Rot yet. That'a aoa.thing that I had 

mentioned to you the other day that we needed to talk 

about and bring to Internal Affeira in fairly abort 

order. 

CHAIRMAK JOHISOII: Thank you. 

• * * • • * 
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