
r . ~ ' 

Capital 
FLORIDA PUBLIC SlmVICB COMMISSIISJC::("'i=\VE 

Circle Office Center • 2540 Shumard1 all"Yo~evard 
Tallahassee, Florida 32399-0850 JUL 0 8 1997 

TO: 

PROM: 

RB: 

AGENDA: 

I f . 'fl.J 
FPSC • Re<:Ofds/RM8jNIIlllli1*1ir•ICIIg 

HBIH2BAHDlUI 

JULY 8, 1997 

DIRECTOR, DIVISION OP RBCORDS AND REPORTING (BAYO) 

DIVISION OP AUDITING & FINANCIAL ANJU,YSIS (SLEM?"f~IC ~5 {~'1J 
CAUSSEAUX, S. JONBS , LEE, MJU1REY) t:>J~ /"> ~ LN\ 
DIVISION OP LBOAL SlmVICBS (BLIAS) \' · ·• _,# 
OrviS ION OP ELBCTRIC & GAS (JBNlUNS,.t COLSO~ IL ~ 

'30J 
DOCJ(BT NO. UIKJ:O- Itl PROPOSAL TO BXTBND PLAN POR 
RBCORDUIG OP CBRTAlN BXPENSBS POR YEARS 1998 1\ND 1999 FOR 
FLORIDA P01fBR & LIGHT COMPANY 

07/15/97 - REGULAR AGENDA - DBCISION PRIOR TO HEARI NG • 
IHTBRB8TBD PBRSONS MAY PARTI CIPATE ON ISSUB:S 2 AND 3 lP 
PPL'S R.BQUBST POR ORAL ARGUMBm' (ISSUB 1) IS ORANTIID 

CRITICAL DATES: NONB 

SPECIAL INSTRUCTIONS: S: \PSC\LBG\WP\97041081. RCM 

CASE BACKGROUND 

In Docket No. 950359-EI, the Cot mission approved a proposal by 
Florida Power & Light Company (PPL) that resolved all of the 
identified issues regarding PPL's petition to establish a nuclear 
amortization schedule. Per Order No. PSC-96·0461-FOF-El , issued 
April 2, l.996, PPL was required (1) to book additional 1995 
depreciation expense to the reserve deficiency in nuclear 
production; (2) to record, commencing in 1996, an annual S30 
million in nuclear amortization, subject to final determinaLion by 
the Commission as to the accounts to which it is to be t~oked; and 
(3) to record an additional expense in 1996 and 1~97 based on 
differences between actual and forecasted revenues, to be applied 
to specific items in a specific order. 

This docket was opened to consider an extension of and 
moc'ification to the plan to allow the recording of dddit1onal 
expenses in 1998 and 1999. 

By Proposed Agency Action Order No. PSC-97 - 0499-FOF-EI, issued 
April 29, l.997, in this docket. the Commission approved staff's 
recommendaeion to extend and modify the plan. On May 20, 1917, 
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AmeriSteel Corporation (hereinafter "AmeriSteel"l t 1mely f1led a 
protest o f the Propo11ed Agency Action. AmeriStee 1 has also 
petitioned to intervene in the docket. After reviewing the 
pleadings, the Prehearing Officer directed staff to file a 
recommendation on two pending motions for consideration by the full 
Commission. This recOII'Illendation addresses the two pending motions: 
AmeriStP.el's Petition to Intervene and FPL's Motion to Deny and 
Dismiss the Protest of AmeriStee l. The issues raised in FPL' s 
response to AmeriSteel's Putition to Intervene are identical tv 
some of the issue s raised in FPL'a Motion to Deny and Dismiss. 
Therefore, the discussion of AmeriSteel'e substantial 1ntereets 1s 
included in the analysis of the Motion to Deny and D1smise. FPL 
also filed a request for Oral Argument on ita Motion. 

QISCQSSION OP ISSYBS 

ISBQB 1: Should Florida Power and Light Company's Request for Oral 
Argument be granted? 

RECOMMENDATION: Yea. Oral Argument might aid the Commission in 
comprehending and evaluating the issues before it. Since FPL has 
raised identical issues of law and fact in its response to 
AmeriSteel' s Motion to Intervene and in its Motion tc Deny and 
Oismis~ AmeriSteel'a protest, parties should be permitted to 
address both pending motions in their arguments Oral argument 
should be limited t o ten minutes per aide . 

STAPP ANNJSIS: In accord with the provlSions of Ru!e 25· 
22.058, Plorida Administrative Code, FPL reques~ed Oral Argument on 
its Motion to Deny and Dismiss AmeriSteel's protest FPL states: 
• ... oral argument would aid the Commiss1on in understanding the 
permissible scope of a proceeding before this Commiaa1on after a 
protest of proposed agency action has been filed. This is 
particularly true in view of the application of Florida Statutes 
Section 120.80 (13) (b). • 

AmeriSteel responded to the request, stating: "To th•· extent 
FPL' s intent in asking for o ral argument is to rev is 1 t 1 ts 
opposition to hearings of any kind in this docket. Amen Steel 
considers the filed pleadings to provide more than an adequate 
basis for a decision by the Hearing Officer (sic) or the full 
Commission. Oral Argument io not necessa~.· 

In the instant case, staff believes tlle pleadings ably advance 
the poeitiona of the parties . However, PPL predicates oome o f 1ts 
argument• on an interpretation of Section 120.80(13) (b). Flonda 
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Statutes, that ~s without precedent. Oral Argument could ass1st 
the C011111ission in evaluating PPL's interpretation and 1ts Mot ion t o 
Deny and Dismiss AmeriSteel's Protest. Both FPL's opposition to 
AmeriSteel' s Intervention and the Motion to Deny and Dismi ss 
AmeriSteel's Protest allege that AmeriSteel has failed to 
demonstrate that it has a substantial interest thdt will be 
affected by the Co~mission•s actions in this matter. S1ncc these 
factual and legal issues are common to both motions. staff believes 
that the parties should be permitted to address both motions 1n 
their Oral Arguments. While Oral Argument could be helpful in 
evaluating the positions of the parties, both parties pleadings 
ably address the issues. Therefore, staff recommends that Oral 
Argument be limited to ten minutes per party . 

ISSQB 2: Should Florida Power and Light Company's Mo tio n t o Deny 
and Dismiss the Petition and Protest of AmeriSteel Corporation be 
granted? 

BBOQMMENDATIQN: No. AmeriSt~el has demonstrated it has a 
substantial interest in this proceeding. AmcriStecl's protest 
specifically identifies those factual matters that are in d ispute. 
Further, since AmeriSteel has protested the e xtensi on and 
modification of the plan, and since the plan was the only actton 
proposed in Order No. PSC-97-0499- FOF-EI, Sectic.n 120.80(13llbl, 
Florida Statutes, is not operative i n this situatton 

SIAf.P ANALXSIS: Order No. PSC-97-0499-FOF · El approving the 
extension and modification of the plan to record addittonal 
expenses in 1998 ~nd 1999 was issued as proposed agenc y act1on on 
April 29, 1997 . 

On May 20, 1997, AmeriSteel timely filed its Petition and 
Prot eat: of AmeriStocl Coroorot,ioo to Proooaed Agency Act ion. 
AmeriSteel alleges that it has a substantial interest that is 
affected by the Commission's proposed action . In the first 
paragraph of its pleading, Ameristeel: 

protests the entry of the PAA and requeata that hear1nga 
be held before the Commission to consider whcthc1 to 
finally approve an extension, w1th modificatlons, of the 
program authorizing Florida Power and L1ght Company to 
record additional expenses f o r the years 1998 and 1999 
( •Accelerated Depreciation Plan- or •Plan•). (Protest p. 
1) 
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AmeriSteel's Substantial Intcreot 

On April 11, 1997, AmeriSteel f ileo a petition for leave to 
intervene in this proceeding. AmeriSteel alleges that it has a 
substantial interest that wil l be direc t ly affected by the outcome 
of the Commission's determination in this proceeding. AmenSteel 
operates a steel recycling and manufacturing facillty located 
within FPL' s retail servtce territory. I n essence. Amen Stee 1 
alleges that but for the extension o f the plan, FPL would earn in 
excess of ita authorized return on equity in 1998 and 1999 . 
AmeriSteel alleges that but for tho additional oxponoeo authori zed 
by an extension of the plan, • . .. c ustomers, including AmeriSteel 
should expect refunds as FPL exceeds the profit aharing threshold. " 

On April 25, 1997, FPL f iled its response to AmeriStPel'o 
petition to intervene. FPL asserts thAt the substantial interest 
alleged by AmeriSteel satisfies neither of the requtrements of the 
t wo pronged test set forth in Agrico Chemical Company •t, The 
Department of EnVironmental Regulation, 406 So. 2d 47e, 482 fFla . 2d 
DCA 1981): 

... before one can be cons ide red to havl.l a substantia 1 
interest in the outcome of the proceeding he must show ll 
that he will suffer i njury in fact which 1s of suff1c1ent 
inmediacy to entitle him to a Section 120.57 hear1ng, and 
21 that h i s substant i a l interest is ~f a type or nature 
which the proceeding is designed to protect . 

Although not contemplated by Commisston ru les, Amer i S tee I 
followed FPL's response with a request tor Jud1cial Notice of Order 
No. PSC- 95 -1035-PCO-EI, issued August 21, 1995, in Oocket No. 
950359- EI. That Order granted Florida Steel Corporation's Motion 
to Intervene . Florida Steel has s ince changed its name to 
AmeriSteel Corporation. FPL then, on May 6, 1997, filed a Not1ce 
of Objection to AmeriStee l's reques t, saying that AmeriSteel's 
• ... purpose is not to have the requested judlcial not1ce t aken. 
Instead this is used as a pretext t o argue that Order N~. PSC · 95 -
1035-PCO-E I is dispositive of AmeriSteel' s cu rrent petition t o 
intervene and to do so out of time 

In its Motion to Intervene, AmeriSteel et~teo : 

As a result of the reLurn on equity cap oul<>hliuhcd for 
FPL by the Commiss ion, FPL custo~Mrs h!:w e a probe 
sharing rel a tionship wi th FPL. The charges collected by 
FPL from its customers can be reduced thr ough Commission 
ordered refunds i f FPL's prof its exceed the range the 
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Commission has specified .... AmeriSteel has a signif1 cant 
interest in ensuring that FPL does not take unnecessary 
or unwarranted charges that would prevent: FPL trom 
reaching the earnings sharings threshold and providing 
refunds to existing customers.... the "Added E..<pensc 
Plan• described in this docket creates a huge amount of 
additional charges to offset revenue and earnings growth 
in the years 1998 and 1999 . But fo:- t:hose charges, 
customers, including AmeriSteel, should expect refunds as 
PPL exceeds th~ profit sharing t:hreshold. 

In ita response to the Motion to Int:ervene FPL alleges that 
AmeriSteel has failed to meet bot:h part:s of the tw~- prong t:est set: 
forth in Agrico Chemical vs. pc0artment o! Environmental 
Regulation, 406 So.2d 478, 482 (Fla. 2d DCA 19811, rey. denied, 415 
So . 2d 1359, 1361 !Fla. 19821. 

In essence, FPL argues that this is not: a proceeding t:o change 
rates and chargee for FPL, and even if it we<e, the action taken 
can only have •a speculative and indirect impact• on AmeriSt:eel. 
Thus, PPL argues AmeriSteel has failec to demons~ rate that it has 
or will suffer an injury of sufficient immediacy t:o satisfy the 
first prong of the Aarico test. Secondly, f'PL argues that thio 
proceeding is not for the purpose of protecting Amer l Steel' s 
•competit:ve interesto• or for the purpose of applying a flctiona l 
•return on equity cap•. Therefore, FPL suggest t:hat AmeriSteel has 
failed to aatisfy the second prong of the Agrlco teot. 

The Commission's action, pro tested by Amer1Steel , would 
aut:horize addit:ional expenses s upported by the rateo AmenStee l 
pays for electricit:y. AmeriSteel hao alleged that. but fo r thts 
plan, FPL would exceed ito author1zed range of teturn on equity. 
While •vested interest• is a t:erm o f art no t usual l y appl1ed to 
describe a ratepayers int:erest in any amount in excesc o f a 
ut:ility's authorized range of return on equity, the determi nation 
of the appropriateness of the additional expenses is the core iMoue 
in this docket. Staff notes there is no •earnings sharing& plan" 
or •return on equity cap• established for FPL. If it appe~ro that 
FrL will earn in excess of ita aut:hor i zed range, affirmat i ve action 
by the Commission would be required to capt:ure juri sd ict ion over 
t he excess earnings. 

Section 366.04 (1 ) , Flor i da Stat:ut:es, grant a thf' CoiMI! so1 on 
) uri•dict t on t:o •regulate and supervise each pub lic ut il ity wi th 
respect to ita rates and service• . Part of t:he regu lat 1on and 
superv~sion of a public utility's rates includes t he determ1nat1 on 
of the appropriate level of expense to be inc l uded by a pub l i c 
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ut1lity in its rates, and, to the extent that tho> rates are 
excessive (as compared to the utility's authorized return ) , the 
determination of what action (refund, rate reduction, ~hange to 
authorized return on equity, booking additional expenses. etc. l 1s 
appropriate. 

Staff believes that AmeriSteel, as a ratepayer, by alleging 
that the proposed act ion would allow FPL to record expenses which 
are not appropriate, has shown its substantial intcreots w1ll be 
affected. This proceeding , which invokes the Commiss1on's 
authority to supervise and regulate FPL with respect to its rate 
and charges, is designed to protect AmeriSteel's, as wel l as all 
other FPL r a tepayers', substantial inter ests in assuring th~t the 
rates and charges are fair, just and reasonable . Thus, eta f f 
recommends that AmeriSteel has demonstrated it has a substantial 
interest i n this proceeding . AmeriSteel'a substantial in terest ~n 

this docket is consistent with the Commission's ruling in Orde r No. 
21651, issued August 1, 1989, i n Docket No. 890256 -TL, g rant ing 
Florida Cable Television Association 's (F'CTA) request to inte rvene. 
In that docket , Southern Bell requested authority to charge 
accelerated depreciation in o rder to finance i ts plans to place 
fiber in the homes of its customers. FCTA had a 11 cged that "as 
customers of Southern Bell who would be called on to pay rates and 
provide revenues designed to fund the deprec iat1 on repreoc r iption 
sought b'l Southern Bell , FCTA's members have an interest 1n 
assuring that the utility does not impose unfair and unreasonable 
charges and burdens on ratepayers beyond those rates and ra te­
related practices required to fa1rly compensate Southern Bell for 
telephone service they receive.• The interests asserted by 
AmeriSteel in this docket are similar to those asse rted by FCTA 1n 
Docket No . 890256-TL and previously asserte..J by AmenSteel 1n 
Docket 950359-BI. 

Sufficiency of arneriSteel's Protest 

Beginning on page 5 of ito Protest, AmeriSteel describe ~ in 
deta il for approximately seve·n pages, why it believes t he 
Commission should not approve the extension and modificat ion of the 
pl.an. Among other things : 

"The charges taken thua far have contributed to FPL'o substant1al 
growth in cash flow . . .. This t remendous increase in cash flow has 
allowed the company to increase its equ1ty ratio and reduce 1to 
debt significantly. The corresponding imr;;rovt'ment 1:- F'PL · u 
financial profile has greatly benefited stockholders at the expense 
of ref~ds for customers . • (Protes t, para 8, pp .5 6l 
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The extension of the Accelerated Depreciation Plan raises 
substantial factual and policy issues tnat should te addressed •n 
a formal proceeding. These issues include unreauonablc rates, 
excessive compensation and intergenerational equ l ty. !Protest, 
para. 12, p. 7) 

The instant proposal to modify and extend the Accele rated 
Depreciation Plan through the veara 1998 and 1999 airnilarly affects 
AmeriSteel'e substantial interests, as the a~ounts to be set aside 
for additional depreciation are likely to be substant ially greater 
than the levels proposed by FPL in its 1995 petition. (Protest. 
para. 14, p. 7) 

AmeriSteel suggests that extension of the "Added Expense Plan• 
is not in the public interest because: 

1) the PAA's announced intent to "bring PPL 's accounting in line 
with non-regulated companies• and to establish a •level 
accounting playing filec between FPL and possi ble non­
regulated competitors• are significant policy decisions which 
require a formal evident i ary hearing. (Protest, para. 1o , p. 
8) 

2) the proposal utilizes stale, understated, revenue forecasts. 
(Protest, para. 17, p.9 ) 

3) thr scope of the added expense plan i s exceosl vc (Protest, 
para. 18, pp.9-10l 

4) Additional ch~rges to other accounts approved by the plan have 
no t been justified. (Protest, para. 19, p . 10 ) 

5) The effect of the proposed plan extension on ~PL ~ustomcrs 

must be addressed (Protest, para . 20 , p. ll) 

6) There is no demonstrated need to extend "The Added Expense 
Plan• (Protest paras. 21 - 2l, pp. 11-121 

AmeriSteel concludes by s~ying •The proposed plan 
significantly enhances PPL's c ash flow to t he benefit of the 
Company's investor s, but offers no benefits to consumers . In fact, 
the Plan may reduce PPL's reported earnings 1n such la :::e amounts 
that it would deny customers benefits of potential re funds. • 
(Protest, p. 12) Staff does not believe that AmeriSteel's 
description of this plan as an "Accelerated Depreciation Plan• 1s 
accurate. 
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On June 10, 1997, FPL filed its Motion to Deny and Dismias 
AmeriSteel' s protest. FPL renews its arguments on AmeriSteel' s 
failu re to state a substantial interest in thi s docket . FPL 
further alleges that the protest should be dismissed because 
AmeriSt.eel has not identified any disputed .ssues of materi al fact 
and •seeks to expand the of the proceeding beyond that permitted by 
Section 1~0.80(13) (b) , Florida Statutes.• 

In light of this statute, FPL states that there are five 
conclusions that may be drawn concerning t.he procedure to be 
followed with respect to AmeriSteel 's protest: 

l) A protest of a •proposed agency action• by the Commission does 
not commence a de novo proceeding. 

21 The Commission is to decide whether the protes tant adequately 
stated a substantial interes t i n the Commiosion ' s action . 

3) If a proteet i e granted, the 
a Section 120.57{1) or a 
requir ed. 

Commission ie to deci de whether 
Section 120.57{2) hearing io 

4) The scope of any hearing held, if a pretest is granted, 18 

restricted to issues, in the proposed action , that a~e placed 
in dispute by the Protest. 

5) Iet>ues in the proposed action that are not dJsputed by the 
Protest are deemed etipulated . 

FPL then euggeete, over nearly five pagee, that ·~meriStee l's 

Proteet is based on mischaracterizat ion and sparring with 
fictitious consequences constructed from such mischaracterization . • 
{Motion p. 5) 

On June 23, 1997, AmeriSteel filed its response to FPL' s 
Mot i on t o Deny and Dismiss. It states: "AmeriSteel' s Protesr 
objects to the plan in its entirety and requests that hear1ngs be 
held to address approving the Propoeed Plan as a whole is in the 
public interest. • It then cites what it believes are nine separate 
disputed factua l matters raised in its May 20, 1997 protest . 
AmeriSteel reiterates its allegations that it has sufficiently 
alleged a substantial interest in the proceeding . 

The COmmiseion•s PAA Order ~akes one and only on~ substantive 
action. It modifies and extends the previously approved plan t o two 
future periods. 
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Section 120.80(13), Florida Statutes, prov1des: 

Notwithstanding Sections 120.569 and 120.51, a hearing on 
an objection to proposed agency action of the Florida 
Public Service Commission may only address the issues in 
dispute . Issues in the proposed action which are not in 
disputo are deemed stipulated. 

This provision does not r equire, as PPL seems to advocate, 
that a person whose substantial interests are affected by proposed 
action to ::-espond in detail, listing every potentially disputed 
fact which might be pertinent to every i ssue wh ich might be related 
to the protest. 

As discussed above, staff bel1eves AmeriSteel has ~~equately 
demonstrated its substantial interest in the procee<hng. Staff 
believes that the very first paragraph of AmeriSteel's Protest is 
legally sufficient to advance its right to contest the approval of 
the plan. Staff believes the disputed issues of fact and policy 
detailed in the Prolest are sufficient to identify the nature of 
the dispute. 

Since the PAA contained only one substantive action (approving 
an extension and modification of the plan) and that action has been 
protested, this is a de novo proceeding. Stated differently, there 
are no actions taken in the PAA which are not in dispute. 
Therefore, there are no issues subject to the appl1cat 1on of 
Section 120.80(13) (b), Florida Statutee. Therefore. Sect1on 
120.80(13) (b), Florida Statutes. is not operat1ve with respect to 
AmeriSteel's protest. 

Therefore, staff recommends that AmeriSteel has demonstrated 
it has a substantial interest in this proceeding. AmenSteel' s 
protest specifically ident1fies those factual matters that are in 
dispute. Further, since AmeriSteel has protested the extension and 
modification of the plan, and since the plan was the only action 
proposed in Order No. PSC-91-0499-POP-EI, Section 120.80(13) (b) . 
Florida Statutes, is not operative in this situation. Therefore, 
FPL's Motion to Deny and Dismiss the Protest of AmeriSteel 
Corporation should be denied. 
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ISSVB 3: Should AmeriSteel Corporation • s Pet 1 t ~on for Leave t:o 
Intervene be grantedr 

RSOOHMBNDATION: Given thr Commission's decision on FPL's Motion 
to Dismiss , this issue is moot. 

STAFf J\lilWXSIS: AmeriSteel' a right to int:ervene in this 
proceeding is addressed by the docioion on Florida Power and Light 
Company's Mot:ion to Deny and Dismiss the Petition and Protest o f 
AmeriSteel Corpor ation. Therefore, this issue is moot . 

ISSQB 4: Should this docket be closed? 

RSeotp1EHDATXON: No . This docket should remain open pending 
resolution of AmeriSteel's protest of the Proposed Agency Actlon . 

STAff ANl\LXSIS : This docket should remain open pending 
resolution of AmeriSteel's protest of the Proposed Agency Action. 
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