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CASE BACXGROUND 

In late 1996, Tampa Electric Company (TECO) entered i nto long 
term wholesale sales agreements with the Florida Municipal Power 
Agency (FMPAl and the City of Lakeland (Lakeland) . The purpose o f 
this docket is to establish the retail regulatory treatment o f the 
costs and revenues associated with t hese sales. 

Se rvice for the FMPA contract began on December 16, 1996 and 
is s c heduled to continue through March lS, 2001. The origina l 
contracted base capacity was 35 MW i n 1997 and was scheduled to 
increase to· 80 MW on December 16, 1999. FMPA has sinc e requesc. ed 
additional amounts of capacity and is now scheduled t o receive so 
MW in 1997 increasing up to 150 MW in December 1999. Capaci ty is 
available t o FMPA any time ge nerating resources from e i ther Bi g 
Bend 2 or 3, or Gannon 5 or 6 are available. Upon mutua l cons en: 
of FMPA and TECO, supplemental capacity may be p r ovided and will be 
served at an equivalent priority as original contracted capaci ty . 
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TECO began providing servic e t o Lakeland on November 4, 1996 
for 10 MW of fi rm peaking capacity . Service is scheduled through 
September 2006 . Capacity wi l l be deliver ed at the same priority as 
TECO's fi rm native load cus tomer s. In ad3i t ion, at TECO's 
disc ret i on , it will supp l y up t o 10 MW of supplemental service . 

As a result of these s a les an issue was ra iaed a t t he February 
1997 fuel hearing; that be ing, how should t he non - fuel r t:ve nues 
associated with TECO' a who l esale sales to FMPA and Lakeland be 
treated for coat recovery purposes. (Order No. PSC-97-0 180- PHO-EI) 
In order to allow the parties to s ubmit testimony t he Commis sion 
established docket 970171 - EU . 

Historically the Commi ss i on has s e pa ratea , from t he retail 
jurisdiction, the revenues and costs f o r long- te rm s ales, greate r 
than one year , that commit production capaci ty t o a who les a l e 
cusLomer. On occasion l ong- term sales have been retained i n the 
retail jurisdiction as non- separated sales . Howeve r , non- s eparated 
sales are usual ly non - firm wholesale sales , such as Broker sales. 
To compensate the retail c ustomers for bearing t he coa t s , the 
revenues from non-separated sales are returned throug~ recovery 
clauses to the retail customers. Utilities are a llowed to r e ta in, 
•below-the-line•, a 20\ share of the pro fits on Broker sa l e s. (EXH 
1, Orde r No. PSC- 97-0262 - FOF- EI) 

TAMPA BLBCTIUC CX»>PANY' 8 PROPOSAL 

The costs and revenues f o r l ong- t erm wholesale s a les similar 
to the Lakeland and FMPA sales were removed f r om re t a il r ate s in 
TECO's last rate case . TEOO proposes , in t h i s case, howe ve r , t hat 
the wholesale sales t~ PMPA and Lakeland no t be separated and t ha t 
the costs associated with the sale s r e main in the retail 
jurisdicti on. TECO proposes to credi t bac k the r eve nues received 
from the sales to the retai l customers i n the f o l lowi ng orde r a nd 
manner: 

Recovery clause treatment. Regardless o f the total revenues 
received TECO proposes to credit the Fuel a nd Pur chased Power 
Cost Recovery Clause (Fuel Clause) with s ys t em incremental 
fuel and the Environmental Cost Recovery Claus e (ECRC) with 
the incremental S~ allowanc e coat. I f reve nues do no~ cover 
these t wo costs, TBCO will make up t he d ifference from its 
operating revenues. 

Operating Revenue treatment. Variabl e operat ion a nd 
maintenance (O&M) is to be i ncluded i n TECO' s ope r a t ing 
revenues . The Variable O&M a mount will be determined by 
multiplying the total MWh ' s by an annual O&M rate. 
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Transmission revenue received in accordance with TECO's Open 
Access Tariff filed with FERC is to be added to operating 
revenues. 

Sharing. Any remaining revenues produced by t hese sale~ is to 
be split SO/SO with sot to be credited to the Fuel Clause and 
as an incentive to TECO, SOt to be added to operating 
revenues. TECO has guaranteed to credit a minimum o f $2. 0 
million to the Fuel Clause in lieu of the anticipated lifetime 
stream of revenues. The $2.0 million is to be credited w.;.thin 
two fuel clause periods (starting as soon as possible ) . 

RECENT cotOIISSION DBCISIOHS ON WHOLBBALB SALBS 

During the March fuel hearings in Docket No. 960001 - EI, the 
Office of Publtc Counsel (OPC) asked the Commission to establish a 
generic policy statement on whether a utility could recover any 
revenue shortfall arising from the difference between the actual 
fuel revenues the utility receives from a wholesale sale and system 
average fuel costs, where wholesale revenues were less than system 
average cost. The issue was deferred to the August 1996, fuel 
hearings to allow all parties the opportunity to present testimony . 
After considering Staff ' • recommenaation at th~ February 4, 199 ', 
Agenda Conference, the Commission issued Order No . PSC- 97 -0262 - FOF­
EI establishing t he policy to be applied to the treatment of fuel 
for new separable wholesale sales. This new policy requires the 
utility to credit its Fuel Clause with an amount equal to the 
system average fuel cost for separable sales, regardless of the 
actual fuel revenues received . However, the Commission will 
consider alternatives to this treatment, provided the ~tility can 
demonstrate that the sales provide net benefits to its r etail 
ratepayers. 

The purpose of TECO's petition in this docket is t o 
demonstrate that both the treatment of fuel and base rate r e venues 
associated with the sales to Lakela.nd and FMPA conveys a net 
benefit to TECO's retail rate payers . 
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DISCQSSlQN OF ISBJJBS 

ISSQB 1: Does the off-system sale agreement to t he Flor i da 
Municipal Power Agency pro·1ide net benet its t o Tampa Elect ric 
Company's general body of rate payers? 

PBrHIRX 8%A17 BICONMIMDATIQN : There are no net bene f i ts because 
the Stipulation approved in Order PSC-96-1300-S-EI requ1res cap ita l 
costs and revenues of these sales to be separated. The net benefit s 
cited by TECO in this docket are derived solely from c redit i ng non ­
fuel revenues from the sales to retail operat i ng revenues . (KUMMER ) 

ALTBRR&TrvB SXIlP RBCDMMBNDATIQN: Yes, if the stipulat i on does not 
apply, provided that TBCO's projection of incremental coats and 
revenu~s are realized over the period of the contrac t, and t he 
revenues are credited as described in Alternative Staff' s 
Recommendation on Issues 2 and 3. (GOAD) 

PQSITIQN OF PARTIBB 

IBQQ : Yes. The net benef i ts from the FMPA sale are pro jected 
to be $9 .0 million Net Present Value. The total revenue from this 
sale are projected to be $77.2 million Net Present Value And the 
total costs associated with this sale are projected to be $68.2 
million Net Present Value . 

FIPQG: No . Retail ratepayers will suffer a $69.1 mil lion l oss 
if they are compelled to pay the carrying costs on assets 
exclusively dedi .:ated to wholesale sales. Further, even if captive 
r etail customers had cirst call on the assets, TECO has reversed 
the traditional 80/20 sharing concept by giving 80\ t o TECO . 

~: No. Tampa Electric did not prove benefits would exceed: 
(1) the $3 . 5 million of lost gains on economy sales; (2) the l ower 
fuel costs from reporting t he F.MPA and Lakeland sales at average 
coat pursuant to Order No. PSC 97 -0262 - FOF- EI; o r (3) r e f unds 
required to be made under the stipulat ions. 

PRIMARX STAPP ANALYSIS: The need t o address net benef i t s a r i s e s 
from Order No. PSC-97-0262-FOF-EI, "Final Or der Addressing 
Treatment of Fuel Revenues Received from Who les a le Sa les i n the 
Fuel and Capacity Cost Recovery Clauses." ( EXH 1) This Order 
allows for crediting less than average fuel revenues f o r wholesale 
sales if net benefits can be shown . Primary Sta f f maintains t ha t 
the "net benefits" TECO descr i bes a ri se only f r om crediting non­
f uel revenues to retail operat i ng reve nues . (TR 911 If capita 1 and 
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O&M costs and revenues are separated as r equired by the Stipulation 
entered into by TECO and the t wo parties to t his doc ket 1n 
settlement of Docket 9604 09-EI , the bene f its T£~0 relles upon t o 
justify different trea~ment of f uel disappear. TEC~'s re i 1ance on 
this order to j ustify any t r eatment of non-fuel revenues and costs 
is in error. 

Order PSC-96-1300-S-EI , entered in Docket No . 960 409-E I, 
Prudence Review to determine the Regulatory Treatment of Tampa 
Electric Company's Po lk Unit s pecifically addresses the tr~atment 
o f TECO' s wholesale sales . The o rder approving the St1pulation 
signed by TECO, the OPC, and the FI PUG, clearly lays ou t the 
treatme nt of wholesale sales: 

r . 'l'he aeparat.ion procedulC'e to be uaed 
to aeparate capital ancl oac which ••• 
IIIIPXO..ci ill the CO"'Ip&~y ' • laat rate -::aae , 
Dooket •o . t20324-KI , ah&l.l continue to 
be u.ed to aeparate any current and 
future wboleaale aalea frca the retail 
juriadiotion . (Stipulation, p. 8 ; OZ'ciGr 
•o . PSC-t&-1300- 8 - KI) (emphasis added) 

In its 1992 rate case, TECO s ougrt t o retain ce r tain 
long-term firm wholesale sales as non-separated. In Order No . PSC-
93-01 65-FOF-EI, (EXH 1) the Comm i ssion explici tly rejected TECO' s 
request that those c?sts remain in retail ju r isdic tlon: 

We d o not belie ve it is fair o r 
appropriate for non-retail c ustomers to 
be buying firm c apacity , particul a r ly 
when the non - retail customers have first 
call for the capacity, at a rate wh ich is 
not compensatory or cost -based which 
means the retail customer s are 
responsible f or part of the revenue 
requi rement tor the p lant serving the non 
retail customers. (Order p.l3) 

The language on sepa rations wa s integral to the 
Stipulation in the Polk case. In its brief, OPC states "The 
parties t o the Second Stipulation reasonably expected that future 
wholesale sales would lead to higher reported re tail earnings and 
an increased likel1hood o f further r efunds under the sharing 
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arrangement embodied in both the fir~t and Second Stipu la t ions. " 
(OPC BR 9) TECO Wi tness Ramil agreed with fiPUG' s representation 
that the removal of $71 million dollars in rate base costs clearl y 
has a more positive benefit on retail earnings than crediting SlO 
million to operating revenue. (TR 94) FIPUG goes on to potn t out 
"The language in paragraph 15 clearly states that no change 1n the 
terms of the Stipulation (including the treatment o f wt.o!esale 
sales described i n paragraph 5Fl may be made withou t the mu t ual 
consent of the parties to the Stipulation. Cle..Jrly there is no 
such mutual agreement in this case." (FIPUG BR 4 ) 

i::n order to justify its request, TECO attempted to 
differentiate between the sales at issue in this docket and those 
considered in the rate case. In his testimony, TECO Wi t ness Rami! 
stated that the most significant difference between the FMPA and 
Lake land sales compared to previously separated sales is the 
condition of the wholesale market. (TR 37) Another difference in 
these sales cited by TECO Witness Ramil was the option to purc hase 
supplemental ene rgy under both contracts. (TR 38 l 

Staff agrees with OPC Witness Larkin that there does not 
appear to be any material difference between the type- of sales 
considered in the rate case and the firm portion o f the sales at 
issue in this docket to FHPA and Lakeland in tArms of Length or 
capacity commitment. (TR 44 1) On c ross-examinat ion , TECO Witness 
Ramil agreed with the interpretation of the FHPA contract as a 
long-term firm sale with base load characteristics . (TR 66 , 182 ) 
He also testified that FHPA has first call on t he capac ity upon 
which the contract is based. (TR 78) TECO Wit ness Bran!ck added 
that, " ... Lakelana has the same service priori ty as Tampa 
Electric's firm native load customers." (TR 310 ) 

Staff also believes TECO' s assertion that the inc lus i on 
of supplemental sales is a difference without a dist ! ncti on . (TR 
38) The abil i ty to purchase supplemental energy does not c hange 
the fact that the firm portion of the contract is for a period 
exceeding one year and requires a commitmen t o f capa c ity. (TR 309 ) 

Staff believes there is no basis for distinguishing these 
sales from the wholesale sales separated in the rate case . By 
TECO' s own statement, their proposed treatment of fuel ha s no 
effec t on retai l ratepayers. (TR 43) If non-fuel revenues and cost 
are separated pursuant to the Stipulation in Docket 960 409- E I , 

there can be no net benefits. 
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ALTBRHATTVB STAPP AN&LXRIS : TECO estimated net benefits based on an 
assumption of the regulatory tre·atment for the revenues received. 
(TR 42 - 43; EXH 10) Staff agrees that a method of accounting for 
the revenues from t he sales must be determined before you can 
estimate net benefits . Treatment of th~ revenues io addressed in 
Issues 2 and 3. Staff's recommendation i n this Issue is premised 
on the acceptance of the treatment o f revenues as discussed in 
Al t ernative Staff's Recommenda tion on Issues 2 a nd 3. 

TECO has based its proposal on the assessment that net 
benefits are realized from making sales to FMPA and Lakeland . The 
determination of net benefits i s a subject i ve one . TECO has a r gued 
that as long as the incremental costs incurred to make additional 
sa:.es are recovered then net benefits are realized . (TR 36, 224) 
TECO's argument has to be qualified. In a competitive ma~ket where 
all customers are ~incremental~ and there are no • capt i veH 
customers to support the company's full investment, a compan'l would 
not conaid.er net benefits unless average total costa are covered. 
(TR 273) However , TECO operates i n a monopolistic market where it 
has exclusive rights to serve all the end use custome rs in ita 
service territory. These customers fully support ':'ECO' a fixed 
investment. In theory, if no addi tional sales we re made, 
speci fically wholesale sales, TECO would s tilt recover ita t o t al 
cost (fixed and variable). Further, if addi~ional sales are made 
that recover more than the incremental costa i ncurred t o make the 
sales a contribution to fixed cost will be made . 

TECO has defined incremental costs to be: fuel, so, 
allowances, var~able O&M, and fixed plant and investment 
(generation and transmission). (TR 314 -317) Unless new facilities 
are required to serve additional sales, t otal fixed generat ion and 
transmission costs do not increase. (TR 229) However, TECO' a 
assessment that the sale t o FMPA provides net benefits to the rate 
payers, requires not only a definition o f i nc r ement al costs , but 
also a projection of those i~crementa l coats and revenues . 

To d.etermine the incremental coat of making the FMPA 
sale, TECO performed two production simulation analyses r uns. A 
simulation run without either the Lakeland or FMPA sale (Base) and 
one including the FMPA sale. (TR 314) The differences in projected 
expenses, before and after the production run i nc lud i ng the FMPA 
sale, for fuel and so, allowance costs were used as the i ncremental 
cost f orecast for each component. (TR 314 -315 , 325-326) Variable 
O&M cost wae estimated by using the 1997 O&M rate paid t o 
qualifying facilities (QF) as part of the as -ava ilable cogeneration 
payments. The 1997 O&M rate was escalated by 3\ annually thro~gh 
2006. (TR 316 ) 
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TEOD did no t account for any capaci ty costa f o r t he FMPA 
sale because its next capacity addition i s e s tima t ed t o be in 2003 
and the PMPA sale is s~heduled to terminate i n Marc h 2001. (TR 31 7) 
Revenues were estimate d by multiplying the contrac t demand and 
estimated energy by the established contract r ates . 

The following table is a summary o f TECO's proj ec tions o f 
the revenues and costs for the FMPA sale. (EXH 10) 

Cost Benefit of the FMPA Wholesale Sale 
($000) CUmulative Present Value 

Total Revenue $77,:240.00 

~ta.l Ooeta 

Fuel $63,581 . 00 

so, Allowances $586 . 00 

Variable OLM $4 ,096 0 0 0 

Tran.111i a a ion $0 . 00 

ion $0 . 00 

Total Coat a $68,236 . 00 

llev'elrlue8 - Ooata $9,004.00 

Reliability Concerns 

TECO's forecasts appear to be r easonable . However, Gtaff 
is concerned that TECO d i d not account for any capacity costs in 
its projection of increme nta l costs. TECO's 1997 Ten Year Site­
Plan (TYSP), filed with the Commission on April 1, 1997, does not 
project generating capacity e xpansion until 2003, t wo years afte r 
the FMPA sal e expires . Based on that expans ion plan, TECO d i d no t 
include capacity costs in the incremental cost ca~~ulations f o r the 
FMPA sale. (TR 317) However, TECO's reserve margi ns and ability t o 
provi de reliabl e service to retail ratepayers may be affected by 
the sale. 

Pursuant to Rule 25 - 6.035, Florida Administrative Code, 
TECO monitors a 1St firm winter pea.k reserve margin. In add i t i on, 
TECO follows a lt expected unserved energy (EUE) guideline . (TR 
499) Prior to 1997 , TECO used a 20t reserve margin and a los s o f 
load probability criteria . (EXH 15, TR 4991 Table IV- 2 o f TECO ' a 
1997 TYSP shows a projected reserve margi n afte r ma i nt enanc e o f 17\ 

- 8 -



DOCKET NO. 970171 -EU 
DATE: July 24, 1997 

for 2000-01. (EXH 15) However, the 1997 TYSP proj ections did not 
include the current amounts o f capac ity =ommitted to FMPA a nd 
Lakeland. (.EXH 15) Wi th the current amounts o f contracted capacity 
included in TECO' s projections of firm wi nter peak demand, the 
2000-01 projected reserve margin dropped below t he 1St criterion to 
14\' . (EXH 15 ) 

TECO Witness Ramil' a rebuttal tes t imony states, •The 
addition of these sales does not cause Tampa Elec tric to fall short 
of meeting these criteria. Thus, while the t o tal level of reserves 
are reduced by the addition of these sales, the minimum reserve 
criteria have not been violated and a r e not affected." (TR 483) 
TEOO's response to staff's interrogatory No. 12 clearly states that 
t he 2003 projected expans i on , as identif ied i n TECO's 1997 TYSP, 
was based on the 15\ reserve margin criterion. (E:XH 15) This 
apparent conflict in TECO's responses leads staff to believe that 
TECO may accelerate its planned expansion as a resul t of its 
projected reserve margin dropping below 15 \ . It should a:so b~ 
noted that no supplemental capacity is considered f o r ei ther s~ le 
in the 14\ reserve margin projection . If TECO were to provide 
supplemental capacity during 2000 - 01, its reserve margin would be 
further reduced, increasing the need t o build additional capacity . 
The same would be t rue for any new long -term firm sales similar t o 
the FMPA sale. 

It may be appropriate to not include expansion coste as 
a result of the 14\ reserve ~rgin. However , if TECO does need to 
expand its generation resources, prior t o che e xpira t ion o f either 
the FMPA o r Lakeland sales, any net benefits achieved wil l lik~ly 

be eliminated because actual incremental costs would then include 
plant and inves tment not previously i ncluded in t he coat vs . 
revenues projections. It may be appropriate to impute revenues 
equal to costs of expansi on if TEOO builds new capacity prio r t o 
the expiration of the FMPA sale 

Cost Projections 

TECO has projected that the revenues received from the 
sale to FMPA will exceed incremental costs by $9.0 mill ion . (EXH 
10) Fuel cost makes up t he largest share of the incr emental costs. 
about $64.0 million or 82\ of the total. (EXH 10) If fuel coats 
increase approximately 14\ and all other costs remain the same, 
costs would meet or exceed the revenues received, crea t ing a burden 
on TEOO' s retail ratepayers . To mitigate potential harm t o retail 
customers by fluctuations i n costs, TECO proposes t o credi t actua l 
incremental fuel and S02 a llowa:1ce costs regardless o f revenu es 
received. (TR 92 ; TEOO BR 4-5) Staff agrees that c rediting ac tuais 
will prevent the retail ratepayers from be i ng monetar i ly affect ed 
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in the short run. However, in order t o meet this commitmc~t. TECO 
has proposed t o reduce operating r evenues by any amount of 
shortfall between actual fuel and 803 a llowances costs and reve nues 
received. (TR 92) Any reduction i n operat i ng reve nue s to make fue l 
who le reduces the potential for any poss ible r~ fund to ratepayers 
under the provisions of Order Nos. PSC- 96 - 1300-S - EI and PSC- 96 -
0670-S-EI. In order for the •guarantee• of fuel revenues t o have 
any meaning, staff believes it is necessary t o require TECO t o make 
up any shortfall between costs and revenues f rom ~below-t he-line.• 
This will be addressed in Issue 3. 

Summary 

Based on TECO' s proj e ctions, as shown in the above table, 
revenues are expected to exceed incremental costs, thus p roducing 
net benefits. However staff i s concerned t ha t i n the even t TECO' s 
cost projec tions are i ncorrect, the rate payers may be harmed. 
Staff believes that this c hance can be elimi nated by requir i ng TECO 
to make up any shortfalls between costs and revenues when c r edit ir:~ 
fuel and S03 coats from • below- t he-line.• Also, if gene r a tio n 
expansion is required before the FMPA oale expires, revenues in a n 
amount equal to the costs of the expansio n caused by the FMPA sale 
should be imputed, from •below-the - l i ne • , to ope rat i ng r evenues . 
With t hese two pro tections TECO' s retail rat e payers wi 11 be 
indifferent at worst. 
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ISSUE 2: How s hould the non - fuel revenues and costs associated 
with Tampa Electric Company's wholesale sch~dule D sales t o t he 
Florida Municipal Power Agency be treated f or retail regulatory 
purposes ? 

PP.INN\X l'lAR R&COIICIHDA'l'IOti : The Stipulation enten--t into by the 
parties t o Docket No. 96040 9-EI requi r es that t r.e capital and O&M 
costs be separated at average embedded cost, consistent with the 
methodology used in TECO's 1992 r ate case. Thi s treatment should 
be applied retroactively since the incept ion o f the sale in 
December 1996 . (KUMMER) 

ALTBBRATryK STAPP RBCQMMBND6TIQN: Bec a use the impac t on ratepayers 
depends on t he treat ment of revenues, alternative staff recommends 
tht! f o llowing regulatory t r eatment for the non - fuel costn and 
revenues: 

• Retain all costs a s sociated with the FMPA sale i n 
the ~etail jurisdiction. 

• Incremental so, allowance r evenues shouiJ be ~redited 
bac k thr ough the Environmental Cos t Reco ve ry Cla use. 

• Tra.nsmission reve nues should be c redi t ed to the 
Capacity Cost Recovery Clause . 

• O&M revenues should be included in operat i ng 
revenues. 

• All rema ining revenues should be c redi ted to t he 
Capac ity Cost Recovery Clause. 

• If additional p l ant capacity is added prior t o the 
end o f the FMPA sale, revenues equal t o t he FMPA 
aale's cost contrihution of the new plant s hould be 
imputed t o operating revenues from "below- t:he - line . " 

Any decision reached by t he Commission should be app lied 
retroactively since the i nception of t he sale in December 1996. 
(GOAD, DUDLEY ) 

PQSITIOJf OP PAITIBB 

~: The Commission should approve the treatmen t o f f uel and 
non - fuel revenues and costs as proposed by Tampa Elect ric and 
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described in detail in the testimony o f Mr . Ramil and Ms. Bran i c k . 
Tampa Elect r ic's proposed t rea tment guarant ees signi f i cant benefi t s 
to retail customers. The other parties' suggested t reatmen t would 
deny those benefits . 

Tampa Electric proposes the f o llowing regulat ory t r ea tmE-nt for th i s 
sale: 

• 

• 

• 

• 

• 

• 

These sales should not be separated and shoul d r emain i n 
the retail jurisdic tion. 

The Fuel and Purchased Power Cost Recovery Clause should 
be credited wi th an amount equal t o sys te111 i ncre menta l 
fuel cost, eliminating any fuel clause i mpac t associa t ed 
with making this sale. 

The Environmental Cost Recovery Clause should be credi ted 
with an amount equal to incremental costs f o r so, 
allowances. 

Revt-nues associated with variabl e operating and 
maintenance coots should be c redited abov~ t he l i ne to 
operating revenues. 

Transmission revenues should be c redited to the company's 
operating revenues above the l ine . 

The remaining sale proceeds should be a i v i ded 50/50, with 
SOt credited through the Fuel Clause and 50\ c redited t o 
operating revenues. ($1.5 million guaranteed, regardle s s 
of actu~l contract revenues . ) 

PIPQG: The non - fue l revenues and cos ts should be s eparated fo r 
regul atory purposes . If revenues are no t separat ed , they s hould bt! 
flowed back to retail ratepayers based o n s ystem ave rage fuel 
costs. 

~: The stipul ations require that t he PMPA and Lakeland sa l es 
be separated in the same manner as was used in the company' s lao t 
rate case. The firm portion of these l ong - term schedule D sales 
must be fully separated, and 1 00 \ o f non - f ue l r e ve nue s fo r L he 
supplemental portion must be flowed bac k . 

PRIMARY STAff ANALYSIS: As d i scussed i n I ssue 1, t he Stipu lation 
signed by TECO and two of the parties to thi s docket c learly 
s pec ifies the treatmen t of non- f ue l r e venues f o r all cu= rent ao. I 
f u ture f i rm l ong term wholesale sales. 
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In the past, the Commission has required TECO to separate 
from the retail juri~diction, costs associated with long-term 
wholesale sales. (TR 456} The sales were sepa ra ted at TECO' s 
a verage embedded cost which inc luded fixed plant. (TR 456-457} 
This was done even recognizing that the sales revenues we re less 
than average embedded cost. (EXH 1, Order No . PSC-93-0165- fOf -El> 
In general, wholesale sales may be non- separated o r separated. The 
classification of wholesale sales is determined by the 
characteristics of the sale, such as the commitment of capacity and 
the du ra t ion of t he sale. 

Separated sales are generlllly def1ned as f irm sales 
lasting longer than one year which involve the dedicatio n o f 
capacity. Because the committed capacity is no longer avai lable 
for use by retail customers, the non-fuel cos ts (pr oduction plant 
and operating expenses ) are r emoved from retai l rates and earnings 
calculations. If the contracts are in place at the time base rates 
are set, reta~ l rates do not include any c f the costs associat ~d 

with such sales. If such contracts are entered into between ra te 
cases , t he revenue requirement used to determine ROE in mon t hly 
surveillance repor ts is reduced to account for costs associated 
with the sales. In exchange f o r assigning cost respor.sibility t o 
the company's shareholders, the Commission allows the utility's 
shareholders to retain all non-fuel revenues r eceived from the 
sale. (EXH 1, Order No. PSC-97-0262-FOF-EI} 

Order PSC- 96-1300-S-EI, entered in Docket No . 960409-El , 
Prudence R·eview to determine the Regulatory Treatment o f Tampa 
Electric Company's Polk Unit specifi cally 3ddresses the treatment 
of capital and O&M costs of TECO' s who lesale sales. The o rder 
approvi ng the Stipulation signed by TECO, OPC, and FIPUG ~ xpl ic i t ly 

lays out the treatment of wholesale sales: 

... 'l'he •eparation prooedure to be u•ed 
to •eparate capita~ and OQC which ••• 
approV'ed in the Ccwpany' • ~aat rate oaae , 
Docket Wo . ~20324-&t, •hall continue to 
be u.-cl to •eparate ADy current and 
f!uture wbo~•••l• aa~e• ~rca the retail 
juriadiotion . (Stipulation, p . 8, Order 
•o. PSC-e&-1300- S-ZI) (emphasis added) 

In its 1992 rate case, TECO sought t o retain certain ong 
term firm wholesale sales as non-sepa rated. In Order No . PSC-93-
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0165-rof-EI, th~ Commission explicitly rejected TECO's request that 
those costs remain in retail jurisd iction : 

We do not believe it is fa i r or 
appropriate f o r nonretail customers to be 
buying firm capacity, particularly when 
the nonretail customers have first c all 
for the capacity, at a rate which i s not 
compensatory or cost-based which mea ns 
the retail customers are responsible for 
p a rt of the revenue requireme nt for the 
plant serving the non retai l customers. 
{Order p.l3) 

Stipula tion 

The language cited above on the treatment of wholesa l ~ 

sales was integral to the Stipulation approved in the ro lk docket . 
OPC points out that Mr . Ramil signed both the letters of comm1tment 
for these sales after the Stipulation had been signed ~nd therefore 
musl surely have been aware of the restrictions in the Stipulation 
as it applied to the treatment of future who lesale sales. !OPG 
Brief p. 10) Yet there was no regulatory-out clause allowing for 
termination of the contract if TECO receive unfavorab l e reg u la t ory 
treatment of these sales. (TR 85) TECO admits that it is bound to 
serve the loads so contracted, even if the fPSC treatment is 
unfavorable for retail regulatory purposes . (TR 67) 

The long term who lesale sales separated in t he r ote case 
order are described as Schedule D sa l es (EXH 1 , Order PSC-93-0165 -
fOf-EI, p. 13 ) Wi tness Rami! agreed with FIPUG that the sale t o 
fMPA was considered a Schedule 0 sale. (':'R 68) Witness Ramll 
contends that the Commission should take wholesale mar ket 
conditions into account in determining the treatment of wholesale 
sales. (TR 70) Ramil also points out that some Schedule D sales 
are not separated, but that the percentage of these sales is small 
and that the total revenues from these s a les equal to the cost s 1s 
flowed directly back to the ratepayers through recovery clauses , 
keeping the ratepayers unha rmed . (TR 74) TECO admits t he sales at 
issue in this docket are not cost compensatory o n a fully embedded 
cost basis. (TR 74 - 5) The Stipulation language cited above does 
not include any exceptions for market condi t i ons t o the treatment 
prescribed in the rate case order . In its Br iefs , ftPUG and 0 PC 
both maintain that TECO' s requested treatment violates the 
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requirements of the Stipula tion . {F!PUG BR 41 OPC BR 12 ) 

Difference in •al•• 
TECO attempte d t o di ffe ren tiate the sales at issue in 

this docket from the wholesale sales i t was o rde r ed to remove from 
rate bas e i n its 1992 ra t e case. Howe ver , t h~ pr imary reason l t 
gave f o r this differenc e was not re l ated to the length o f the 
contrac t or the capacity commi tment o f the s a les o r any te r m or 
condi t i on o f t he c ontract itself, but simply t hat the wholesal~ 
marke t ~as c hanged since 1992. (TR 37) TECO Witnes~ Ramil stated 
that t he revenues from the FMPA sale would not cover t he fully 
allocated embedded costs associated with that ~ale a nd that 1 f 
TECO' s stockholders were f o r ced to absor b the d i f f e r e nce be tween 
the actual revenues rece i ved and the system a verage cost , it wou ld 
be sufficient disincentive to preven t a ny futu r e sales . CTR 97) 

Staff agrees wi t h OPC Witness Lar kin t hat th~re does not 
appea r to be any materi a l differenc e be t ween t he type o f sales 
considered in the rate cas e, Docket No . 920324-EI , and the sales at 
issue in this docket t o FMPA and Lake l and . (TR 441 ) On c ross­
examination, TECO Witness Ramil agreed wit~ t he inte r pr eta tion of 
the FMPA c ontract as a long term f i rm sale with base l oad 
characteristics. (TR 66, 182 ) He also tes tif ied that FM PA has 
first c all on the capacity upon which the cont ract is based. (TR 
78 ) TECO Witness Branic k added t ha t , " ... Lake land has the s ame 
service priori t y as Tampa Electric ' s f irn native load r.ustomers . " 
(TR 310) The Commission expressly addressed the non- cost 
compensatory aspect of the wholesale sa les i n the 1993 r a t e c~s e 

order and appeared to us e t hat as a j usti f ica t ion for sepa rat ion 
rather than an argument agains t it . (EXH 1, Order PSC-93-0165-fOf ­
EI, p. 13) Additionally, TECO Wi tness Ra mil stated that anothe r 
Schedule D contract , with Reedy Cree k Improvement District , en t ered 
into subsequent to the 1992 r ate case, was trea ted according the 
treatment presc ribed i n the rate case which was later e choed 1n the 
Stipula t ion . (TR 68) TECO d id not seek any decision or ruling fr om 
the Commission on this matte r but simpl y sepa rated out ~he costs on 
surveillance report s as directed by t he ra te case order. (TR 69) 

Another difference in these sales cited by Mr. Ramil was 
the op t i on t o purchase supplemental e nergy under bo th contracts . 
(TR 38 ) Staff believes thi s is a difference ~ithout a distinction. 
The abi lity t o purc hase supplemental energy does not c hange t ~ e 

fact that the firm po r tion of the con t ract 1 s f o r a per iod 
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e xceeding one year and r equires a conunitment or capaclt y. (TR 309) 

TECO also argued that its proposa' had no downside fo r 
retail ratepayers because the cost of the plant used ·o make these 
sales is already in base rates and all revenues are be1ng reta1 ned 
"above- the- line.N (TR 52,71 , 76) Therefo re, Lhe re tall ratepayers 
are better off with some revenue than non~ and that th~ contract 
sales provide more revenue that is available through Broker sales. 
(TR 153-154 ) Even i f one accepts the statement that capacity co~ts 
are sunk costs and should not be included in any inc r emental 
calculation of benefits (TR 258) , TECO ha s proposed to c red it he 
majori ty of non-fuel dollars received from these sales thr ough 
operating revenues. As a result o f this treatment, the only 
bene fit retai l customer s wil l see from these revenues is 1n a 
possible, but far from certain, fu ture r e fund unde r the Pol k 
Stipulation or the reduction or postponement of a rate increase. 
(TR 164, 177) 

InoentiYea 

On cross- examination, TECO Witne3s Ramil agreed that TECO 
should not need an incentive f o r sales al r eady completed, stating 
that the incentive TECO seeks is not f or these sales but a 
precedent f o r future sales . (TR 162 } FIPUG Witness Pollock poin:ed 
out that there is tremendous pressure on regulated utilities today 
to shift cost from the competitive markets to captive ~ustomers and 
that care must be taken by regulatory bodies to protect capti ve 
customers. (TR 213 } If the t r eatment p roposed by TECO 1s appt 0ved , 
staff agrees with OPC Witness Larkin that other util)ties will also 
likely seek similar treatroent fo r the i r off-system sales . (TR 4 39) 
As utilities compete for wholesale sales witho ut being held 
accountable for the total cost of those sales, the poss1b1l1Ly 
exists for significant costs t0 be shifted from wholesa le markets 
to retail ratepayers. Additionally, lo:it ness Ramil admitted that 
even with incentives available in the past, TECO had failed t o meet 
the goals 3et as a condition o f receiving those incentives. <TR 
172-174) Primary Staff maintains that TECO as a regul ated utiltt y 
has an obligation under the historical regulatory compac t t o 
maximize the revenues f r om plant recovered through base rates and 
should not need any extra incentive to do so. (TR 96, 4 69 l 
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Broker •al•• 
The comparison with Broker sales is also less than 

compelling.. Unl ike the FMPA and Lakel and sal e s , Broker sales are 
short - t erm and require no capaci ty conunitment . Such sales .. He 
truly "opportunity" sales and are subject t o marke t f..:-rces on a 
much more immediate basis than long- term contrac t sales. A utillty 
can assess its immediate needs and determi nd if it has capac ity 
a vailable f or tne next hour o r t he next day. (TR 77) That is far 
more flexible than a long-term cont ract which obligates the utillty 
to serve wholesale load even at the expe~se o f higher prices t o 1ts 
reta i l customers. 

TECO also repeatedly reminded the Conunis s ion that it 
could have simply made bro ker sales and kept 20\ o f the pro f i t. 
(TR 155,163 , 171) Primary Staff believes TECO made a business 
decision t o negotiate t hese sales without any guaran tees of 
regulatory treatment. (TR 67, 179) TECO ~ppears to ha ve madE' a 
conscious choice to lock i n firm sales rather than l i ve with t he 
more uncerta in opportunity sales on the Broker. If, as TECO 
maintains, the wholesale market is increasingly compet itive, it is 
logical to assume that TECO's Broker oppor tunities may also dec : ine 
as more sellers enter the mar ket. Therefore, it wa s in TECO' s best 
interest from a competi tive standpoint to lock in customers now, 
whether o r not retail ra tepaye rs realized any real benefi ts from 
the transaction. 

Fair tr .. taent 

TECO made much of its r eliance on "fair treatment" by 
this Commission. (TR 95) However, both of the sales a t issue l.n 
thi8 docket were entered i nto after the Stipulation in Doc ket !lo . 
960409-EI was signed. The FMPA Letter o f Conunitment was entered 
into approximately one month later and the Letter o f Commi tmen t f o r 
the Lakeland sale was signed some seven months after TECO s1gned 
t he Stipulation agreeing t o the specif i ed treatment of whol esale 
sales. (EXH 10, p 10, 32 ) TECO agreed to the t erms o f both t he 
FMPA and Lakeland contracts and sought F~RC approva l o f t he 
con t rac ts without any guarantee of regulatory trea tment on the 
retail side . (TR 67) Statf believes that "fair" s hould be defined 
as the treatment TECO freely agreed to in Docke t No. 960409-EI. If 
TECO did not believe the treatment spelled out in the St ipu lation 
was fair , it should not have agreed to 1t in the Stipulati on . 
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Lastly, Primary Staff belie·te s Tt:CO wa s i"'l e r ror to r e l y 
on Order No . PSC-97 -0262- FOF- EI a s the bas i s fo~ r e que s t ing 
retent~on of non-fuel costs and revenues . Thi s Or der was issued 1n 
a Fuel and Capacity Cos t Recove ry docket, 970001 - £1 . The language 
in the order addresses only t he t r eatment of fuel r e venues . Eve n 
if net be ne fits could have been shown, t o i mp l y that Orde r a l l owed 
any specific treatment of t he non-fue l cos t s mi s i nt e rpre t n Lh,.. 
language and intent o f tha t o rder. 

ALAO'TIYI STAPP MALXSIS: TBCO has propo s ed not to s e parate the 
coat• of the ~4PA sale , but instead l eave t he costs in the ret a il 
jurisdiction. (TEOO BR 4, Section III ) In t he event the Commiss i on 
decides that the Stipulation entered into by TECO and approved in 
Order No. PSC-96-1300- S-EI requires tha t the FMPA sa l e be separate d 
the discussion in this issue is moot. 

The sale t o FMPA is a long term firm sale . (TR 66 ) As 
stated in Primary Staff's analysis, l ong term finn sales are 
~raditionally separated from the retail j ur i sdic t ion . In its post ­
hearing briefs, TEC"O states "separatio n o f who l e sale s ales at 
average embedded cost is inappropriate at this time given the 
competitive conditions which prevail in the Florida mark.e t f o r 
wholesale power.• (TECO BR 8, Section IV) In his direc t test i mo ny, 
TECO Witness Ramil states : 

The market pri ce today is well below 
Tampa Electric 's average embedded cost, 
but in many cases above the Company' s 
incremental costs . [ ] However, under 
current market conditions, if the 
Commission were to separate the FM PA and 
Lakeland sales at system average cost, o r 
through some other means impute system 
average cost to these sales, the 
resulting disincentive for Tampa t o make 
these or other new sa l es would be 
absolute. The company would no t engage 
in such transactions where a shareholde r 
lose is guaranteed . (TR 50) 

In order to remove any disincent i ve fo r mnk i ng L h e tte and any f uture 
sales, Stat! Witness Wheeler acknowledged i n his testimony t hat " it 
may be appropriate to allow ret ention o f t hese s ales in the r etail 
jurisdiction ... • (TR 464) 

Staff believe s tha t re t ail cust omers a r e entitled t 0 ful l 
compensation for the use o f plant whi c h they a re suppo rting . 
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Inveator owned Electric Utilities have the oLligat ion t o build 
sufficient plant to provide adequate and reliable service t o its 
fi rm retail customers. (TR 461) Economies of s cale in power plan t 
design often dictate that more capacity than immediately requi r ed 
by retail customers be built. Even though r etail cus t 0mers may not 
fully utilize all o f the available capacity, the cost of plants and 
facilities determined to be used and usefu l to the retail customers 
are included in retail rates, resulting in excess capaci ty paid f o r 
but no t used by retai l customers. 

The Conrnission has long recognized that utilities have an 
implicit responsibility t o maximize the use of a ny excess capacity 
until it is needed by r e t a il customers. (Tfl 461) Electric 
utilities have accompl ished this by making off - system (wholesa le ) 
sales . Long- term whol esale sales most often requ i re that a portion 
of available capacity be dedicated t o t hese wholesale sales wh ich 
reduces the amount of plant capacity wh ich c ould 1:-e used t o serve 
the needs of retail ratepayers. Based on the premise that retail 
rates were set using average embedded cost, costs associated with 
any long-term wholesale sales which commi t ted capacity were 
separated fra \ the retail jur isdiction at average e~dded c~3t, so 
that the full cost burd~n was removed from retail customers. (TR 
457; BXH 1, Order No. PSC-97-0262-FOF-EI) However, a number of 
factors must now be considered . 

Staff accepts TECO's argument that t he wholesale ma r ket 
has become increasingly competitive. (TR 38) Recent Federal Energy 
Regulatory Commission (PERC) Orders have encouraged and i n s ome 
cases mandated the removal of barriers to competing power suppl iers 
at the wholesale level . (TR 38 ) Non-utility generators are now 
able to take advr.ntage of newer technology and are not burdened 
with years of regulatory obl i gations. In addition, TECO's embedded 
cost significantly increased with the addition of Polk Unit One in 
1996. (TR 459) Given these t wo points, staff acknowledges that 
market prices a re likely below TECO' s average embedded cos t . 
Considering that separat ing average embedded c osts assoc iated with 
the PMPA sale from the retail j urisdiction would cause a loss by 
TECO's shareholders and c reate a d isincentive for maki ng similar 
sales in the future . In order to remove any disincentive, staff 
believes that it would be appropriate t o allow TECO to retain the 
costs in the retail jurisdic tion, in other words not separate . 
This decision is caveated with t he unde rstanding tha t revenues 
received from the sale will exceed inc remental costs , as discussed 
in Issue 1 and that the Commission decides that the St i pulatio n 
approved in Order No. PSC-96-1300-PSC-S -EI does not require thie 
sale to be separated . I f the Comrr.ission dec ides that these sales 
must be separated per the Stipulation, t his issue is moot . 
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For non-separated sales, it has been Commission policy to 
return all revenues from the sales to retail ratepayers. (TR 465) 
By allowing costs assoc iated with this wholesale sale to remain in 
the retail jurisdiction, supported by retail customers, it is 
prudent and consistent wi th past Commission policy to r~turn all 
the revenues received from the sale to the retail customers. (EXH 
1, Order No. PSC-97-0262-FOF-Eil ~taff Witness Wheeler s tated, ~rf 

it is determined that it is appropriate to al low TECO to retain 
these sales within the retail j urisdiction, ~t is my belitf that 
all of the revenues from these sales be returned immediately t o the 
ratepayers through adjustment clause mechanisms .~ (TR 4661 Staff 
concurs with Staff Witness Wheeler, as ouch. staff proposes that 
revenues be returned in the following manner: 

(1) Incremental S02 allowance revenues should be c redited 
back through the Environmental Cost Reco very Clause. 

( 2) Transmissio n revenues should be credited to the 
Capacity Cost Recovery Clause. 

(3) OkM revenues ehould be included in operating 
revenues. 

( 4) All remaining revenues should be c redited to the 
Capacity Cost Recovery Clause. 

(5) Impute revenues if capacity addi t ions are required 
during t he life of the contract . 

802 Allowanoea 

By increasing their usage t o a ccommodate the a~d i tional 

loading requi rements o f the FMPA wholesale sales , TECO's generating 
units will emit additional tonnages of sulfur dioxide . Sulfur 
dioxide (S02 ) emissions are direct ly related to the sul fur content 
o f the fuels being consumed to produce electrlcity . To prevent any 
affect on existing customers, TECO has proposed to credi t its ECRC 
with all incremental S02 allowance costs incurred as a result of 
making the PMPA sale based on ~current market conditions.H (TR 320 -
322, 324, 391) The ECRC is the current mechanism for recovering 
environmental compliance e xpenditures not currently recovered 
through base rates. Staff agrees with the necessity of thio credit 
because abaent some f orm of offset, TECO' s remaining customers 
would be denied the full benefit of zero-cost based allowances 
granted to TECO by the EPA each year . 
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TE:CO has proposed to determine the "current mar ke t" cost 
of so, allowances based ::m info rmation from br okers and var 1ous 
publications. (TR 391-392) Staff agrees that combining info~mat 1 on 

from sources such as Clean Air Compliance Review's industry survey 
price, also known as EATX1

, and Cantor Fitzgerald's Market Price 
Index would serve as reasonable surr ogates for so~ a llowa nce 
replacement costs. These and other sources o f information have the 
advantage of being publicly available and appear t o be free [ r om 
undue influence by ~ny one specific transacti on. Furthermore, TECO 
rema ins aware of this type of information as it is continuously 
seek4ng the least-cost method of compliance. Staff further 
suggests that TECO not be precluded from proposing sources of 5 0 1 

allowance market information other than those identified above 
wh ich could be used to calculate an average S01 allowance 
replacement cost. 

With respect to the proper accounting tre~tment, the 
incremental S02 allowance costs along with t~e quantity of SQ 
a l lowances retired during each period should be documented and 
identified as a separate line item within TECO's ECRC fil .:. ngs. I n 
addition, TECO should provide documentation supporting its S01 

allowance r eplacement cost calculations which will be subj ect t o 
audit during TECO ECRC proceedings. 

Staff notes that the EPA Allowance Auction Clearing price 
would also provide an acceptable "market -baaed" so, allowance 
price. By April of each year, the EPA holds <sn so, al owance 
auction. The results , including a clearing price, are posted and 
do not change until the next year's auction. Though the clearing 
price gives a good annual indication of trends in so, allowance 
prices, it would not reflect the conditions that might exist should 
TECO be required to offset sc, e missions resulting from the FMPA 
sales. Therefore , staff believes the combined EATX and Energy 
Ventures price-proxy discussed above would be more representative 
of on-going market conditions . 

Transmission Revenues 

TECO has proposed that transmission revenues rece ived in 
accordance with its Open Access Tariff should be included in 
operating revenues. TECO argued in the Prehearing Order that, 

The Emission Allowance Trading Index (EATX) is a s urvey ­
based price which is published each month in "Clean Air 
Compliance Review• , a Fieldston publication. 
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Pursuant to Federal Energy Regulat ory 
Commission Order 888 and 889, the Company 
is requirea to charge itself for the u~e 
of its transmission system the same as it 
would charge a third party user. Tampa 
Electric must credit the transmis sion 
revenues associated with the wholesale 
sales t o FMPA and Lakeland to opo roting 
revenues. (Order No . PSC - 97 - 0653 - PHO-EUl 

Staff agrees that TECO must charge itself t he same for transmission 
service the same as it would a third party a nd also that it must 
separately account for these costs. (TR 462) Staff does not agree 
that these costs must be c redited to operating revenues . 

Transmission expense is considered a fixed expense 
because once the fac ilit ies are built there is no significant 
variable expense associated with transmitting power t~rough the 
lines. This fixed expense is included in retail base ra tes and 
fully supported by retail c ustomers . (TR 197. 401 l TECO Witness 
Ramil agreed that the ~ale to FMPA creates no additional 
transmission expense . (TR 166 ) The sale only requires transmission 
capacity which retail customers are fully supporting . (TR 197. 4 61 l 
By credit ing transmission revenues to operating revenues the 
likelihood of the tran.-iaeion costa currently being paid by retail 
cuatomers of ever being completely retu ~~ .... · i l'l sl1m to none. 
(emphaaia added) If the t ransmission revenues are credited t o the 
Capacity Clause , the customers who are current l y paying f o r the 
facilities being used by PMPA would be assured o f being compensated 
immediately and in full . (TR 402, 465) It is appropriate t o c redlt 
the revenues through the Capacity Clause. because transm i s sion 
costs are allocated using the same method as the Capac ity Clause 
uses t o recover capacity costs. (TR 466) The capaci t y Clause would 
merely serve as a vehicle to return transmission costs already paid 
by retail etatomers and should not be construed as a way t o recover 
future transmission expense . 

OI.M Revenue• 

Along with transmission revenues. TECO has pro po sed to 
i nclude revenues equal to incremental 0~ expenses in operating 
revenues . (TR 40) However. O(Joll expense i s muc h different than 
transmission expense . Bot h are i ncluded in t he ca l culation of base 
rates ( EXH 1, Order Nos. 15451 and PSC-93-0165 - FOF- EI ), but unlike 
transmission expense, O&M is trul y a variable expen se . (TR 166. 
314 ) When energy output is increased. so are 0~ expenses. (TR 
316) At the time of a rate case O&M is estimated based o n 
projected energy s ales. CEXH 1, Order Nos. 154 51 and PSC- 93 -0165-
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FOF-BI) I n the event O&M expenses are more thc.:1 estimations, the 
company foregoes recovery of t.he difference by way of reduced 
earnings . Staff acknowledges that the FMPA sale increases O&M 
expense which is not included in base rates but is included as an 
increased expence for surveillance purposes. In order to offset 
this increase and to hold earnings steady it is prudent to increase 
operating revenues by an equal amount . TEOO has proposed to use 
the variable O&M rate used to pay cogenerators for as-available 
energy purchases . (TR 321) This rate is derived f r om TECO' s 
Commission-approved cogeneration tariff. (TR 321) Although this 
may not match exactly the i ncrementa l O&M incurred, staff believes 
it is an adequate proxy. Therefore , staff concurs with TECO's 
proposed determination and treatment of incremental O&M expenses. 
Staff recommends that if the Commiss ion modifies the cogeneration 
O&M rate methodology, any change should be reflected in this 
crediting mechanism . 

Residual Revenues 

Once all incremental costs, as definec by TECO, are 
accounted for (system incremental fuel, incremental so, allowaz .ces, 
transmission, and O&M), TBCO has proposed to split any remai ning 
revenues 50/SO ; 50\ c redited to the Fuel Clause and 50\ added to 
operating revenues. (TR 40, 322 ) During the hearing , this portion 
of TEOO'e proposal was viewed as an incentive to encourage TE~~ to 
make off-system sales. (TR tSS- 159, 162 ) 

TECO repeatedly reminded the Commission that it was 
foregoing a 20\ sharing of the profit on broker sales wh ich it 
contends could t-.ave been made instead of the long-term sale to 
FMPA. (TR 155, 163, 171) Staff believes that t he record shows TECO 
made a coa.cious business decision t o trade uncertain broker sales 
for certain firm contract commitment . (TR 492) In response to a 
cross-examination question asking, • ... would you agree that we 
don't need t o incent you into entering i nto the exiRting contract 
because you already did• TECO Witness Ramil agreed. (TR 1~2) 

Staff continues to maintain that TECO has the obligation 
to maximize the use of excess capacity to keep retail rates as low 
as possible, via-a-via the •Regulatory Compact.• (TR 96, 461) Staff 
agrees with Witnesses Pollock and Wheeler the~ TECO' s shareholders 
have incentives such as affiliated company prof i ts and maintaining 
low rates. (BXH 6; TR 209-10, 461 ) 

In fact, TECO Wi tness Ramil stated that under TECO' s 
proposal, •its incentive is limited to an improved chance to ~3rn 
its allowed rate of return . • (TR 488) During TECO's last rate case 
the Commission set rates that it felt were adequate t o allow TECO 
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to earn a fair return Section 366 .07 , F~urida Statutes, grant s 
any Florida public utility the ability t o petition t he Commission 
for a modification of its rates if it feels they are insuff icient. 
TECO stipulated in Order Nos. PSC-96·1300 -S -EI and PSC - 96-0670 -S-EI 
that it would not ask to increase rates prLor to January 2000, 
foregoing ita right granted in Section 366.07, Florid a Statutes. 
TECO wa.s fully aware of its allowed rates and in good faith entered 
into the agreements not to increase rates above the c urrent level 
prior to January 2000. It appears to staff ~hat TECO's proposal t o 
retain so• of any residua l revenues in operating revenues is a n 
attempt to unconventionally support ROE and circumvent ita 
agreement set forth in the above orders . 

Staff believes that by retaining the costs of the PMPA 
sale in the retail jurisdiction the potential disincentive to TECO 
is removed. (TR 460) In the absence of any disincentives to making 
\o;holesale sales , public electric utilities have inherent incentives 
to actively pursue new wholesale sales . Staff cor.c urs with Staff 
Witness Wheeler that, • ... it is entirely inappropriate to prov i de 
any further incentive to make theae sales " (TR 460) 

TECO' a argument that net benefits are real j zed from this 
sale merits the appropriateness of crediting all revenues above 
cos t s to the Capacity Clause. In theory net bene fits are a 
contribution to fixed cost, which as atated previously is supported 
through the retail cuatomere base rates. (TR 197, 461) Staff 
believes it: is appropriate to credit the net benefits in the manner 
fixed coats are allocated . The Capacity Clause allocates cost in 
a manner moat similar to the allocation of fixed coats at the time 
of a rate case. Therefore, staff recommends that all revenues, 
after all increme~tal coste have been accounted for, be credi ted to 
the Capacity Clause. 

If the Commission feels that TECO will not respond to its 
implicit obligations and that it must be fur t her in~ented to meet 
these obligations, staff proposes splitting any remair. i ng revenues 
80/20 : 80\ being credited t o the Capacity Clause and 20\ used to 
increase the depreciation expense of Polk Unit One. This treatment 
is consistent with the regulatory treatment of the Oi 1-Bac kout 
Clause. (BXH 5) 

capacity coat Adjuatment 

TECO'a proposal is premised on the assertion that net 
benefits will be realized by it~ retail ratepayers. tn orde r t o 
make the assertion of net benefits, TECO attempted to demonstrate 
that revenuea exceeded inc remental coats, including expansi<.Jn 
coats . TECO Witness Bohi stated that, •capital costs are commonly 
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fixed costs, but within a very long time frame where expansion 
plans are being considered, these costs are variable .. .. The time 
period of relevance f or my testimony is determined by the l ength of 
the time needed to complete the wholesale power transactions wiLh 
FMPA and Lakeland. • (TR 228) TECO Wi tness Bohi goes on to say that 
TECO' s capacity requirements are the same whe ther the s a le t o FMPA 
is made or not , making all capaci ty costs fixed. (TR 229 ) 

TBOO Witnesses Branick and Ramil have stated that TEOO's 
planned expansion is unaffected by the FMPA sale. (TR 100, 317, 
483) Because TECO does not intend to build additional capacity 
prior to the end of the FMPA sale, no cos ts were cons idered and 
thus regulatory treatment f or this component has not been 
addressed . TBCO Witness Bohi ' s testimony implies that if the FMPA 
sale contributed towards the need for expansion , the costs 
associated with expansion would become a variable expense. (TR 229 ) 
The conclusion could be drawn from TECO Witness Bohi' s testinony 
that if TEOO expands prior to the end of the FMPA sale any benefits 
realized by the ratepayers may be eliminated . 

In 2000-01, TECO ' s reserve margin is projected to be 14\, 
the scheduled amount o f capacity is 150 MW. (EXH 15; TR 309) As 
discussed in Issue 1, TECO maintains a reserve margin criterion of 
15\ . During the hearing, TECO Witness Ramil claimed that since 
TECO' s cri terion was only violated near the end of the FMPA sale he 
felt that -this risk is well worth the taking• . TECO Wi tness Ra~il 
went on to say that •It's almost no risk to get the benefits,~ (TR 
502) implying that TECO is wil l ing t o take the risk . 

With reference to TECO's obligation to serve FMPA, TECO 
Witness Ramil stated that the FMPA and Lakeland sales are 
opportunity sales a.nd implied that TECO may be able to cancel its 
contract for these sales if they are not advantageous t o TECO. (TR 
85-88, 181, 182) 

Staff believes that if TECO i s faced with the need for 
expansion, as a result of the FMPA sale, and c hooses t o do so 
instead of canceling the sale , that TECO' s stockholders should be 
responsible for expansion coats associated with the sale and not 
t he retail rate payers. TBCO Witness Ramil acknowledged that TECO 
was willing to take the risk . (TR 502) Staff believes that risk to 
be increased cost due to expans ion. Staff recommends that revenues 
equal t o an allocable amount o f costs f or t he FMPA sale relative to 
a new plant be imputed to operating revenues from "below- the - line• . 
The costs should be determined by multiplying the total capital 
cost of expansion by the percentage demand the FMPA sale i s 
re l at i ve to the aiae of expansion . By requiring that the retail 
ratepayers be made whole in t his manner, the retail rate payers 
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will not feel the affec t of adding a new plant wh ich was 
necessitated not by :::etail load but by off -system "opportunity 
sales•. 

Staff's recommendation differs from TECO's proposal in 
three respe.cts . First, staff recommends that transmission revenues 
be credited to the Capacity Clause as opposed to operating 
revenues . Second, staff recommends that any residual revenues be 
credited to the Capacity Clause. Third, if expansion o ccurs prior 
to the expiration of the FMPA sale, staff recommendc that revenues 
be imputed to operating revenues from •below-the-line•. TECO has 
not accounted for expansion costs. Staff believes that the 
regulatory treatment, as j~st stated, will remove any disincentive 
and compensate TBCO's retail customers for excess c3pacity that 
they are paying for . 

Implementation of the Commission's Decision 

All parties in the February 1997 fuel hearing stipulated 
to Issue 26 in Order PSC-97-0180-PHO-EI. Issue 26 addressed the 
treatment for cost recovery purposes for the non - fuel revenues 
associated with the FMPA and Lakeland sales. The stipulated 
position states 

This issue will be considered in a 
sepa.rate docket (Docket No. 970171-EU) in 
order to afford the parties an 
opportunity to submit testimony, with the 
understanding that when ~his issue is 
ultimately reeolved, Tampa Electric's 
survoilla.nce reporting results will be 
adjusted to the extent necessary t o 
reflect the treatment ultimately 
approved, going back t o the time when 
Tampa Electric began receiving revenues 
under the wholesale contracts in 
question. 

Any decision reached by the Commission, whether it be to implement 
primary staff's recommendation, alternat i ve staff's recommendation 
or some other proposal, should be applied from the inception of the 
sales going forward. 
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ISBVB 3: How should the fuel revenues and costs associated with 
Tampa Elect ric Company's wholesale Schedule D sales to the Florida 
Muni cipal Power Agenc y be treated for retail regulatory purposes? 

PRIMARX STAPP RBOQMMBNDATIQft: The Stipulation approved in Docket 
No . 960409 -EI requires TECO to separate the non - fuel revenues and 
costs f or these wholesale sales . There fore, as d i scuased in 
Primary Staff Analysis of Issue 1 , the r e can be no net benefits. 
In accordance with Order No. PSC-97-0262-FOF-El, average system 
fuel coata ahould be c redited to the Fuel Clause. (KUMMER ) 

its Fuel 
fuel coat 

resulting from the FMPA sales. The system increme ntal fuel cost 
should be determined using TECO' a as - available energy cogeneration 
fuel expenae methodology based on the actual MW block ~i ze for the 
FMPA sales during each hour . In addition , TECO snould be requ ired 
to make up any revenue shortfalls throughout the te~ of the FMPA 
sale by crediting ita Fuel Clause usi ng •below-the- l i ne~ operating 
revenues . (DUDLEY) 

POSITI(II OP PARTIB8 

~: See Tampa Electric's position on I ssue 2. 

riPQQ: Because the revenues are less than system average for 
this transaction , system average revenues should be credited to the 
retail jurisdiction . The power company and its r elated coal, 
transport.ation and e.xempt wholesale generating companies, which are 
the primary beneficiaries o f the sales, should pay the difference 
between incremental and average cost. 

~: Fuel costs for FMPA and Lakeland are included in the 
weighted-average inventory cost o f fuel on Li ne 1 of Schedule A1 . 
They should be deducted on a weighted-average 1nventory basis on 
Line 16 pursuant to Order No . PSC-97-0262 - FOF-EI. 

PRIMARY Bh&PP ANALXSIS : Under Order No. PSC- 97 -0262-FOF-EI, in the 
absence of a showing of net benefits to the retail ratepayers, fuel 
revenues from separated wholesa le sales must be c red ited to the 
Fuel Clause at average cost. In its testimony, TECO stated that 
the retail customers will be unaffected by their proposal o f 
crediting incremental fuel, so there are no net benefits associated 
with the fuel portion of the sale. (TR 43 l TECO further admits 
that the net benefits shown in its peti tion are derived from 
c rediting the non-fuel revenues to t he retail accounts. (TR 91) 
Primary Staff maintains that TE:CO does not have the option o f 
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retaining any non-fuel benefits o n the r eta1l s i de under the 
Stipulation a pproved i n Orde r No . PSC-96-1300-S-EI as discussed in 
Issue 2. Therefo=e, the re can be no net be ne f i t s t o jus t i f y 
crediting fuel c osts at anything othe r than system a ve r a ge . 

In addi tion, a s d iscussed in Alterna t i ve Staff Analysis 
o n Issue 1, conc erns remai n about the f o recas ts o f costs assoc i a Led 
with these sales. Even TECO' s guarantee o f $2 milli o n simp ly t a kes 
from one pocket of the ratepayer and put s i t in another pocket. It 
does not increase t o tal revenue on the re tail side o r pu t TECO' s 
stockholders at any addit i onal risk. There f o re, the compa ny ha s 
failed to show any net benefits of the sales . 

ALTBRRATrvB STAPP ANALYSIS: TECO has contracted to provide firm 
power to both FMPA and Lakeland through 2001 and 2006, 
respectively. These sales are long-term firm wholesale sales which 
this Commission has traditionally separated from the r etAil 
juri sdiction at the utility's average system embedde d cost . In 
Order No . PSC-97-0262-FOF-EI, issued March 11, 1997, in Doc ket No. 
970001-BI, the Commission agreed to deviate from its traditional 
accounting treatment for these types of sales in situations where 
it could be demonstrated that the sales provided net benefits t o 
the utility's retail ratepayers. 

The Primary recommendation in this issue sugges ts t hat 
there can be no benefits to TECO's retail ratepayers once the FMPA 
sale is sepa.rated , as required by the Stipulation, since crediting 
incremental fuel only makes the Fuel Clau se whole. Al l benefits 
purported by TBCO are derived from the non - fuel revenues . (TR 91) 
However , as recognized by OPC in its brief, the parties to the 
Stipulation •reasonably expec ted that future who lesale sales wo u l d 
lead to higher reported retail earni ngs and an increased l ikelihooa 
of further r efunds under the sharing arrangement embvdied i n bot h 
the First a.nd Second Stipulations. • (OPC BR 9 ) Therefo r e, i t 
appears that by separating the sales, an overall benef i t c an be 
expected. Although, by allou ing these sales to remain in t he 
retail jurisdiction as propose d in t he Alternat i ve Staff 
Reco~endation of Issue 2, benefits t o TECO'a re t ail ratepayers 
would be more certain . 

According to Order No . PSC-97 - 02 62 - FOF-El, absent a 
showing of overall benefits to its retai l ratepayers tro m a 
separable wholeaale eale, a utility must credit: average system fuel 
revenues through ita Fuel Clause . However, it is only by c ha nce 
that the true fuel cost impact of a separa.ble who lesale s a le would 
equal that of system average. In fact , the ratepayers could be 
harmed by the requirement to credit average system fue l costa if 
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the incremental cost of making a sale exceeds r.he system average. 

In TECO'e case, incremental cos t !.s less t han system 
average . (':i'R 367-368 , 370-371 ) Thus, TECO's reta il ra t epayerA 
would be overc~naated f o r fuel costs credited at system average . 
Conceptually, the average cost of fuel shoulder ed by the u r. i li ty's 
retail rate payers must remain unaffected as a result o f wholesale 
sales. Or as stated by OPC in its brief, •The int ent is to have 
retail customer rates cnly support retail ope rati uns. • (OPC B~ 7 l 
In order to achieve this resul t, staf f believes that TECO's system 
fuel cost should be credited wi th t he true cost of provid i ng thA 
power . Doing so vill reduce the total fuel expense as if the sale 
had not occurred. 

As explained in Issue 1 , TECO currently projects that the 
total revenues received from the FMPA sale will exceed the 
incremental cost incurred to make the sale . Hence, TECO maintains 
that the sale provides net benefits . Although, net bene&its can 
only be demonstrated once a regulatory accounting treatment is 
prescribed . CUrrently, TECO is crediting only the actual f uel 
revenues received from PMPA to its Fuel Clause, whi~h a r e less than 
the inc remental fuel costs . (TR 361, 392; EXH 10) However. TECO 
has proposed t o credit its Fuel Clause wi th the system incremental 
fuel cost as a result of making the sale. (TR 39, 324, 361, 390) 
Thi s cost will be determined on an hourly basis, determi nist ically, 
in the same manner aa TECO calculates the as-cvailable energy r ate 
for cogenerators. (BXH 14 ) Specifically, TBCO determines the fuel 
cost impact t o its system with and without the benefit o f the OF 
power . (TR 385 ) TEOO originally proposed to use the cogenerat i c n 
as -available energy rate as reflected in the A-Schedules as a 
revenue proxy for the FMPA sale's incremental fuel cost . (TR 333-
33 4 ) This rate determines the avoided dec rementa l dispatc h cost, 
($/MWhl. after including all purchases and all sales. retail and 
wholesale, except economy. The rate is then multiplied wi th the 
block size of the of the hourly as -available energy be i ng 
purchased . 

At the hearing, TEOO Witness Branic k stated that TECO was 
currently purchasing 8 to 15 MW of as-ava ~ lable OF power . {TR 383 ) 
Since the OF block size is not expected to equal the size of the 
FMPA sale, using that rate would overstate the actual incremental 
fuel expense . (TR 384; EXH 14) Therefore, TECO has proposed to 
make an additional calculation using the cogeneration as -available 
e nergy methodology and the actual block size of t he sale to 
determine the true incremental fuel expense incurred . (EXH 14 l 
Staff agrees that TBCO'e proposal should provide a more accur&te 
determination o f the hourly fuel expense incurred as a result o f 
selling power to FMPA . However, Exhibit 14 lacks the de tails o f 
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how TECO will actually implement its proposal. TECO should 
determine the hourly fuel cost impact, recognizing the cost o f as ­
available energy and emergency purchases as wel l as the effec t o f 
prior committed sales. In this manner, TECO will cred it ite Fuel 
Clause with the true incremental cost to its system. This c ost 
includes both the actual dispatch cost incurred plus its cost of 
QF, economy, and emergency purchases which, if occurring, displac es 
all or a portion of the wholesale l oad. Absent this type of credit 
basis, TECO' s Fuel Clause will not reflect the true impact of 
serving PMPA. 

In its brief , PIPUG asserts that if TECO o n l y r.redits its 
Fuel Clause with •inc remental• fuel cost , retail ratepayers wil l be 
required to make up the cost of transporting that fuel and an-y 
associated fuel handling charges. (FIPUO BR 11, 12 ) This is net 
the case. Pursuant to Commission Order No . 14546, i ssued July 8, 
1985, O&.M expenses at generating plants or sto rage facilities, 
including unloading and fuel handling costs, are considered in the 
computation of base rates . These expenses are no t recovered 
through the Fuel Clause. In additio n, the dispatch cost, $/MWh 
that is currently used to price as-available energy fro m 
cogenerators and what will be used to determi ne the incremental 
fuel cost impact of the PMPA sales is based o n the de l ivered pri ce, 
including t r ansportation, of fuel required for the ne~t i ncr~~ent 

o f generation. 

Throughout the course o f the hearing, several parties 
indicated concerns that TBCO's ratepayers would not be made ~hole 

in the event incremental fuel expense exceeded the fuel revenues 
received from the FMP~ sale. (TR 92) In response to t hose 
concerns, TECO has proposed to credit its Fuel Clause during any 
such revenue shortfall in an amount equal to the difference ~tween 
the revenues received and the actual inc remental fue l e xpense . (TR 
319) However, TECO proposes t o credit the Fuel Clau se us ing 
operating r e venues f r om •above-the-line• . (TR 92-93 ) 

The record s ugges ts that TECO's proposal will no t benef i t 
the ratepayer. Although the Fuel Clause will be trued -up. ret ail 
operating revenues will be red uced, r e sulting in a dec rease t o 
TECO' s ROE, which further results in r educing t he likelihood of any 
potential for sharing under the current stipulations. (TR 92 ) In 
addition, if TECO were to use operating revenues from • above - t he ­
line• after the stipulat ion period, the likelihood of TECO needing 
to increas·e c ustomer rates in a rate proceeding would i nc rease. 
Therefore , staff recommends that TECO be requi red t o make up a ny 
revenue shortfalls throughout the term of the FMPA sale by 
c r e d i t ing its Fuel Clause using •below- the-line• o perat ing 
revenues. 
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ISSUE 4 : Does the o ff - s~·stem sale agreeme nt 
f.RI\<>I Ail•l pt nvlt l a IIPI hflll,.fl t fl I n TRtll ~ oA 11.1"' ' 1 I It• 

~udy o t r~Le payers? 

to the City o f 
r·,lnll•Any ' ll unn«'l I'll 

PRIMABY 8TAFP R!CO""RMPATIQH: The re are no net benefits because 
the Stipulation approved in Order PSC- 96-1300-S-EI requires capi ta l 
costs and revenues of these sales to be separ ated and the net 
benefits cited by TECO in t hi s docket are deri v"'d sole ly from 
crediting non- fuel revenues from the sales to r e r.ail operat ing 
r e venues. ( KUMMER) 

AL'l'BRNATIYB STAPP BICXllt1BHDA.TICif: Yes, if the stipulation does not 
apply, provided TBCO's projection of i ncremental costs and revenuts 
are realized over the period of the contract , and t he revenues are 
credited as described i n Alternative Staff's Recommendation on 
Issues 5 and 6. (GOAD, DUDLEY) 

POSITIOB OP PARTIIS 

~: Yes . The net benefits from the sale to Lakeland are 
pro jected t o be $0.9 million net present value. To ta l revenues 
from this sale are projected to be $4. 2 million net present value 
a nd the total costs associated with this sale are pro j e c ted t o be 
$3.3 million net presen t value . 

riPQQ : No. Retail ratepayers will Ruffe r a $69 . 1 mi llion loss 
if they are compelled to pay the carrying cos~ s on assets 
exclusivel y dedicated to wholesale sales . Further, even if c aptive 
retail customers had first call on the assets, TECO has reverseJ 
t he traditional 80/20 sharing concept by giving 80 \ to TECO. 

Q.fl;: No. Tampa Blec tric did not pro ve benefits would exceed : 
(1) the $3.5 million of lost gains on eco nomy sales; (2) the lower 
fuel costs from reporting the FMPA and Lakeland sales at average 
cost pursuant to Order No. PSC-97-0262 - FOF-EI ; o r (3) r efunds 
required to be made under the stipulat~ons . 

PRIMABI STAPF AftALYSIS: The Stipulation in Docket 9604 09-EI 
requires the separation of non fuel costs a nd revenues, therefore 
t here are no net benefits . See Primary Staff .Analysis o n Issue 1. 

ALIEBNATIVB STAPP ANALYSIS: Assuming the treatment of revenues 
described in Alternate Staff analysis in Issue 2 , there are net 
benefits. See issue 1 . 
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ISSUS 5: How should the non-fuel revenues a n::i costa aaaociatPd 
with Tampa Electric Company• a wholeaa le e cht-du 1 P n Fl "" 1 .,, t • • ' hn 
City of Lakeland be treA t P~ fn r n> t All 'ou11l " ' " ' y , ., .,, ... aaa : 

t&~X 1%617 BIOQMNIMDAtiQH : The Stipul ation e ntered into by the 
parties to Docket No. 960409-EI requires that the capita l a nd O~M 
costs be separated at average embedded cost, con~istent with the 
methodology used in TECO's 1992 rate case. This treatment should 
be applied retroactively since the inception of the sale in 
November 1996. (KUMMER) 

ALTBRKATIVB STAPf RBaJI'Q$NilPJION: Because the impac t o n .catepayera 
depends on the treatment of revenues, staff recommends the 
following regulatory treatment for the non - fuel costs and revenues: 

• Retain all costs associated wi th the Lakeland sale 
in the retail jurisdiction. 

• Incremental so, allowance revenues shou l d be credite d 
back through the Environmental Cost Recove ry Cla use . 

• Transmission revenues should be credited i:. o the 
Capacity Cost Recovery Clause. 

• O&M revenues should be included i n o perat i ng 
revenues. 

• All rema i ning revenues s hould be c red ited to t he 
Capacity Cost Recovery Clause. 

Any decision reached by the Commiss ion should be applied 
retroactively since the inception o f r. he sale in No vember 1996 . 
(GOAD I DUDLEY l 

~= The Commission should a~prove the treatment o f fuel and 
non-fuel revenues and costs as proposed by Tampa Elec tric and 
described in detail in the testimony o f Mr . Ramil and Ms. Br a n i c k . 
Tampa Electric's proposed treatment guarantees sign i fi cant benef i t o 
to retail customers. The other parties' suggested treatment would 
deny those benefits . 

Tampa Electric proposes the f o llowing regulatory treatmen t fo r th i s 
sale: 

• These sales should not be separated and s ho uld 
remain in the retail jurisdic t ion. 
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• The Fuel and Purchased Pcwer Cost Recovery Clause 
should be ~redited with an amount equal to system 
incremental fuel cost, eliminating any fuel clause 
impact associated with making this sale. 

• The Environmental Cost Recovery Clause should be 
credited with an amount equal to incremental cos ts 
for SO, allowances. 

• Revenues associated with variable operating and 
maintenance costs should be credited above the line 
t o operating revenues. 

• Transmission revenues should be c redited t o the 
company's operating revenues above the line. 

• The remaining sale proceeds should be aivided 
SO/SO, with SO' c redited through the Fuel Clause 
and SO' credited to operating revenues. 

FIPQQ: The non-fuel revenuee and costs should be separated for 
regulatory purposes . If revenues are not separated, they should be 
flowed back to retail ratepayers based on system average fuel cost . 

Q£C: The stipulations require that the FMPA and Lakeland sales 
be separated in the same manner as was used in the company's las t 
rate case. The firm portion of these long-term schedule D sal~s 
must be fully separated, and 100' of non - fuel revenues for the 
supplemental portion must be flowed back . 

PRIMABX STAPF AHALXSIS : As discussed in Issue 2, staff believes 
the treatment of non-fuel revenues is prescribed by the Stipulation 
entered into by TBOO in settlement of the Polk Prudence review. 
All the arguments cited in consideration o f the FMPA sale are 
equally applicable for the Lakeland sale. 

ALTKRRATrvB STAPP ABALXBIS : Staff recommends t he same regu l atory 
treatment for the Lakeland sale as that of the FMPA addressed in 
Issue 2, with the exception of expansion costs. 

TECO projected possible expansion costs as a resu lt of 
the sale to Lakeland. (TR 318) TECO did not however consider these 
costs for regulatory treatment. (EXH 10) As stated in Issue 2, 
staff prefers that TEOO increase operating revenues, from ~below ­

the-line•, an amount attributable to the La keland sale' a 
contribution. However, staff recogn i zea that the scheduled term of 
the sale to Lakeland is through September 2006, and that t wo new 
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plants are s~heduled to be added dur i ng that per iod. (TR 317 - 318) 
Staff also realizes that the characteristics of the scheduled 
demand for each sale is significantly diff e rent. The s a le to 
Lakeland is a 10 MW peaking sale. (TR 310) The sale to FMPA is a 
base load sale of substant i ally more capacity. (TR 30 91 It is 
unlikely that a 10 MW peaking sale by itself would c ause TECO to 
accelerate the addition of a new plant prior t o what lt would have 
built otherwise . In fact , 10 MW represents only about 0.33\ o f 
TECO's firm winter reserve margin in 1 997 and 0 .28\ in 2006 . (EXH 
15) Given the magnitude o f the sale relat i ve t o TECO's pro jected 
available capacity through 2006 , staff a oes no t believe the sa le t o 
Lakeland will contribute t o TECO' s generat ion expansion such that 
the pro jected net benefits wi ll be affected . 
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ISSUE 6: How should the fuel revenvee and ccsts associated with 
Tampa Electric Company's wholesale schedule D sales to t he City of 
Lakeland be treated for retail regulatory purpose37 

PR+K&RX StAll RICOHHINDATIQN : The Stipulation approved in Docket 
No . 960409-EI requires TECO to separate the non - fue l re~~nues and 
costs for these wholesale sales. The r e f o re, as discussed in 
Primary Staff Analysis of Issue 1, there can be no ne t bene f its . 
In a ccordance wi th Or der No. PSC-97-0262 - FOF - El, ave rage system 
fuel costs should be credited to the Fuel Clause. (KUMMER ) 

ALTBRIATIVB srarr RBCQMMBNPAT1QN : TECO should credit its Fuel and 
Purchased Power Cost Recovery Clause with an amount equal to the 
system incremental f uel cost resulting from the Lakeland sales. 
The system incremental fuel cost should be determined using TECO's 
as-availabl e cogeneration fuel expense methodology based o n the 
actual MW block size for the Lakeland sales during each hour. In 
addition, TECO should be required to make up any ~~venue shortfalls 
throughout the term of the FMPA sale by crediting its Fuel Clau1..e 
using •belo w-the-line• operating r evenues. (DUDLEY) 

PQSi TIQN OP PARTIB8 

~: See Tampa Elec t r ic's posit ion on Issue S . 

PIPQQ: Because the revenues are less than system average f o r 
this t ransa.ction, system average revenues should be credited t o the 
retail jurisdiction. The power company and its related coal, 
transportation and exempt wholesale generating cornpanies, which are 
the primary beneficiaries of the sales , should pay the difference 
between incremental and average cost . 

~: Fuel costs for FMPA and Lakeland are included in the 
we ighted average inventory cost of fuel o n Line 1 of Schedule Al . 
They should be deducted on a we i ghted average inventory bas i s on 
Line 16 pursuant to Order No. PSC - 97 -0262 -FOF- EI . 

PRIMARY STAPP ANALYSIS : Fuel revenues should be c redited to the 
Fuel and capacity Cost Recovery Clause as average cost. See Issue 
3. 

ALTE&NATIVB STAPP ANALYSIS: Staff recommends that fuel r e ve nues 
and costs associated with the Lakeland sales be treated consi stent 
with t he discuaaion in Issue 3. Mo re specific ally. TECO should 
credit its Fuel Clause with an amount equal t o the system 
incremental fuel cost resul ting from the Lakeland sales. The 
system incremental fuel cost should be determined using TECO's as -
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available cogeneration fuel e xpense methodology based on t he actua l 
MW b l ock size f or the Lakeland sale during eac h hour . In add i t ion , 
s taff recommends that TECO should be requi red t o make up any 
revenue shortfalls throughout the term of the Lake l and sale by 
crediting its Fuel Clause using •below- the -lineN operating 
revenues . 
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ISSQI 7 : How should the tran~mission revenues and costs a sso~ ia ted 

with Tampa Electr i c Company' s wholesale s a l c s t o the fl orida 
Municipal Powe r Agency and the City o f Lakel a nd be treated f o r 
ret ail regulatory purposes ? 

~ fZ111 ~IQN: Pur suant t o the St ipu lat i on 1n Docket 
No . 960409-EI, tran~mission costs and revenues , ! i ke ot her non- f ue l 
revenue would accrue to t he wholesale side. (KUMMER) 

ALTBRRATIYB 
transmission 
Transmission 
tariff rates. 

STAPP 8Bcgt1BNDATIOB: TECO s hould credit all 
revenues to the Capacity Cost Recovery Clause . 
revenues should be based on TECO ' s FERC <'Dproved 

(GOAD, DUDLEY ) 

PQSITION OP PARTL&S 

IBQQ : Theae transmission revenues should be c redited t o Tampa 
Elect ric' s operating revenues , consistent wit h the Comn.ission• s 
traditional practice of crediting t r ansmission revenues against 
Tampa Electric' • retail cost of service during base ra te cases. 
These revenue• wj.,ll offset transmission revenue requirements i n 
future rate proceedings . 

The PERC, under Order 888, has required utilities such as Tampa 
Electric to charge themselves f o r transmission just as they would 
charge a third party user of the system . The Commission has 
traditionally treated third party tra nsmi ssion revenue as a c redit 
to r etail revenue requirements in the next rate proceeding as Tampa 
Electric has proposed in this instance. Under these circumstances, 
the Corrmi.ssion 'a traditional treat ment of third party transmission 
r e venue should apply . 

PlPQG : If the wholesale sales are not separated, retail 
customers are entitled to receive all t he benefits derived from the 
use of the tranamieeion facilities for which they are paying the 
entire cost . Such benefits shoul d be used to reduce TECO'u r e tail 
r ates . Otherwise, r etail customers would be subs i dizing TECO ' s 
wholesale activities. 

~: Since all transmission costs a r e included in base rates , 
the only way to effect a j urisdictional separation cons i sten t wi th 
the last case is to flow all transmission revenues bac k to the 
retai l customers through the fuel c lause . 

PRIMAR.X stAFF ANN,JSIS: Following the argument made in Primary 
Staff Analysis on Ieeues 2 and 5, transmission costa and r evenues 
would be separated at system average costs . Like ge ne rati c n , 
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transmission costs a ssociated with serving these sales are 
currently captured in retail base rates and should be remo ved at 
system average costs as prescribed in Docket No. 92032 4 - EI . 
Similarly, the revenues associated with transmission received from 
the wholesale sales would accrue to the wholesale j ur1sdictio n . 

ALTKRNATIVB STAPP ANALXSIS: Consistent with issues 2 and 5, staff 
recommends that all t ransmission revenues be cred \ ted to the 
Capacity Clause. During a rate proceeding, transmissio n costs are 
allocated to each of the rate classes based on that classes's 
contribution to the utility's coincident peak. Thi s is the same 
method in which capacity costs, or demand costa, are allocated t o 
each of the rate classes through the Capacity Cost Recovery Claus e 
in between rate proceedings . 
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ISSVI 8 : Wil l the Commiss ion ' s treatment of the City o f L~ k o l a nd 
and Florida Municipal Power Agency wholesale sales have an impac t 
on Tampa Electric Company's ref und obl i gation under the· stipu l11li on 
i n Docket No. 950379-EI, Orde r No . PSC 96-0670-S-EI , approved by 
the Commission? 

RIC<ltiiiNDUXOM: TECO' s obligat ion to refund pe r Lhe a bove 
referenced Order will not be changed by the Commission's treatment 
of these sales . However, the amount of the refund could be 
impacted. If the sal es are separated, the amount o f the potentia l 
refund could be increased. On a non-separated bas is and it the 
r e venues arc higher than the expenses of the sales, the nmount o f 
the potential refund could be increased . On a non -separa t. l)d baois 
and if the expense• are hi gher than the revenues, the a mount o f t he 
potential refund could be decreased. (MERTA) 

POSI'UQMS or RM;I&S: 

IBQQ: No . As ver the above referenced Order, Tampa Elr c t.ric 's 
commitment to refunds to t he retail ratepayers remains unc hanged 
under thi& proposal . In fact, Commission approval o f t.he 
regulatory treatment proposed by Tampa El ectric for t hese ooloo may 
produce greater refund• than would o therwise occur. 

PIPQG: Yes. If these transactions are not jurisdi cu.onally 
separated, TECO's earnings will be artificially depressed a nd the 
potential for a refund will be reduced . 

~~ No. Tampa ~lectric is bound by the stipulationo 4\nd t he 
order• approving them . The Commission cannot impai r tho ,·efunds 
which would result from treating the FMPA and Lakeland oaleo in a 
manner consistent with the s tipulat ions. 

STAfF ABALYSIS : The Commission's treatment o f the Lake land and 
FMPA sales will have no impact on TECO's obligation t o make the 
refund under the stipulation approved in Or der No. PSC -96 - 0670 - 5 -
EI. However , these sales may impac t the amount of t he potentia l 
refund. 

If the Lakeland and FMPA sales are s epara ted per t he 
primary recommendation , the amount of the potential rotund could be 
increased. An increase could result because jurisdi c tional 
expenses and jurisdictional rate base will be reduced wi thout any 
reduction in jurisdictional revenues. Therefore, TECO'o earned 
return on equity could be increased and result in n greater 
potential refund . 
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The follow\ ng analysis assumes that the revenues from t he 
sales are greater than the expe nses per Al ternative Staff's 
position in Issue 1 . If th~s is not the case , the potential refund 
amount could be decreased because TECO will credit revenues equal 
to incremental fuel and S02 costs to the clauses and these revenues 
will be removed from operating revenues thus reducing net operating 
income . (TR 92) 

In Issues 2 through 7, Alternative Staf f recommends that 
the revenues and costs for S02 a llowances , transmission costs, and 
fuel be credited through cost recovery clause~. This treatment 
will have no effect on the potential refund amount because the 
revenues and expenses are removed from net operat ing i ncome when 
they are flowed through t he clauses. In addition, O&M-related 
revenues would be included in operating revenues and would offset 
the in~remental O&M expenses included in operat i ng expenses. 
Therefore, the amount of the potential refund would be unaffected 
by this treatment. 

TECO' s poeition i n Issues 2 thr ough 7 could increase the 
potential refund amount. TECO proposes to credit the clauses with 
fuel and so) costs equal to actual system i ncremental cost 
regardleso of the revenues actually collected from the sales. 
Revenues associated wi th O&M costs are c redited above the line . 
These items will have no effect on the re fund since the related O&M 
expenses are included in net operat ing income and the fuel 3nd so, 
will be flowed through the clause . TECO proposes to credit the 
transmission revenues to operating revenues above the line. This 
could increase any refund because, according to TECO, there at'e no 
of fsetting incremental transmission expe nses . (TR 1 66) The 
Company's proposal to divide the remaining sale proceeds 50/50, 
with sot credited t hrough the Fuel Clause and sot c r edited to 
operating revenues could also increase the potential refund . The 
credi t to operating revenues would increase net operating income 
and thereby increase the potential refund amount. 

PI PUG's primary position in Issues 2 through 7 could 
increase a potential refund since they propose to separate :-he non ­
fuel revenues and costs . This separation would remove t he revenues 
and expenses to the wholesale j urisdiction and jur isdictional net 
operating income would not be effected. However, rat e base would 
be reduced thereby reducing t he revenue requirement and increasing 
the refund amount . 

PIPUG' s alternative position in Issues 2 and 6 could 
decrease a potential refund. In these issues, PIPUG proposes L ~at 
revenues should be flowed back t o retail ratepayers through the 
c lauses based on system average fuel costs . This treatment would 
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decrease any J"efund since the revenues to cover the difference 
between incremental nd average fuel costs would be removed from 
operating revenues thereby decreasing net operating income and any 
potential refund. In Issue 7, PIPUG proposes that the transmission 
revenues be credited through the appropriate clause . This would 
not effect the amount of a refund, but it could lower the retail 
fuel charges since there are no incremental transmission expenses. 

OPC' s position in Issues 2 and 7 could increase a 
potential refund since they propose to fully separate the sales i n 
the same manner aa was used in the company's last rate case. This 
treatment removes the revenues and expenses from jurisdictional net 
income and reduces rate base, thereby reducing the revenue 
requirement and increasing the potential refund amount. Jn issue 
7, OPC proposes that the transmission revenues be credited through 
the fuel clause. This would not effect the amount of a refund but 
it could lower the retail fuel charges since there are no 
incremental transmission expenses. 
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ISSQI ?: Would the Commi ssion exc eed i t s j ur isdiction i f l t we r e 
to allow Tampa Electric Compa ny t o earn a return th r ough retail 
rates for its wholes le sales to the Florida Mun i~ipa l Powe r Agenc y 
and to the City of Lakelanrl? 

I\ICOIIIIHJ)ATIOI ; No. The Florida Public Service Commiss 1on has 
ju risdiction to regulate the returns earned by public uti l ities 
through retail rates. (PAUGH ) 

PQSITIQIS or RABtiiS : 

IBQQ: OPC's assertion that this Commission lacks authority t o 
adopt Tampa Electric's proposed regulatory treatment of the FMPA 
and Lakeland sales on the grounds of federal preempt ion has no 
basis in law. The cases cited by OPC in the prehearing statement i n 
support of its position on this issue are inapposite. 

In Public Utilities Commission of Rhode Island v. Attleboro Steem 
& Electric Co., 273 u.s. 83 (1927), the Court held that no 
individual state may regulate a wholesale sale of electric powe r ~. n 

interstate conmence . It was this decis ion which led the Congress t o 
enact the Federal Power Act in order to prevent such transac tions 
from being left unregulated. In Federal Power Commission v. 
Southern California Edispn Co . , 376 U.S . 205 (1964 ), the Court 
c larified the extent of PERC jurisdiction under the Federal Power 
Act over wholesale power sales by further defining what constituted 
"interstate Commerce" within the meaning of the Feder~l Power Act . 
These cases do not suggest that this Commission lacks the power t o 
determine how the FMPA and Lakeland sales should be treated for 
retail rate ma.king purposes. 

PIPUG: The Commission has jurisdiction to, and should, prohibit 
TECO from requiring retai l customers to pay a return on a plan t 
dedicated to wholesale sales. 

~: Yes . The Commission has no a uthority t o allow revenues 
and costs from sales for resale under PERC's j urisdi ction t o a ff e c t 
reported earnings from retail operations or t he r e funds du~ under 
the stipulations, which a re based on reported r etail ea rn i ngs 
levels. 

STAfF AHALXSIS : The j urisdic tion issue was raised and e xt e nsi ve ly 
di scussed by t he Offic e of Publi c Counsel i n its post-hean ng 
Brief. TECO and FIPUG provided only summary arguments i n their 
post-hearing brief s affirming Commissio n jurisdicti on . Subsequen t 
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to thE parties filing of post-hearing briefs, TECO filed a Mot l o n 
for Leave to File a Supplem~ntal Brief on Issue 9, accompanied by 
the Supplementa l Brief . The Prehearing Officer den i ed TECO' s 
Motion and the Supplemental Brief has not bee n consider9d in thi s 
recommendation . 

In its Brief, TECO argued that the cases cited by OPC as 
authority for preemption do not apply to the instant proceedings. 
In its Brief, FIPUG argued that the Commission does have 
jurisdiction over the manner in which TECO's wholesale sales impact 
retail customer s. OPC's extensive argument considered three 
primary points: (1 ) based on established federal case law, the 
Commission has required jurisdictiona l separation because t o do 
otherwise would permit the retai l jurisdiction to subsidi ze the 
wholesale ju::isdiction; (2) the Commission is preempted from 
allowing wholesale sales in the retail jurisdic tion by federal law; 
and (3) permitt i ng the wholesale sales in the r etail jurisdiction 
would violate the ' filed rate' doctrine. Staff agrees wi t h TECO 
and FIPUG for the reasons set forth in thei r briefs as well as f o r 
the following reasons. First, the Commission's jurisdiction t c 
regulate the returns earned by public utilities is well established 
by statute and supported by ~he cases. Second, contrary to t he 
asser tions set forth in OPC's Brief regarding Commission policy t o 
separate wholesale sales, there are several types of wholesa 1 

sales which are currently retained in the retail jurisdiction. 
Finally, the issues in these proceedings involve the treatment o f 
revenues from wholesale sales, not the rates charged for those 
sales. As such, the Commission is not preempted by federal law nor 
is there a violation of the f iled rate doctrine. 

The Florida Public Service Commission's jurisdiction t o 
regulate the returns earned by public util ities is established by 
statute. Section 366.01, Florida Statutes, enunciates the general 
jurisdiction of the Commission: "The regulation of public utiliues 
as defined herein . . . shall be deemed to be an exercise of the poli ce 
power of the state for the protect ion of the public welfare and all 
the provisions hereof shall b e liberally construed f or the 
accomplishment of that purpose." Section 366 . 04l(l)establishes the 
Commission ' s specific jurisdiction over returns earned by publ1 c 
utilities. 

In fixinq the just, 
compensatory rates, 
tolls, or rentals to 

reasonable , and 
charges, fares, 
be observed and 

- 43 -



DOCKET NO. 970 171-EU 
DATE : J uly 24, 1997 

c harged f o r serv ice withi n t he ~t r • " t>y 
a ny and all publi c nt Ill t I n n '"'"n• It., 
1ur1 Rdt r• t ltt11, l h o cumm i1:1::1ion i:J 
autho r i zed t c. g i ve considera t i on , among 
other t hings , to t he effi cienc J, 
3Ufficiency, and adequacy of the 
facilitie s provided and t he se r vices 
rendered, the cost of pro vid i ng su~ h 

servic e and the value o f such se rvic~ t o 
the public ... provided that no public 
u t ility s ha ll be de nied a reasonable r a te 
o f return upon i t s rate base i n a ny o rder 
entered pur s uant t o such proceedings . 

The Commissions ' s plenary j uri sd i c t ion o ver t he r etu r ns 
earned by public utilities is well suppo r t ed by the c a se law. In 
Gylf Power Company y. Wilson, 597 So . 2d 270 (Fla . 1992) , the 
Commiss i on's authority and broad d i s c retion o ve r ret urns e a rned by 
utilities is clearly enunciated: 

It is we l l esta bl i s hed that all a 
regulated public ut i li t y i s e nti t led t o 
is "'an opportunity to e .:~ rn a f a i r o r 
reasonabl e r ate of return on its invested 
capital" . What constitutes a f ai r r a t e 
of retu rn f o r a utili t y depends upon t he 
facts and c i r cumstances of eac h uti!ity, 
and thi s Court has expressly r ecogni zed 
that the Commission must be allowed broad 
d i s c ret ion in s e tting a ut ili ty ' s 
appropriate ra te o f return . (c itations 
omitted) 

57 9 So . 2d 270 , 27 3. 

The Gylf Power dec i sion is i nd i ca t i ve o f t he defe r ence t he Supr eme 
Court of Florida grants t o the Public Se r vire r,...mm1 <>si ::: :~ wi Lh 
r espec t t o the Commiss i on' s a utho r ity t o t ~ x tdlr , jus t and 
r easonable rates and a reasonable r eturn o n investment . "Thls 
Court has consistently recogn i zed the broad legislative grant of 
aut hori ty whi ch these statutes confe r a nd the cons iderable license 
t he Commission enjoys as a res ult of t hi s delegation." Citi zens o f 
the State y. Pyblic Seryice Commission , 425 So . 2u 53 4, 540 (Fla . 
198 2) . 
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The specific ques t ion o f a public uti lity ' s earn i ng a 
return through retail rates from wholesale s a l es has no t been 
addressed by florida's courts . However, the Sup reme Court has 
approved the Commissions' s t reatment of the pro fits (returns) o f 
economy energy sales i n the retail jurisdict i0n. Citizens o f the 
State y. Public Seryice Commiss ion, 464 So. 2d 11 94 (f"la. 1985 ) . 
Economy energy sales a r e wholesale sales o f electr icity. The 
trea tment proposed by the Commission was that the selling utilitl~s 
be al lowed to reta in 20\ of the economy sales prc!lts f o r the i r 
shareholders and that the remaining 80 \ be c redited to ratepayers 
through the f uel and pur c hased power cost re covery c lauses. In 
affirming the Commission's orders, the Court stated : 

As we have repeatedly stated, we wil l no t 
reweigh or reevaluate the evidenc e 
presented to the commission, b•Jt wi 11 
examine the record only to determine 
whether the o rdor complained of meets the 
essential requirements of law and whether 
the agency had availabl e t o it compe t ent 
substantial evi dence to support its 
find i ngs. We find that the commission 
clearly had substantial competen t 
evidence to support i ts order. (citations 
omitted) 

Public Counsel was the appellant in the economy s ale prof i t s 
l itigation. A review of the Publi c Counsel ' s extens ive b r i ef f1 l e d 
with the Supreme Court i n that case reveals that the i ssue of the 
Commissions's j urisdiction to allow a return from who lesale s ales 
was not raised at that time. 

Public Counsel's arguments in t he instan t c~s e may be 
summarized as follows: (1) the Commission has l o ng requi r ed 
Jurisdictiona l separation; (2 ) the Commissio n i ll pre empted from 
allowing the wholesale sales t o be i ncluded in retail j ur isdi c t i o n 
by the federal Power Act : and (3 ) pe rmi tting the wholesale sal es in 
the re tai l jurisdic tion would indi rec t l y infringe on the fMPA and 
Lakeland rates established by t he Fedora! Energy Regulato ry 
Commission. Each ot the arguments is addressed i n t urn. 
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Public Counsel's first content ion that the Commission has 
r equired jurisdictional separations sine~ 1967 , does not fully 
represent Commission decisions o r policy on the subject. The 1967 
decision upon which the assertion is based does not affirmatively 
requi re jurisdictional separations. In a case o f apparently f irst 
impression for the Commission, the Commission st r uggled Wlth t he 
interpretation of the then-current federal case law on the sub ject. 
Man y of the cases cited in t hat order are recounted in Publi c 
Counsel 's brief in this docket. The decision, wh1ch ultimately 
required s eparation wa s permiss ive, not mandato r y. 

From the various cases we have di scussed 
herein, we must conclude that where two 
services are conducted by the same public 
utility--one regulated and the othe r 
unregulated-it is proper, although it may 
not be essential, for the ratemaking bod y 
to make a segregation or separation o f 
the investments, revenues and expenses 
assignable to the different services. 
This, we believe, is the preferable 
practice in order that the regu latory 
agency may be sure that the rates over 
wh ich it has jur isdiction are fair and 
reasonable, and that the customer~ o f the 
regulated service are not subsid j z ing the 
customers of the unregulated serv ice. 

In Re : General Investigation Of The Rates. Charges . And Earnings Of 
Florida Power Corporation. As Well As A Reyiew And Re-evaluation Of 
The Rate-making Practices. Pol icies . And Philosophies Unde r Wh 1ch 
Said Public Utilitv Operates And Prices Its Service. for The 
Purpose Of Making Wbateyer Adiystmeots . If Any. May Be Appropriate 
And In The Public Interest. Docket No . 77 67-EU, Order No . 4139, 
March 19, 1967, pg. 61 . Subsequent Commission practice pe r mits a 
va riety of wholesale sales in the retail ju ri sdiction . As stated 
above, wholesale economy ene r gy sales are jurisd ictiona l sales . 
Likewise, Schedule A and B, short term, emergenc y wholesale s ales 
are in the retail jurisdiction. In addition, Schedule J negot i ated 
non-firm wholesale sales are also in the retail jurisdic tion . 

Public Counse l 's argume nt that the Commiss i on is 
preempted fro.m allowing the whol esale sales t o be included in 
r e tail jurisdiction by the f ederal Power Act is not suppo r ted by 
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the evidenc~ presented in this docket or the f ede ral legislation 
pertaining thereto. The Federal Power Act, 16 U.S.C . 791a et seq. 
s pec ifically reserves retai l j urisdiction for the states: 

(a) hdaral ~latiOD of tranllllliaaion 
and aale of electric eaergy . It is hereby 
declared that the businens of 
transmitt ing and selling elect rl c energy 
f o r ultimate distribution to the public 
is affected with a public in terest, and 
that Federal regulation of matters 
relating t o generation • . . and of that pa rt 
of such business wh i ch consist s of the 
transmission of e lectric energy in 
intersta te commerce and the sale of such 
energy at wholesale in intersta~e 

commerce is necessary in the publi c 
interest, such Federal regulation, 
however, t o extend only t o those matters 
which are not subject to r egulation by 
the States. 

16 u.s .c. S 824Ca). 

What is expressly preempted by the Federal Power Ac t is wholesalP. 
ratemaki ng by the states. The FMPA and La keland wholesale 
transactions were approved by the Federal Energy Regulato ry 
Commission (FER~) . The reasonableness of t h~ wholesale rates TECO 
is charging its wholesale cus t omers i s not an issue i n this doc ket . 
In addition, there is no evidence in the record of these 
proceedings to indicate that the rates approved by fERC and charged 
by TECO for the wholesale e l ectr icity wil l be a ffected by the 
decision of the Comm~ssion. The sole issue befo r e the Comml SS l on 
is the retail treatment o f the costs 6nd revenues generated by t he 
sales. No aspect of the instan t proceedings encroac hed upon t he 
express Federal rate jurisdiction. 

As stated, t he Commission' s dec i s i on regard i ng t he 
treatment of wholesale revenues in thi s docket is not e xpressl y 
preempted by the Federal Power Act. Like wise, there is no evidence 
t o support a finding of implied preempt ion. Preemption may be 
implied where a scheme of fede ral Legula tion is so per vasive that 
enforcement of state laws on the same subjec t is prec luded. In 
addition, preemption may be implied where federal law conflic ts 
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with state law s o as to r ender compl iance with both 1mposs1ble . 
United Qistributioo Companies v. f ederal Enera y Beaulatory 
Conunission, 88 F. 3d 1105, 1109 (D. C. Cir. 1996) quo ting Pacific 
Gas & Electric Co . y. State Energy Resources Conservation and 
peyelopment Cgmmiosion, 461 u.s . 109, 203-0 4 (1~83! . Neither type 
of implied preempt ion appear t o be at work in t he instant 
proceedings. The deci sion of thi s Comm i ssion r e garding the 
treatment of t he revenues of the FMPA and Lakeland sa l ~s will be 
enforceable under state law. In addition, TECO will be able t o 
comply with FERC' s wholesale rate decis i on concomitan tly with 1ts 
compliance wi th t he FPSC's revenue decision. 

Public Counsel's third argument , the "f iled r a t eH 
doctrine, is not applicable. The f iled rate doctr i ne requires t hat 
interstate power rates established through Federal Energy 
Regulatory Commission be given full and binding effe c t by state 
utilities commissions in setting intrastate rates. Naotahala Power 
& Light Co. y . Thornburg, 476 U. S. 953 (1986) . The rates set by 
FERC for tht flo!PA and Lakeland sales are not an issue in th1s 
proceeding .. Additiona l ly , there is no ev i dence in t he r ecord 

suggesting any impact on t he FMPA and La keland rates res ulting from 
the Commission's treatment of the revenues generated by the sales . 

In sum, staff recommends that the Comm1ssion has 
jurisdict ion to allow Tampa Electric Company t o earn a return 
through retail rates for i ts wholesale sa les to t he Florida 
Municipal Power Agency and the City of Lakeland . The ~ommission ' s 

jur isdiction ar ises from florida Statutes Chapter 366 a nd is not 
preempted by the Federal Power Act . 
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DOCKET NO. 970171 -EU 
DATE : July 24, 1997 

ISSQB 10: Should this docket be closed? 

BBCOMMBNDATIQN: Yes. Thi9 docket should be closed. 

STAfF AHALXSIS : The Commission's decis i on wil l resolve a ll the 
i ssues in this docket and therefore the doc ke t s hould be c l osed . 
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