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CNJB BACJCGBOQND 

On November 12, 1996, pursuant to Section 364 .161(1), Florida 
Statutes, Telenet of South Florida, Inc . • (Telenetl filed a 
petition in Docket No. 961346 -TP for arbitration of its dispute 
with BellSouth Telecommunicat ions, Inc., (BellSouth ) concerning t he 
provisioning of call forwarding. BellSouth charged that Telenet 
was using call fo rwardi ng in violation of Section A13.9.1.A.1 of 
BellSouth' s Gene.ral Subscriber Service Tariff (GSST). Telenet 
alleged t hat the tariff provision was ~n anticompetitive 
restr ict ion. On Apri l 23, 1997, the Commission ieaued Order No. 
PSC-97-0462-FOF-TP, in which it ruled that ' BellSouth may sell ita 
cal l forwarding services to Telenet subjec t to Section ~3.9.l.A .l. 

By Order No. PSC-97-0861-FOF-TP, issued July 17, 1997 , tho 
Commission denied Telenet•s motions for recor.eideration and otay of 
Order No. PSC- 97-0462- FOF-TP. 

On June 17, 1997, Telenet filed a Petition for Relief Under 47 
U.S.C. 5252(il, and thie docket wae opened to addreee Telenet •e new 
petition. Telenet allege• that BellSouth hae refueed to exton~ to 
Telenet BellSoutb'e interconnection agreement with AT•T 
Communication• o f the Southern Stateo, Inc. , (AT'T agreement) under 
the same terms and conditions. 
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on July 3 , 1997, Telenet t iled an Emergency Mot ion tor Stay 

and a Requ~Bt tor oral Arqumont on Emergency Motion for Stay, again 
seeking s tay ot Order No. PSC-97-0462-I'OF-TP. BellSouth tiled a . 
response in opposition on July 10, 1997. As or this dat:a, Talenat 

has not t iled a notice ot appeal of Order No. PSC-97-0462-FOF-TP. 
In its opr. ~sition to BellSouth's motion to dismiss (below), Telenet 

states that it intends to appeal tho Commission's tinal ordor in tho 
arbitration docket. 

On J uly 8, 1997, Bell South tiled a Motion to Dl••iss tho 

Petition tor Roliot Under 47 u.s . c. 5252(1) or Telonot or south 

Florida, Inc . Telenet tiled a response i n opposition on July 22, 

1997 . 

In this recommendation, start addresses Telenet's motion tor 
stay and request t cr oral argument , as well aa BollSouth's motion 

to dismiss. 
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0180Q88ION OP 188UJ8 

18801 1 : Should the commission grant tho request ot Telenot ot 
South Florida, Inc., Cor oral argument on its emergency aotion tor 
stay? 

~CIOQIIII)ATIOI! : No. The Collllllilluion should not grant t he request 

ot l'elenot ot South !'lorida, Inc., tor oral arquaent on ita 
eaor~oncy motion for stay. Or~l arguaont will not aid tho 

Commission i n comprehending and evaluating the iaaue tor which oral 
argument is requested. (PELLEGRINI, SIRIANNI ) 

STAPF AX&LXIII : on July 2, 1997, Telenet tiled a request tor oral 
arqupcnt on its second emergency motion tor stay ot Order No. PSC-

97-0462-I'OF-TL. In i t s request, Tolenot atatea that oral arqumont 
will aid the Colllllli&sion in evaluating tho merits ot its omorgcnc)• 

motion tor st<~y, because resolution of the motion requires the 
C01111:1iaaion to understand tho procoocll.nq in Docltot No. 961346-TP and 
the interplay of Florida law and tho Tolecom~~unications Act or 
1996. In Doc)(ot No. 961346-TP, the Cozazaission ruled that 8el1South 

may sell its call forwarding services to Telonet s ubject to tho 
tariff restriction that the services cannot be used to avoid the 

payment ot applicable toll charges. In its motion !or emergency 

stay, however, Tolonet barely alludes to tho proceeding in Docket 
No. 961346-TP, which it labels an ·unrelated• proceeding. Neither 
does it state, lot alone develop, its theory or the interplay ot 
s tate and federal tolecomaunications laws. 

In its response, BollSouth states that it believes oral 

a rgument is unnecessary, but i t does not obj=ct to it. 

Rule 25-22.058(1), Florida Administrative Code, provi des that 

a request tor oral arquaont must state with particularity why oral 
argument would aid the Commission in comprehending and evaluating 

the issues before it. Statt belioves that Telonet has tully steted 
ito case !or stay of Order No. PSC-97-0462-FOF-TP in its motion and 
that no useful purpose is served by oral argument. Indeod, Telonet 

advances essentially tho eaae rationale in ita motion tor stay as 
i t advanced in a similar motion in Docket N~ 961346-TP--a motion 
that tho Co11111ission denied. Thus, steff reco11111enda that the 
Commission deny Telonet'a request for oral argument on ito v•erqency 

motion tor stay . 

) 
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ISSOI 2: Should the commission qrant Telenet of South Florida, 
Inc. 'a ea~er ;a net a~otion for stay? 

RICOIOIBJ!t)A'fl:OJ!: tlo. The co .. ission should deny Telenet of South 
Florida, Inc.'s omorqency motion for stay. (PELLEGRINI, srRIANNI) 

STAll ANaLYSIS : On Juno 17, 1997, Tolonot filed a Petition for 
Relief Under 47 u.s .c. 5252(i) with this ColiiiDi .. ion. Tolcmet 
states in ita petition that it seeks an interconnection aqreeaent 
with BellSouth upon the saa~e teras and conditions of BallSouth'e 
interconnection agreement with AT,T, and that BellSouth refueea to 
extend such an agreement to Telenet. Subsequently, on July 2, 
1997, Telenet riled an Emergency Motion tor Stay of Order No. PSC-
97-0462-POP-TP. Telenet assorts that a stay of tho Commission's 
order is necessary t o preserve th.e ColiiiDieaion's jurisdiction because 
BellSouth threatens to terainate call forwarding services to 
Telenot while Telenet's petition for relieL under 47 u.s.c. 5252 (1) 
is pending before the Co=aission. Telenet asserts that BellSouth 
threatens this action on tho etrength of tho Comaiesion's ruling in 
Order No. 97-0462-FOF-TP that Telenot'o use of BellSouth's call 
forwarding services violates Section 364 . 16(3) (a), Florida 
Statutes. Telenet's theory is that termination of oervice will put 
Tclenet out of business, rendering moot its 5252(i) petition. As 
yet Telenet has not asked for judicial review of Order No. PSC-97-
0462-FOF-TP. Telenet has advieed staff, however, that it intends 
to momentar ily file with the court a notice of appeal and 0110rgency 
motion for stay. 

rn its response, BellSouth argues that termination of call 
forwarding services need not result in putting Telenet out of 
business . 

Staff believes that Tolonet's 5252 ( i) petition is properly 
bet'ore the Commission for rooolution pursuant to the Act and 
section 364.01 (4), Florida Stat utes. A disturbance to the business 
relationship between Telanot and BellSouth will not draw tho 
Comaisalon's juriadlctlon into guoatlon. Accordingly, staff 
believes it is not necessary for the co .. ission to enter a stay of 
its order to preeerve its jurisdiction t o determine Talenot's rights 
in this proceeding. 

In addition, Tolenot contends, as it did in Oockot No. 961346-
TP, that it satieties the c riteria sot forth i n Rulo 25-22.~ol(2), 
Florida Adminhtrative Code, for tho entry of a stay. Section 
120.68(3), Florida Statute&, provides that this co-ission aay 
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grant ~ stay or decision upon appropriate to!"IU. Rule 25-
22.061(2), Florida Administrative Codo1 , provides that : 

[A] party seeking t o stay o final or non- final 
order or the Commission pending judicial 
review shell tile o aotion with the 
Comaission, which shell have authority to 
g-rant, IIOdity, or deny such relief. A at~}' 
po nding review may be conditioned upon the 
posting ot a good and autticient bond or 
corporate under taking, other conditione, or 
both. In detoraining whether to grant a stay, 
the Com•iseion 111ay, among other things, 
consider: 

(a) Whether tho petitioner is likely to 
prevail on appeal; 

(b) Whether the petitioner has deaonstrated 
that he is llkoly to sutter irreparabl <e 
harm if the stay is not g ranted; 

(c) Whether the delay will cause substantial 
harm or be contrary to the public 
interest. 

Relying on Ordol." tlo. PSC- 97-0064-POP- TP, 1 in which Telenet 
orguos the Comaission round that section 252 ( i) requires local 
exchange cal."l."iel."s to p~:ovide any intorconno~tion, service or 
notwo~:k eloaont to a requesting tolocoamunications corriol." on the 
same terms and conditions provided in any approved ag~:oement, 

Telonet aesor ts that it is likely to prevail on ~he merits ot its 
petition. Tolenot also assorts that if BollSouth terminates 

1Whilo Rule 25-22.061(2), Florida Administrative Code, 
provides d .lrectly tor the tiling o! a motic>n tor stay pending 
judicial roview, sotaff believes tha t it is applicable in tho 
cirCUJDStances of this case, because or tho apparent imminence or an 
appeal ot Ordol." tlo. PSC-97-0462-FOP- TP. 

2Dockots tlos. 960847-TP and 960980-TP. In Re: Petitions by 

AT&T Communications of tho Southe~n Statoa, Inc., HCI 
Telecommunications Corporation and MCI Metro Access Transaisaion 
Sol."vices, I nc., tor Arbitration or Certaio Taras and Conditione 
with GTE Florida Incorporat.ed Concerning Interconnection And Resale 
Under tho Telecommunications Act of 1996. 
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service, it would suffer the lose of all ot ita business, an injury 
that would be irreparable. Because it is paying &lllSouth for call 
forvardinq services at tariffed rates , Telenet contends the ha~ to 
BellSouth with tho status quo maintained is not ·substantial or 
nc. ticeablo. • Telenet a lao argu111 that a stay 1a in the public 
interest, because disconnection of tho services would disrupt 
Telenet'a cuato.ara and subject thea to substantially higher-priced 
services in the alternative. Finally, Telenet arquaa that it is 
entitled to a stay on equitable considerations, because, in first 
extending the AT&T aqroe .. nt to Telonet without substantive change 
and then revising tho aqroo111ont to contain now restrictive language 
to which Tole net objecto, Boll South has not negot iatod in qood 
faith. 

BollSouth 111aintaina, as it also did in Docket No. 961346-TP, 
that Tolenet has not dtlJIOn&trated that it satisfies any of tho 
applicable criteria. · Firat, BellSouth assorts that it proposes to 
disconnect call forvardinq services to Tolonet because tho 
Co111111ission has found that Telenet's use of tho sot'Vices was 
unlawful; therefore, Telonot should not be heard to claim a hera by 
being foreclosed from carrying tratfic it !a not entitled to carry. 
Second, Boll South argues that it I a harmed because it does not 
rec&ivo acceaa chargee from Telenot to which it is entitled. 
Pina lly, BollSouth charges that Tolenot does not support its 
contention that it Is likely to prevail, because all that Tolenot 
argues in otfoct is that It ~aay o11capo tho co-lesion's order by 
entering into an AT&T-like interconnection agreement. 

In order No. PSC-97-0861-POP-TL, tho Commission deni&d 
Telenet's emergency motion tor stay in Docket Ho. 961346-TP, 
concluding · that Telonot has neither a probability ot succeaa on 
the aerite on appeal nor tho likelihood ot irreparable harm it tho 
11atter is not stayed.· Circu111Stancos have not changed . Staff 
reco~~~~:~enda, tharofore, that tho co .. ission for tho aame reasons 
once again deny Tolonot'a e11erqoncy motion tor stay. 

Sta t! notes that BollSouth has 11dvi• od Tolonot that it now 
intond11 to disconnect Tolonot's aorvic o on July 24, 1997. 

r. 
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I88UJ 3 : Sbould tho Commission qrant 8ollSouth Tolecommunicationa, 
Inc. 'a Motion to Diamiaa Telenee of South Florida, Inc.'s Petition 
fer Relief Under 47 u.s.c. S252(i)? 

BICOIQSJIPU:XON: No. The Coaullieeion should dony 
Teleco-unicatione, Inc. ·a Motion eo Dismiss Tolenot 
Fl orida , Inc.'s Petition tor Relief Under 47 u .s.c. 
( P£LLECBINI, SIRIANNI) 

Bell South 
of South 
S252(i). 

BfAll AJALXII& : On June 17, 1997, Telonee tiled a Petition tor 
Relief Under 47 u.s.c. 5252( i) with this Commiaaion. Telonet 
sto~ea in ita petition that it. aoo~s an i nterconnootio:n oqroomont 
with BellSoutb upon the aa111e tor111a and conditions of BellSouth'e 
intorconno~tion agreemone with AT,T. ' Telonet alloqes that 
BellSouth , however, requires an interconnection agree111ent uith 
Tclonet to contain the restrictions of Section Al3.9.l .A.l.• This, 
Tolenet contends, is diacriainatory and in violation of 47 u.s.c. 
5252(i). Talonet requoat.a that tho co .. iasion require SellSouth to 
make available ita interconnection aqreeaent with AT'T in pertinent 
part upon tho samo terms and conditions . on July 8, 1997, 
BollSouth t'ilod a moeion eo dismiss Tolonet'a petitiom. Telenet 
tiled a response in opposition on July 22, 1997. 

In order to sustain a aotion to dismiss, tho aovi09 party must 
show that tho petition tails t o state a cause ot action tor which 
the CoiDIIIiselon may qrane tho relief requested. All allegations in 
the petition should be taken as though true, and considered in the 
light moat favorable to tho petitioner. ~. ~. ~ ;· ~~~t ~~ 
Daytona Beach, 471 So.2d 1, 2 (Pla. 1983); orlando i S U 
I nc. y . Stote of Florida ox rgl Powqll, 262 So.2d 881, 883 (Flo. 
1972); Koat y, Nothonoon, 216 So.2d 233, 235 (Pla. 4th DCA, 1968); 

Jay Order No. PSC-97-0724-fOF-TP, issued June 19, 1997, and 
amended by Order No. PSC-97- 0724A-FOP-TP, issued Juno 26, 1997, tho 
Commission approved tho interconnooeion ogroomene botwoon BellSouth 
and AT,T. 

'Section A13 . 9.l.A.1 of BollSouth'e GSST earl tr provides thot: 

Cell forwarding ahall noe be used to extend 
calla on a planned and coneinuinq baaia to 
intentionally avoid tho payment in whole or im 
part of ••••ago toll chargoa thoe would 
ro9ularly be applicable botweon eho oel\tion 
originating the call and tho station to which 
the call is eranaferrod. 

7 
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QcA)A LoAD Co. y. Spith, 155 So .2d 711, 715 (Flo. let DCA, 1963). 
Applyinq this 'ltandard, stat! believes that Tolenet'a petition does 
state a caus•. ot action tor which relict con bo granted, end 
BcllSouth's motion to dismiss should be denied. 

on March 31, 1997, pursuant to Section 364 .161(1), Flcrida 
Statutes, Telonet fonaolly requested BellSouth "to unbundle its 
network features, functions, and capabilities, As well oa access to 
aignalinq databases, ayateaa And r outinq proceeaea, includinq but 
not liiDitod to those reletinq to Cell Forwarding services, and 
otfer them to Telenet. • On April 5, 1997, Bell South apparently 
ll'COposed its i nterconnection agreement with AT&T as th·o bosio tor 
negotiation with Telenot. When Telonot expressed intoreot i n that 
agreement, BellSouth, on May 14, 1997, presented a draft agreement 
tailoring tho AT&T ogroCIIIent to those provisions applicable to 
Telenet. The draft ogreo.ant contained lonquage that would require 
resold services to be used in the ~Danner specified in BellSouth's 
tariffs. Tolonet co•ploins that this is not a use restriction 
incumbent uvo., AT&T, is therefore diaorlminatory, and subjects 
Tolenet to GSST Section A13.9.l.A.1. Telenet alloqoa that tho 
inclusion ot this language violates both 4? U. S.C. S252(i) and tho 
Coi!UDission's tinding at pogo 60 in Order No. PSC-96-1579-FOF-TP, 
issued Deca•ber 31, 1996, in Docket No. 960833-TP , , that ·no 
restrictions on the resale of services shall be allowed, except for 
restriction• applicable to tho resole of grondtothered services, 
residential services, and Lifeline/Linkup services to sndusers vho 
are eligible to purchn~e such service directly !roo BollSouth." 

In ita motion to dismiss, BollSouth as~orto that tho 
Commission resolved this matter in Order No. PSC-97-0462-FOF-TP, in 
which the co .. isaion found that BellSouth may sell call forwarding 
services to Telenet subject to section A1 3 .9.l.A.l o r its GSST. 
BellSouth observes that the Co1llliaaion detenained that, while 
Telenet DAY have a different local calling area than BellSouth, 
Tolenet, nonetheless, was required to pay applicable access charges 
pursuant to Section 364.16(3) (a), Florida Statutes. • 

•rn Re: Petition by AT&T CoiUiunications of tho Southern 
States, Inc. , tor Arbitrat ion of Certain Teras and Conditions of a 
Proposed Agre-ent vith Bell South Telecol:launicatJona, Inc. , 
Concerning Interconnection end Resale Undor the Teleco .. unicotion• 
Act ot 1996. 

•section 364 .16(3 ) (a), Florida Statutes, provides that: 

No local exchange telecoamunicationJ company 

8 
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BellSouth claims that what Telenet contends is that under the 
AT&T agreement Telonet would be permitted to offer ita cuata.ora 
call forwarding services in tho very manner this Co.aisaion found 
unl&wf ul in the arbitration docket, Docket No. 961346- TP, that is, 
to carry calla across exchange boundaries in violation or Section 
364. 16(3) (a), Florida Statutes. BollSouth asoorts that in the 
first place this contention fails on its taco, because Tolenet 
cannot escape the effect of tho Coma!asion's order roqard inq ita use 
ot c all forwarding by entering i nto an interconnection and resale 
aqreoment, especially one that doos not contemplate the service in 
question hero, such as tho AT&T aqreemont. Secondl y, BollSouth 
observes that tho AT'T aqrce•ont roquiro• De11Bouth and AT'T to 
imploment tho aqre0111ent in a way co•portinq with applicable law; 
thus, Tolonet would bo prevented from using call forwarding 
sorvicos in the way i t wishes under tho AT&T agreement. 

In ita opposition to BollSouth's •otion to dis111iaa, Telenet 
maintains that under Section 252(i) it has an "absolute right" to 
take the AT&T Agreement on tho same teras and conditions. It 
allege.a t hat BellSouth, however, has offered a version or the AT&T 
agroeJIIont that contains a nulllbor of material differences. Tolenet 
points once again to tho Co11mias ion'a ruling in Order No. PSC-96-
1579-FOP-TP at pages 57 and 60, rejectinq BellSouth's claim that any 
use or usar restrictions i n its relevant tariffs should apply to 
tho resale of retail services. Telenet requests that tho 
Commission for thooo roaaons deny BollSouth's IDOtion to dismiss. 

St.aft believes that in its petition seeldnq relief pursuant to 
Section 252 (i), Tolenet states a cau~e ot action for which tho 
CoDUIIiasion aay qrant a re:IDOdy. Telenot's petition was eppropri ately 
filed with the Commission pucsuent to Rule 25-22 . 036, Florida 
Administrative Code. The rellor Telenot eeeks is the co .. ission's 
detenlination that under S9ction :252 ( i) it is permitted to take tho 
AT&T agree~nt on the same terms and conditions. In ita petition, 
Tolenot makes the prima facie case that, undec Section 252{i), it 
has roquostod that Bellsouth make available to Telenot tho AT&T 
agreement on the same toru and conditions and that BellSouth has 
offered a version of that aqreeDont \ hat contains different terms 

or altcrnat~v~ local exchange 
tolocommunicetions company shall knowingly 
deliver tratric, tor which terainating accesG 
service charges would otherwise apply, through 
a 10<:41 lntorconnoc tJon arrangement without 
paying the appropriate charges tor such 
to~inating acceso service . 
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and conditions. This ieauo ditfers from tho one the Comdaaion 
arbitrated in favor ot Bollsouth i n oockot No . 961346-TP, to wi t, 
whe' .hor BellSouth could sell its call torwerding aer-vicea to 
Tellnet subject to tarif f restriction. For these r-easons , staff 
r-ecommends that BellSouth's aotion to disaiss be denied. 

Staff observes that it the Collllllission edopts staff's 
recommendation, Bellsouth aay file an answer to Telenet's petit ion 
within 10 days o f the issuance of tho order denying tho motion, 
pursuent to Rule 25- 22 . 037(2) (a), Florida Administr-ative Code . 

10 
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IIIQJ t : Should this docket be cloaod? 

RICOJOIP'P&'fiOif: No. 
reco11111endation in Issue 
( P.BLLE'GRINr) 

If the Comaission approves staff's 
3, this docket should roein open. 

&fAll AK&LXBII : In Issue 3, staff recommends that tho Commieeion 
deny BellSouth's 111otion to dismiss Tolenot'o petition on tho ground 
that tho petition states a oauso of action !or which roliof from 
this co~miesion is available. Thus, if the Commission approvoa 
otaff'a recolllllonc:IAtion, this docket s h.-uld remain opon to address 
the merits or Tolenot'o pecition. 

I I 
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