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Ms. Blanca S. Boyo 
Director, Division of Rccordl and Reporting 
Florida Public Service Commission 

2540 Shumard Ou Boulevard 
Tallllhasscc, Florida 32399 

Dear Ms. Bayo: 

Enclosed for filing an: an original and sixteen (16) ccpies of a Opposition to BeliSouth 

TelccommunicaLions,lnc's Motion to Dismiss the Petition for Relief Under 47 U.S.C. §2S2(i) of 

Telenet of South Florida. Inc. 

A ccpy of the Brief is also on the enclosed d iskette formatted in WordPerfect 6. 1 for 

Windows. Plea.se date st~~mp tnc extra hard ccpy Md return it in the enclosed self-addressed 

envelope. 

Thank you for your attention to this matttt. 

Sincerely •. 
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BEFORE THE 
FLORIDA PUBLIC SERVlCE COMMJSSJON 

ln re: 

TELENET OF SOUTH FLORIDA, INC. 

) 
) 
) 
) 
) 
) 
) 

Petitio· a for Relief Under 4'1 U.S.C. §252.(i) 
To Opt lnto Interconnection Agreement with 

Doeket No. 970730-TP 

BELLSOtmi TEU!COMMUNJCA TIONS, INC. ) 
) 

OPPOSmON TO BELLSOUTII TELECOMMUNICATIONS, INC.'S 
MOTION TO DJSMlSS TilE PETITION FOR RELJEF 

UNDER 47 U.S.C. § 2.51.(1) OF TELENET OF SOUTH FLORIDA, INC. 

Dated: July 24, 1997 

Alexia Morrison 
DouglAS G. BoMer 
MeliSS!l B. Rogers 

SWIDLER & BI!RLJN, CHARTEReD 
3000 K Street, N.W., Ste. 300 
Washington, D.C. 20007-S 116 
Phone: (202) 424-7500 
Fax: (202) 424-7645 

Attorneys forTelencl o( Sout.b Florida, Inc. 
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BEFORE THE 
FLORIDA PUBLIC SERVICE COM~USSION 

In rc: 

TELE NET OF SOlJTfl FLORIDA, INC., 

Petition for RcliciUoder47 U.S.C. § 2S2(i) 
To Opt Into Interconnection Agreement with 

) 
) 
) 
) 
) 
) 
) 

BELLSOlJTfl TBL£COMMUN1CA TIONS, INC. ) __________________________ ) 

Doc:ket No. 970730-TP.II 

OPPOSmON TO BELLSOUTH TELECOMMUNICATIONS, INC.'S 
MOTION TO DISMISS TKE PETITION FOR RELIEF 

UNDER 47 U.S.C. § 251(1) OF TELENET OF SOUTH FLORWA, INC:. 

Telenet of South Florida, !no. ("Tclcnct'1, by its undersigned attorneys, opposes Bell South 

Telecommunic:ationr, Inc.'s ("Be11South'1 Motion to Dismiss the Petition for Relief Under 47 U.S.C. 

§ 2SJ (i) ofTelenet of South Florida, Inc. ("Motion'?. 

INTRODUCTION 

BciiSouth iJ attempting 10 avoid 1 detcnninJtioo ofTelenct's 2S2(i) rights by seeking a 

dismissal ofTelenet's Section 2S2(i) Petition. Tclenet has an absolute right to the sante temu and 

conditions contained in the approved agreement between BcliSouth and AT&T Corp. in Florida (the 

"AT&T Agrcement'1. That is the only issue before the Commission here and, without question, 

l ' This Opposition was initially filed on July 21. 1997 in response to BeiiSouth's Mgrjgn tp 
pjsmjn Is;lend'• 2S2ffi Petjrign which BeiiSouth improperly filed in Docket No. 961346-TP. 
Pursuant 10 the Commission's request, Tclenc:t is rc·liling its Opposition in the appropriate docket. 
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Telcnet is entitled to relief. BeliSoulh soeb to avoid that plain entitlement through its epec:uletiona 

and hypotheees about Telenet'e funR intentions which, as discussed below, arc irrelevant. 

Instead o~filing its Motion in thi1 doelce~, as it lhould, BeliSoulh initially filed the Motion 

in Doclcet No. 961346-TP claiming that it offered the AT&T Agreement to Tclenet with "one 

exception •.. tht includon ora provision that would rcquilll Tclene~to represent that it would utilize 

lhc agreement in a way that is consistent with Florida law and this Commiuion's on:ler upholding 

the resale restriction." Motion, 11 3. That rcprcsc:nllllion ie untrue. ln fact, the reviled agreement 

offered to Tclenct by BellSouth differ~ from lhc AT&T Agreement in a number of material WI )'I. 

By tiling its Motion in Doc.ket No. 961346-TP, BeiiSoulh was attc:mpting to avoid offcrin0 Telcnet 

the more favo111b lc temu and conditions contained in lhc AT&T Agreement, whi<:h BcllSoulh could 

otherwise be obligated to offer to any other ALEC in Florid&. It cannot be penni ned to do so. 

FACTUAL BACKGROUND 

On March 31, 1997, Telenet rcqueeted that BeiiSoulb '"unbundle its ne~work features, 

functions, and capabilities, as well as IICCCIS to &lanaJing databases, systenu and routing processes. 

including but not limited to those relating to Call Forwan:ling services, and offer them 10 Telenct." 

Trlenel also requested that Bel !South "negotiate tcrna, conditions and prices of this unbundling." 

On or about Aprill4, 1997, BciiSouthoffcrc:d to Tclenel and provided it a c:opyofthe AT&T 

Agreement in itJ entirety without modillc:atlon or revision.~ Tclenet liCCCpted BellSoulh'• offer, and 

11 BciiSouth USCIU: ''Immediately after the conclusi.on of the be1Jina. BeiiSo'llth undertook to 

negotiate with Tclenct a resale agrccmcnt thai would incorporated lbe dec:i&lon or the Commission 
in the arbitration. Motion, at 2. BeJISouth i1 playing fast and loose with the facta. BeliSouLJo 

(continued ... ) 
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the parties agccd thai BeiiSouth would remove imlc:vant at!Khments and aend a Ncondenscd 

version" of the agreement to Telcnet for execution. 

On May 14, 1997, BcllSouth tn11151niucd what purported 10 be a "condensed version" of the 

AT&T Agm:ment (the "Second Agreement"). In IIC!uality, the Second Agreement differs in a 

numbcrofrr.aterial rapcc11 from the AT&T Agreement. It cxc:ludcs beneficial tcmu and conditions 

contained in the AT&T Ajp"CCment and includes many new restrictions that "ere not coatained in 

the original agreement.. For example. the Second Agreement containa unique usc and user 

rcsuicdonson tho rcu.leofCCIUin AT&T acrvlcc:a in derogation ofo Commiulon ruling upholding 

the absence of all uac and IIICI'n:striclions in the AT&T Agreement. $« /11 n : Pnit/011 by AT&T 

Comnumicaliclu oftlwSt>ulltvlf Slates, !~~&.. Doc:kct No. 960833·TP, Order No. PSC-96-FOF·TP 

(Dcc:c:mber 31, 1996) at page 34.1' Many other n:viJions 10 the Commlulon·approved AT&T 

Agreement were ol.to made by BeUSouth in the Second As1cc:menl provided lo Tclcnct on M liY 14. 

1997. These n:visiona were nulde without prior discuuion with Telcnet. 

On June 13, 1997, following a period ofunsueceuful negotiations with BciiSouth, Tclcnet 

filed its Scctlon 2S2(i) Petition seeking an orcla- requiring Bel !South 10 offer it the original AT&T 

~( ... continued) 
initially offered 10 Telcnct the AT&T Agreement, without any rcvWoJU. BellSouth then engaged 
in 1 ''bait and .witch" oiTcrina Telcnct a IUbstantially n:viJcd lfi'Ccmcnt whieh it claimed wu 

merely "condensed." 

11 In its Deecmbc:r 31, 1996 Order. the CommiJiion found that "no n:atrictionJ on the n:~~~Jo of 
services shall be allowed, CIXC:epiiOr retlrlctlona applleablc 10 lbc resile of fSl1Uldfathm:d sciiViccs, 
n:sidc:ntialaervicc:e, and Lifelinc/UnkUP acrvlces to end UJCI'I who aro eligible to pun:hasc such 
savice dlrocdy from BcllSouth." 
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Agreement Pnitf011{or RdlefChtdu § 1S1(l) ofTdmn ofSolllll FloridD. Inc. (the wPetilionw or 

lhc "2S2(1) Fetilion"). 

ARGUMENT 

SCC' lon 2:52(i) of lhc Tclcc:ommunicotiolll Act of 1996 provides tluu, 

(a) local cxcbangc carrier ahall make available any intcrcoMcc:tion, ac:rvicc. or 
networlt clement provided under an agrccment approved by thi1 5CCtion to which it 
is a party to any olhcr rcquCiting telcc:ommunclatiom carrier upon the aomc tem1s 
llld <:Onditions as lholo provided in the agroement. 

47 U.S.C. § 2S2(i)(l996). This proviJion gives Telenetlhe absolute right to "opl·in" to lhc AT&T 

A~c:nt. or any o•hcr CommiJsion-approved interconnection AJITCCIIlent S« e.g .• In Rc: 

PttitfotU byAT&:T Comm1111ioatlo1U of the Southern Slutt~,lnc., Docket No. 960847-TP, Order No. 

PSC.97.()()64..FOF·TP (May 21, 1997).¥ Telcnet wants $CfViccs on lhe term~ and conditions 

contained in the AT&T Agreement That 11 the only issue before lhc Cormmiuion in this 

proceeding.. Without question. Tclenct ia entitled to relief. 

Ironically, BcUSoulh initially offered lhc AT&T Agreement to Telencc. AOcr Tclcnet 

acc:eptcd the AT&T Agreement, BeUSouth substantially n:viscd the agreement changing a number 

of material tcmu wilhout Tclcnet'a <X>nsent Following arc samples of lhe material diffc:n:nces 

belwocn the agn:cmcnta: 

• the Second Agreement 1tatC1, "To the extent lhc items in 47 U.S.C. §271(c)(2)(b)(the 
competitive chccldist) arc contained wllhin lhl1 Agreement, the p.u1ie1 agree that with the 
cxcc:ution of this Aarccmcnt, BciiSoulh hu met lhc rcquircmenll of 47 U.S.C. § 
271(c)(2)(B)." Se«Hrd Agrumrnt, Purpose. No ~Ueh provision cxiJll in lhc AT&T 
Agreement; 

¥ ThoCommillioniaau.edlllonlcupprovinglbcAT&T AaloemeolonJIIIlc 19,1997. /nrr: 
Pelitlon by At&:TCommunloaJ/tNu of the Southern Statu, Inc., Docket No. 960833-TP, Order No. 
PSC-0724-FOP·TP (June 19, 1997). 
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• the AT&T Asrccment allowt resale of "any telecommunications SCTVicc thAt BcllSouth 
C:wmltly provides, or may otTer hcn:afler." AT&T Agrument, Part I. The Second 
AgJCement pcnnita reulc only of "thc wilTed local exchange and toll telecommunications 
aervices ofBcliSouth conwned In the General Subscriber Service TarifT1and Private Line 
Service Tariff .. . "Second Agreement, XVII., A; 

• the SC' .ond AgJCement ll&les that Telcnet may not putdwe resold ICrVices at tho wholesale 
price for Ita own usc. Second Agreement, XVII., A. I. The AT&T Agreement contains no 
fUCb tQIUiction; 

• the Sec:ood A8J'CCIIlCI!placcupeci6c limiwionson thccombinltion of unbundled elc:mml.s 
Second AgrftJMIIt, v .. F. The AT&T Agreement pc:nnita any combination of DdWori: 
elc:mcnts. AT&T ~cnt. 30.5 and I.A.; 

• the Sccoad AgRement divides U'lllSpOrt and tcnninltioo into two categories,: local tnffic 
and lntrd..ATA toll traffie, Second Agrec~Mnt, IV., A & B., no limil11 di•tinction Ia llllde 
In the AT&T Aarccmen~ 

• tho AT&:T Agreement requires BciiSouth to comply with certain industry Jlllndards in 
ofTcring unbundling. AT&T Agrumtnt, 30.10.1, which lii'C abacnt in the Second Agreement; 

• tho AT&T Agreement requires BciiSouth to provide customcra DCCCI$ to White Pasc linings 
on a nondltcrimlnatory basil and requires Yellow pages listings be made available. AT&T 
Agreement 20.1 & 20.1. The Second Agrccment requires only that White Pages listings be 
made available. Scco11d Agrument, XI.; 

• the Second Agrccment pcrmita BdiSouth to collect m advance payment deposit from 
Tclc:net.s-.d Agr«ntmf, XVD .. S. lbere is no sud! provision in the AT&T Agrccmcnt; 

• the Second AIJ"CClllcnl provides that Voice Mail service is available for R:Alc only if a 
acpltatc qrccmcru is executed to provide the rates, terms and conditions for that service. 
Second A6'"1"ent, XVU., U. The AT&T Agreement includes Voice Mail service as :a 
aervicc tlut may be rcaold, AT&T Agr«ment, 2.5.13. 

It i• clcu Crom 11 cunory review of this partlallisl of material difTcrcnces tlult BciiSouth's 

contention tha1 tbc:ro is only one substantive difTc:rcncc between the two agrccmenr.i1 fallc.. Tclenc:t 

filed ita 2S2(i) Petition to force BeliSouth to offer Tclcnet an inten:ooncctlon agreement on tho ~~me 

s 



terms llld ~nditions u thoiC offered to AT&T (and prc:sumably,IO other Florida Al.ECa). It is 

entitled 10 proceed on that Petition. 

Moreover, BciiSouth'a argument that the Commission'• decision• in Docket No. 961346-

'fPN mould 1pply reii'OICtlvely to alter or amend the terms and ~nditioDJ of the AT & T Agn:cment 

is a red herring. While BellSouth was abiualing lbe AT&T Agrccmcnt, it knc:w that the operation 

o f Section A13.9.1.A.l of ill Galc:ral Subscriber Service TarifTwas being disputed by Telenct. 

Tclcnct filed ita Petition for arbitration of Dlsputt: with Bel/South Telecommunications. Inc. 

regarding CAll Forwarding ("Petition for Arbitration") on November 22, 1996. All relevant 

portion~ of the AT&T Agreement were approved by the Commission on December 31, 1996. Su 

Inn: Pelilloll byAT4TCAmmllniClJJionsoftht Southt'm SJotes, lnc., Docket No. 960833-TP. Order 

No. PSC96-FOF-TP. Prc:lwnably BcUSollth WIU al10 IWDI'C that it would have to permit Telt:nct 

to opt-in to the AT&T AgrecmenL Therefore, Bt.llSouth had both notice IUid opportunity to iiilliill'llle 

any terms and condiliona It felt necc:uary 10 protect illelf in10 the AT&T AgrcemenL Moreover, a 

review of the Conuniuion'• Order No. PSC-96-FOF-TP rcvenls that Btl !South strenuously wged 

this Conuniasion 10 ldopt 1 rcule rule incorporali ng tari !Ted usc and user restrictions a.t a condition 

of rcaalc of BcliSouth'a telecommunications • -:rvicca. The Commission rejected BciiSouth's 

position. See, supra. n.3. 

~ See In re: Petition for Arbitration of Dupuit with Bel/South Ttlecommunicatioru. Inc 
r~ording Call Forwarding, Docket No. 961346-TP, Order No. PSC-97-0462-FOF-TP lApril23, 
1997). and In rtJ: Petition for Arbitration of Dupute witlr BtiiSo11th Tt:lrcommunlrot/()M. Inc. 
regarding Call Forwarding, Doclc.et No. 961340-TP. Order No. PSC97..0861-FOF-TP (July 17, 
1997). 
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BeUSouth c:laiml that Telenet is c:xerc:ising ill Section 252(i) rights solely 10 c:ircumvcnt a 

Commission decision regarding Telenet's purchasing lariffed IC!Vic:es subjcc:tiO tariff restriet.ions 

without a CoiJIIIIiuion-approved lntereoMcc:tion agTCCI!lenL Telenet should have the 141110 righiS 

u AT&T ur .lcr tho AT&T A~t if Tclenet exercises ils 252(i) righll and opta into the AT&T 

Agreement BenSouth conveniently rorgcts that other wviec~ would be available ror reJalc under 

the AT&T Agreement, inc:Juding WATS and intnaLATA toll scrvic:e (service options which the 

Commluion refereoced in Ita Arbitnalion Order) upon tho 141!1c favorable tcmu that AT & T has in 

ils agrc:cmcnL 

Finally, Tclenet inteods 10 lppCI1 the Commission's final ordcn on ill Petition for 

Arbitnation. It also inteodJ 10 pursue ill 2S2(i) Petition. If, alter ftml decisions on both maltcn, 

there ia a conmct that requires resolution, the Commission will have the opponunity to settle the 

rnauer. Any such conmct, however, !1 entirely spcc:ulative and =ot be decided at this time. 
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CONCLUSION 

For the foregoing reasons, Telcnet respectfully requests that the Comn.:o:sion deny 

BcUSoulh'~ Moti•m to Dismiss Tc.lcnct'a 2S2(i) Petition. 

Rcspodfully submitted, 

dt4a~acf1ra..J 
eXIII Momson 

Douglas G. BoMer 
Melissa B. Rogers 
SWIDLER & BERLIN, CHTD. 
3000 K Street, N. W. 
Washington, D.C. 20007 
(202) 424-7500 
(202)424-764S(f.ax) 

Atlomeys Cor Telenet of South Floridn, .Inc. 
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C£8Df1CATE OF SERVICE 

I bc:reby ~fy lhat oo thiJ 24th day of July 1997, copies of the fon:going: OPPOSITION 
TO BELLSOUTB TELECOMMUNICATIONS, INC'S MOTION TO DISMISS THE 
PETITION FOR REI .IEF UNDER 47 U.S.C §151(1) OF TELENET OF S0t1TII FLORIDA, 
INC. Doc:ltct No. 961346-TP, were~a~t via Federal Expl'CA to: 

MI. Blam:a S. Bayo (0 + 15) 
Director, Oivition ofRccordJ and Reporting 
FloridA Public Service Commlnion 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399 

And Fim-<lass mail, postage pro-paid to: 

J. Phillip Carver 
BcliSouth TclccommunicatlonJ,Inc. 
I .SO South MOI!l'Oe Street 
Swte400 
TallabasJee, Florida 32301 

Nancy H. Sinu 
Director, Rcgullllory Affalrw 
Bc!ISouth TclccommunlcationJ, Inc. 
150 South Monroe Street 
Suitc400 
Tallahassee, Aorida 32301 

Nancy White 
BcllSouth TclccommunieationJ, Inc. 
1:50 South Monroe Street 
Suitc400 
Ta!Jahasve, Florida 32301 

Charlie Pellegrini 
Florida Public Service Commlnlon 
2:540 Shumard Oak Boulevard 
Tallalwscc, Florida 32399-0SSO 
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