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BRIEF OF LAKE COGEN, LTD.

LAKE COGEN, LTD. (hereinafter *Lake” or "Lake Cogen”),
pursuant to the Commission’s instructions given at its agenda
conference on July 15, 1997, hereby files this its brief in
support of the petition for approval of the settlement agreement
between Lake Cogen and Florida Power Corporation ("FPC")

currently pending in this docket.

STATEMENT OF THE CASE AND FACTS

In March 1991, Lake Cogen, Ltd. and Florida Power
Corporation entered into that certain Negotiated Contract for the
Purchase of Firm Electric Capacity and Energy Between Lake Cogen
Limited and Florida Power Corporation (hereinafter "the Contract®

or "the Lake Cogen-FPC Contract"). This Contract, along with

Af A -!Lﬁseven other similar contracts (“"the Negotiated Contracts")

between FPC and other Qualifying Facilities ("QFs*), was
;ubmitted to the Commission for its approval, for cost recovery
purposes, in Commission Docket No. 910401-EQ. The Commission
approved the Lake Cogen-FPC Contract and the other Negotiated

Contracts by its Order No. 24734, which was issued on July 1,

1991. In Re: Petit] (v} t urchase

of Firm Capacity and Enerqy by Florida Power Corporation, 91 FPSC
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In August 1994, FPC began implementing a new interpretation
of the energy pricing terms of the Contract (and of the other
Negotiated Contracts) that resulted in significantly reduced
energy payments to Lake Cogen and the other QFs under the
Negotiated Contractse. At the same time, FPC filed a Petition for
Declaratory Statement with the Commission, later supplemented by
an Amended Petition, seeking the Commission’s declaration that
the disputed energy pricing term in the Negotiated Contracts is
consistent with the Commission’s rules applicable to energy
payments under standard offer contracts. By its Order No. 95-
0210-FOF-EQ, the Commission granted the motions to dismiss FPC's

petitions filed by Lake Cogen and four other QFs who are parties

to the Negotiated Contracts. Jp Re: Petition for Determination
That Implementatj o i er
Payments To Qualifyj i -17.,0832
F.A.C., by Florida Power Corp., 95 FPSC 2:263.

FPC’s unilateral change in contract interpretation and the

resulting reduction in payments resulted in Lake Cogen‘s filing a

lawsuit against FPC, NCP Lake Power, Ipcorporated, a Delaware

corporation, as Gener . jda
limited partnership v. Florida Power Corpeoratjon, a Florida
corporation, Case No. 94-2354-CA01 (hereinafter * Cogen v.

FPC"), currently pending in the Circuit Court of the Fifth
Judicial Circuit in and for Lake County, Florida. The gravamen
of this lawsuit is Lake Cogen’s allegation that FPC’s new

interpretation of the Contract, by which FPC had bequn basing




energy payments to Lake Cogen on the basis of computer modeling
of a "hypothetical,” "contractually defined" avoided unit havinq
only certain limited parameters listed in the Contract for
pricing purposes, constituted a breach of the Contract.

On January 23, 1996, pursuant to Lake Cogen’'s Motion for
Partial Summary Judgment, and having heard oral argument on both
Lake’'s Motion and FPC’s Cross-Motion for Partial Summary
Judgment, the Lake County Circuit Court entered its order
granting partial summary judgment in favor of Lake Cogen and
against FPC on the issue of liability under the Contract.
Specifically, the Court held that FPC is liable under the
Contract for "FPC’'s failure to pay LAKE COGEN at the firm enerqgy
cost rate when the avoided unit with operational characteristics
of an operable 1991 Pulverized Coal Unit contemplated by the Lake
Cogen-FPC Agreement would have been operating and at the as-
available energy cost rate during those times when said avoided

unit would not have been operating.” NCP Lake Power v. FPC, Order

Granting Partial Summary Judgment For the Plaintiff and Against
the Defendant, Case No. 94-2354-CA-01 (Fla. 5th Circuit, Lake
County, January 23, 1996) slip op. at 2-3. PFPC did not appeal
the Court’'s decision.

Not long after the entry of the Court’s order granting
partial summary judgment in favor of Lake Cogen, the parties
resumed settlement negotiations. These settlement negotiations
eventually resulted in the Settlement Agreement that is the
subject of this docket; this Settlement Agreement was executed hy

the parties on December 5 and 6, 1996 and filed with the



Commission, accompanied by FPC’s petition for approval thereof,
on December 12, 1996. As averred by Florida Power, and as
supported by Lake Cogen, this Settlement Agreement represents an
acceptable compromise settlement of the pending dispute and will
confer substantial benefitse on FPC and its ratepayers. These
benefits include reduced payments by FPC to Lake Cogen,
substantjial curtailment benefits to be provided by Lake Cogen
that are not available under the Contract as it presently exists,
and a cost-effective "buyout” of the last three years, seven
months of the Contract.’

The Lake Cogen-FPC Settlement Agreement represents the fifth
in a series of similar settlement agreements that FPC has
negotiated with QFs who are parties to the Negotiated Contracts.
The other four settlement agreements have already been approved,
for cost recovery purposes, by the Commission. The most recently
approved settlement agreement was between Pasco Cogen, Ltd. and
FPC. In i Petit] ] vai of Settlement
Agreement Wj i rporation,
FPSC Order No. 97-0523-FOF-EQ, slip op. (Docket No. 961407-EQ,
May 7, 1997). Lake Cogen and Pasco Cogen are affiliated in that
subsidiaries of GPU International, Inc. hold 50 percent ownership
interests in each partnership. The settlement terms of the Pasco

Cogen-FPC Settlement Agreement and the Lake Cogen-FPC Settlement

* pursuant to the buyout, FPC will make certain specified
Special Monthly Payments from November 1996 through December
2008, in return for which FPC will be relieved of all payment
cbligations from January 1, 2010 through July 31, 2013; the
latter date is the termination date of the Contract as it
presently existse.



Agreement are substantially identical: the energy payment terms
under both contracts, as amended by the respective settlement
agreements, are identicel, and the only differences are that (1)
the contract "buyout® pursuant to the Lake Cogen-FPC Settlement
Agreement is one year shorter than that pursuant to the Pasco
Cogen-FPC Settlement Agreement; (2) the buyout payments are
different, corresponding to the different buyout periods; and (3)
the Lake Cogen-FPC Settlement Agreement provides significantly
greater curtailment benefits for FPC and its ratepayers than does
the Pasco Cogen-FPC Settlement.

At its regular agenda conference on June 24, 1997, the
Commission adopted, by a 3-to-2 vote, the Primary Staff
Recommendation to approve the Lake Cogen-FPC Settlement. The
Commission declined to address Issue 1, a legal issue regarding
the Commission’s authority to deny cost recovery for payments
made by utilities under previously approved contracts between QFs
and utilities. At its July 15 agenda conference, however, the
Commission voted to reconsider its June 24 decision to approve
the Lake Cogen-FPC Settlement. The Commission determined to
reconsider the issue at its reqular agenda conference on August
18, 1997, and permitted the parties to submit briefs addressing
Issue 1 as well as the issue whether the Commission’s possible
refusal to approve the Lake Cogen-FPC Settlement would be
inconsistent with, and possibly arbitrary and capricious in light
of, its recent approval of the nearly identical settlement
between Pasco Cogen, Ltd. and FPC. Lake Cogen respectfully

submite this brief addressing these issues.



SUMMARY OF ARGUMENT

The Commission is preempted by federal law from revisiting
its approval, for cost recovery purposes, of the Lake Cogen-FPC
Contract, and from denying FPC the opportunity to recover
payments made pursuant to the Lake Cogen-FPC Contract as it may
be interpreted by a court of competent jurisdiction. Moreover,
any attempt to revisit the Lake Cogen-FPC Contract, or to deny
cost recovery thereunder, would be inconsistent with the
Commission’s own statements regarding administrative finality of
its orders approving contracts between utilities and QFs for cost
recovery purpoees. Finally, for the Commission to deny approval
of the Lake Cogen-FPC Settlement Agreement, where it has
previously approved the nearly identical Pasco Cogen-FPC
Settlement Agreement, would be contrary to the Florida
Administrative Procedure Act and violative of the equal
protection guarantees of the Florida and United States
Constitutions. For the foregoing reasons, the Commission should
not disturb its prior approval of the Settlement Agreement

between Lake Cogen and FPC.

I. THE COMMISSION CANNOT DENY FPC COBT

RECOVERY FOR ENERGY PAYMENTS MADE TO LAKE

COGEN THAT ARE CONSISTENT WITH THE CONTRACT

AS INTERPRETED BY A COURT OF COMPETENT

JURISDICTION.

The Commission has inquired into its authority to deny cost

recovery of FPC’'s payments to Lake Cogen pursuant to the Contract
between the parties after a Florida court determines that the

terms of the Contract require such payments. Lake Cogen



respectfully submits that the Commission has no such authority,
and it must allow cost recovery in full. Such action is
preempted by the Public Utility Regulatory Policies Act of 1978
("PURPA"). Moreover, the “filed rate doctrine” precludes any
attempt by a state utility commission to impair a utility’'s right
to cost recovery under its contracts with QFs. Even a “"mistake"
in approving a contract between a utility and a QF does not
establish sufficient grounds to overcome this preemption.
Moreover, in the instant case, there can have been no mistake
because the energy payments that Lake Cogen asserts are due under
the Contract are entirely consistent with the projected energy
payments that were considered by the Commission, and indeed
incorporated into the Commission’s order approving the Contract,

in 1991.

A. The Commission ]Is Preempted By Federal Law From

Revigitin 8 ying Cost Recovery Of
Amounts Pajd Pursuapnt To, Previously Approved
Cogenerati t

The Commission is preempted by PURPA from revisiting its
approval of contracts between QFs and utilities that it has
previously found to be consistent with avoided costs. The
Commission is similarly preempted by PURPA from denying the
recovery, by the utility from its ratepayers, of payments made to
QFs pursuant to such previously approved contracte. See, e.q.,
Freehold Cogeneration_ As ator
Comm’rs., 44 F.3d 1178, 1194 (3d Cir.), cert. denied, 116 S. Ct.
68 (1995) (“Freehold") {(“once [a State Commission has] approved
[a] power purchase agreement between [a utjiljity and a QF)
any action or order by the [Commission] . . . to deny the passage
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of th(e] rates [payable under that contract] to [the utility's]
consumers . . . [is] preempted by federal law").?

The overriding goal of PURPA is "to encourage the
development of cogeneration . . . facilities." FERC v,
Misgissippi, 456 U.S. 742, 750-51 (1982). Through PURPA,
Congress compelled® electric utilities, such as FPC, to enter
into long-term contracts to purchase energy from qualifying
cogeneration facilities ("QFs"), such as Lake Cogen. See, e.q.,
16 U.S.C. § 824a-3(a). Section 210(a) of PURPA, 16 U.S.C. B24a-
3(a), requires the U.S. Federal Energy Regulatory Commission
("FERC") to prescribe "such rules as it determines necessary to
encourage cogeneration”; PURPA also mandates that each state’'s
public utility commission must implement FERC’s rules and may be

sued by FERC (or a QF) for any failure to do so. 16 U.S.C.

2 preemption under the Supremacy Clause of the United States
Constitution results under several circumstances: (a) where
Congress, in enacting a statute, or a federal agency acting
within the scope of its delegated authority, expresses an intent
to preempt state law, (b) when there is a conflict between
federal and state law, (¢) where federal law is so comprehensive
as to occupy the field of regulation leaving no room for state
supplementation, or (d) where state law stands as an obstacle
to the accompllshment and execution of the full objectives of
Congress. See Louisjana Public Serv. Com. v. FCC, 476 U.S. 355,
368-69 (1986). Among other things, PURPA expressly preempts
"State laws and regulatione respecting the rates [charged by
QFs],” as well as the application to QFs of state laws
"respecting the financial or organizational regqgulation, of
electric utilities.” See 16 U.S.C. § B24a-3(e); 18 C.F.R.

§ 292.602(c)(1).

> The Commission should recall that FPC was not compelled to
enter into the Lake Cogen-FPPC Contract nor any of the other
Negotiated Contracts. The Lake Cogen-FPC Contract and the other
Negotiated Contracts provided pricing below FPC’'s full avoided
costs, spee 91 FPSC 7:71, and were the product of a competitive
bidding process initiated by FPC, gee 91 FPSC 7:60, in its
efforts to address its immediate needs for generating capacity.
See 91 FPSC 7:62-64.



§§ B824a-3(f)(1), 3(h)(2)(A), (B).

FERC's regulations specifically addrees the rates to be paid
by utilities to QFs for energy generated by the QF. A QF is
entitled to the full amount of the utility’s so-called avoided
cost calculated at the time the QF's contractual obligation is
incurred, even if the rates are based on estimated future avoided
costs and ultimately differ from avoided costs at the time of
delivery. 18 C.F.R. §§ 292.304(b)(5), 292.304(d). See also
American P jc P Serv.
Corp., 461 U.S. 402, 413-18 (1983) (rates set at full avoided
costs are fair and reasonable to the electric utility’s
ratepayers). "The import of this section is to ensure that a

. » [QF] which has obtained the certainty of an arrangement is
not deprived of the benefits of its commitment as a result of
changed circumstances.” $Se¢ Small Power Productjop and
Cogeneration Facilitjes: Regulations Implementing Section 210 of

the Public Utility Regulatory Policjes Act of 1978, 45 Fed. Reg.
12214, 12224 (Feb. 25, 1960) (the “FERC Guidelines”).

The need to afford long-term certainty to QFs is quite

powerful. FERC has decreed that a QF's contract must be honored
even "if the avoided cost of energy at the time it is delivered
[by the QF] is less than the price provided in the contract,”
thus requiring a utility "to pay a rate for purchases that would
subsidize the QF at the expense of the utility’'s other
ratepayers.” See New York State Electric & Gas Corp., 71 FERC
g 61,027, at 61,116 (1995); FERC Guidelines, 45 Fed. Reg. at

12224 (PURPA was intended to provide for certainty with respect
to a QF's return on its investment and not *"minute-by-minute

9




ovaluation|s] of coste which would be checked against rates
established” in long term QF contracts). And, FERC has refused
to permit the reconsideration of QF contracts even where the
utility or state commission submits that a mistake was made in
the initial pricing of the QF's energy. See, e.qg., Jersey
Central Power & Light Company, 73 FERC q 61,092 (Oct. 17, 1995).°
These rules and policies have precise application to the
matter at hand. The Commission approved this Contract in July
1991. 1In its approval order, the Commission properly found that
the Contract formula for setting the rates payable by FPC
thereunder was well within the avoided cost parameters of PURPA.

See In Re: Petjitjon for Approval of Contracts, 91 FPSC 7:67-70.

Indeed, as support for ite approval of the Contract, the

Commission adopted FPC’s evidentiary proffer that the projected
stream of estimated contract costs would result in payments below
FPC's projection of applicable avoided costs. See id. Thus,
this Commission ultimately concluded that the Contract and its
pricing terms met "all the requirements and rules governing

gualifying facilities.” See jid. at 91 FPSC 7:70.

“ It is noteworthy that the Commission has raised the cost
recovery guestion in the context of the parties’ attempt to
obtain approval of a consensual resolution of contract pricing
issues through a partial buy-down of the Contract. FERC has
actively and publicly encouraged such settlements. See, e.g.,
West Penn Power Co., 71 FERC q 61,153, at 61,497 (rather than
engaging in futile attempts to invalidate QF contracte, utilities
and state commiesions should pursue consensual buy-outs or buy-
downs of these contracts). Indeed, FERC hae determined that, in
the exercise of its jurisdiction over wholesale rates, it "will
permit the recovery . . . of a pro rata share of [such) buy-out
or buy-down costs.* See id. Accordingly, Lake Cogen submits
that the Commission’s denial of the pass through of the
Contract’s coste or its rejection of the proffered settlement
would clearly be contrary to FERC’e directives in this additional
respect.

10



Once the Commission approved the Contract on these grounds,
PURPA, along with FERC's regulations, precludes any effort to
revisit the rates or FPC’s cost recovery of payments made under
the Contract. For example, in Freehold, the prices payable by a
utility, Jersey Central Power & Light Company ("JCP&L") to a QF,
Freehold Cogeneration Associates (“"Freehold"), were dramatically
and demonstrably in excess of the utility’s avoided cost, in part
because the state regulatory authority, the New Jersey Board of
Requlatory Commissioners ("BRC"), had mistakenly approved rates
above avoided cost and in part due to changed circumstances. The
New Jersey BRC thus initiated hearinge to consider whether to
modify its prior approval of the relevant cogeneration contract
or to reduce JCP&L‘s abjility to recover the cosets incurred under
that contract from ites ratepayers. The utility supported the
BRC’s action, asserting, in part, that a “regulatory out” clause
in the contract would permit it to reduce payments to the QF to
the extent that the BRC reduced the utility’s recovery from its
ratepayers.

The Third Circuit held that, despite the fact that .contract
payments turned out to be greater than JCP&L's avoided costs, and
despite the fact that the New Jersey BRC apparently approved
Freehold’'s contract on the basis of avoided cost projections that
were already outdated and too high, as of the date the Freehold-
JCP&L contract was approved, PURPA preempted the BRC from taking
either of the actions it was considering. Having approved the
contract as being consistent with PURPA, the BRC could not take
any action to reconsider its approval of the contract or to deny
the collection of the utility’s costs thereunder from its

11




customers. Specifically, the Court held, in no uncertain terms,
that "once the BRC approved the power purchase agreement between
Freehold and JCP & L on the ground that the rates were consistent
with avoided cost, just, reasonably, and prudentially incurred,
any action or order by the BRC to reconsider its approval or to
deny the passage of those rates to JCP & L’'s consumers under
purported state authority was preempted by federal law."
Freehold, 44 F.3d at 1194.3

Other courts have concurred with the Freehold analysis. In
West Pe owe . V. i . Util. Comm‘n., 659 A.2d
1055 (Commw. Ct. 1995), the Court followed Freeholid in
determining whether the Pennsylvania state commission had any
authority to review prior orders approving PURPA contracts. 659
A.2d 1055. The Court concluded: "Unless or until PURPA is
amended or repealed, reestablishing [state] regulatory power over
the area, it appears that the [state commission] cannot reexamine
contracts for PURPA power." West Penn, 659 A.2d at 1066-67;
accord Smith Cogeneratjon Management v. Corporation Comm'n & Pub.
Serv. Co., 863 P.2d 1227, 1240-41 (Okla. 1993)
(“[r]econsideration of long-term contracts with established
estimated avoided costs" is preempted by PURPA); Independent
Ener Producers ! i ub. jls. Comm’'n, 36 F.3d
848, 858-59 (9th Cir. 1994).

Applicable federal law requires the same result here. In

5 The Freehold Court further held that the "regulatory out”
clause did not confer on the BRC any jurisdiction it would not
otherwise have and did not deprive the QF of any of its
protections under PURPA. 44 F.3d at 1194.
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this case, the Florida PSC approved the Lake Cogen-FPC Contract
on the grounds that the Contract was cost-effective and "meet[s|
all the requirements and rules governing qualifying facilities.
See 91 FPSC 7:69-70. Having thus approved the Contract, the
Commission is “preempted by federal law* from taking "any action
. « . to reconsider its approval or to deny the passage of"
payments pursuant to the Contract to FPC’s ratepayers. Moreover,
for the Commission to declare, as a generic matter, that it may
reconsider and potentially deny cost recovery under previously
approved utility-QF contracts, would be very similar to the
Oklahoma Corporation Commission rule declarea invalid by the
Oklahoma Supreme Court in Smith Cogeneration. In that case, the
Oklahoma Supreme Court held that an Oklahoma Corporation
Commission rule, purporting to require utilities and QFs to
include in contracts a provision giving that commission the
authority to review and modify the terms of utility-QF contracts
throughout the life of such contracts, was preempted by PURPA.

In short, preemption here is mandated for two basic reasons.
First, by denying rate recovery, this Commission would, in
effect, be engaging in post-approval regulatory review of the
reasonableness of the merits or the pricing, or both, of the
Contract. PURPA expresesly prohibite a state commission from
engaging in such regulation of QFs. See 16 U.S.C. § B24a-3(e);
H.R. Conf. Rep. 95-1250, U.S. Code & Admin. News 1978, pp. 7831-
32 (1978). Any other result would deprive QFs of "certainty with
regard to [the] return on (their] investment[s).” See New York
State Electric & Gas Corp., 71 FERC ¥ 61,027, at 61,116 (quoting
FERC Guidelines, 45 Fed. Reg. at 12,224); pee algo Freehold, 44

13



F.3d at 1190-94; Independent Epergy Producers, 36 F.3d at 858-59;
smith Cogeneration, 863 P.2d at 1239-41.

Second, the so-called flled-rate doctrine forecloses any
Commission attempt to impair FPPC's right to cost recovery. Unde:
PURPA, the wholesale rates charged by QFs are determined
exclusively under federal law, including FERC's regulations. See
Connecticut Light and Power Co., 70 FERC ¢ 61,012, at 61,027
(1995) ("For QFs, jurisdiction over rates for sales at wholesale
is vested in" FERC). Numerous Supreme Court cases hold that "a
state utility commission setting retail prices must allow, as
reasonable operating expenses, costs incurred [by a utility] as a

result of paying a FERC-determined wholesale price.” See

Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 965
(1986); poe also Mieseissippi Power & Light Co. v. Mississippi,

487 U.s. 354, 371-72 (1988) ("States may not bar regulated

utilities from passing through to retail consumers FERC-mandated

wholesale rates*); Narragangett Elec, Co. v, Burke, 119 R.1. 559,
381 A.2d 1358 (1977), cert., denjed, 435 U.S. 972 (1978)
(federally approved rates must be honored by state regulatory
agencies in setting the purchasing utility’s retail rate).
Several PURPA cases confirm that the Commission may not use its
typical regqulatory powers with respect to the pases-through of
federally determined -- and protected -- pricing under
previously-approved PURPA contracts. $See Freehojd, 44 F.3d at
1190-94; West Penn, 659 A.2d at 1065-67.

Finally, it would be particularly troublesome for the
Commission to effectively attempt to “overrule“ or supplant the
determination by a State court as to the rates payable by FPL

14



under the Contract. It is State law that determines the
“specific parameters of individual QF power purchase agreemnconts.*®
See Wegt Penp, 71 FERC 4 61,153, at 61,495. Applying FERC's
avoided cost rule and basic contract law, State courts often are
the ultimate arbiters of the proper contract rate, including the
appropriate avoided cost standard, under PURPA contracts. See,
e.g., Armco Adv i an vania Pub. Util,
Comm'n., 664 A.2d 630 (Pa. Commw. Ct. 1995). Even if the
Commission disagrees with a ruling by a Florida court as to the
Contract, the Commission is bound by any such interpretation of
the pricing formula, and it must allow full recovery of the
contract costs incurred by FPC under that formula. See Freehold,
44 F.3d at 1190-94; pee algo Wright v. Florida Unemployment
Appeals Comm'n, 512 So. 2d 333, 335 (Fla. 3rd DCA 1987,
concurring opinion of Judge D.S. Pearson) (relevant court
decisions are binding and controlling on administrative
agencies}).

B. gistahg_zg Not Sufficient Grounds to Overcome Federal

Preemptiop.

Neither “changed circumstances” nor a purported "mistake” in
connection with a state commission’s calculation of avoided costs
can change the applicability of federal preemption in these
circumstances, See, o.g,, West Penn, 659 A.2d at 1065
(allegations of serious mistake did not justify state
commission’s reconsideration of approval of power purchase
agreement). This is a vital point in light of the fact that the
Commission now is viewing analyses of Lake Cogen’'s prices that
rely upon circumstances that differ from those upon which the

15




initial avoided cost projections were based — i.e., FPC's new

avoided cost model takes into account post-approval declines in
energy prices, improved nuclear plant performance, etc. Under
federal law, such matters simply cannot be considered by the

Commission at this time. See, e.g., Freehold, 44 F.3d at 1190-
; Smith Cogeneratiopn, 863 P.2d at 1239-41.

Mistake is not sufficient grounds to overcome the federal
preemption of state utility commiseions’ authority with respect
to payments made under previously approved utility-QF contracts.
In Freehold, the New Jersey BRC effectively suggested that it had
made a mistake in approving the Freehold-JCP&L contract based on
incorrect avoided cost assumptions, i.e., avoided cost values
that, due to a grandfathering process, were outdated and too high
at the time the contract was approved. In its Petition for
Rehearing to the Third Circuit, the BRC argqued as follows:

Having approved a PPA {Power Purchase
Agreement] rate in excees of avoided cosat,
either g9 g result of srror or based on what
it then-believed was purported state
authority, which it is now clear it does not
have, the Board is not preempted by anything
in PURPA from reconsidering its 1992 decision
in accordance with ite authority under [New
Jersey statutes] to at any time order a
rehearing and extend, revoke and modify an
order made by it.

Petition of Defendant-Appellee Board of Regulatory Commissionerc
of the State of New Jersey for Rehearing with Suggestion for

Rehearing In Banc, filed in zmhm_c_gqgn_emuwgs&

Board o e & Lij ht Co.
(January 23, 1995) (emphaais supplied). (A copy of the relevant
portion of this Petition is attached hereto as Appendix A.)

The U.S. Third Circuit Court of Appeals rejected this
argument and held that "once the BRC approved the power purchase

agreement between Freehold and JCP & L on the ground that the
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rates were consistent with avoided cost, just, reasonably, and
prudentially incurred, any action or order by the BRC to
reconsider its approval or to deny the passage of those rates to
JCP & L'se consumers under purported state authority was preempted
by federal law.” Freehold, 44 F.3d 1194,
On a related note, as a matter of state law, the
Pennsylvania Commonwealth Court held that the Pennsylvania Public
Utilities Commission could not be found to have abused its
discretion, where it refused to grant reconsideration of its
order approving a cogeneration contract, even though the utility
alleged that a mistake, even one that would result in serious
adverse consequences to the utility’s ratepayers, had occurred in
the PUC’s approval of the cogeneration contracts. West Penn, 659
A.2d at 1065. Relating the alleged abuse of discretion to
federal preemption pursuant to PURPA, the Pennsylvania Court went
on to hold as follows:
{W]e concur that Section 210 of PURPA
preempts the PUC from reconsidering its prior
approval of the EEPAs [electric energy
purchase agreements] between West Penn and
the QFs or to change the rates established
for the avoided costs at the time of the
agreements. Unless or until PURPA is amended
or repealed, reestablishing regulatory power
over the area, it appears that the PUC cannot
reexamine contracts for PURPA power. Because
such an order would be preempted by federal
law, the PUC did not abuse its discretion in
refusing to rescind its prior orders as
requested in West Penn'’s complaint.

Id. at 1066.

Thus, "mistake" does not establish sufficient grounds to
. overcome the federal preemption of state utility commissions’

actions directed either at revisiting approval of contracts
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between utilities and QFs or at denying cost recovery by the

utilities of payments made pursuant to such contracts.

C., Eve Mi ici a Grounds To
Revigijit Co jgtake In This
Case.

As Lake Cogen pointed out in its brief in FPSC Docket No.
940771-EQ, even under what FPC, and apparently, some members of
the Commission Staff, envision as the worst possible outcome of
the lawsuit -- i.e., the case in which Lake Cogen would prevail
in the lawsuit and FPC would be ordered to pay Lake Cogen the
Firm Energy Price for all energy delivered to FPC -- there are no
grounds to assert that a mistake has occurred. In that event,
all that would have happened is that the Circuit Court would have
held that FPC must make payments to Lake Cogen in exactly the
manner that FPC projected to the Commission such payments would
be made, i.e., “the firm energy price all the time." In that
case, the Court-ordered energy payments would exactly track the
projected payments contemplated by the Commission’s Order No.
24734 approving the Lake Cogen-FPC Contract (and the other
Negotiated Contracts), and in fact included as part of that
Order, with the only differences being for market fluctuations in
the price of coal and for the Performance Adjustment Factor
specified within the Contract, to the extent applicable.

II. THE COMMISSION IS PRECLUDED BY THE
DOCTRINE OF ADMINISTRATIVE FINALITY FROM
REVISITING ITS PRIOR APPROVAL, FOR COBT
RECOVERY PURPOSES, OF THE LAKE COGEN-FPC
CONTRACT.

In its Order No. 25668, explicating the meaning and workings
of its rules governing the relaticnships between QFs and
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utilities under negotiated power sales contracts, the Commission
wrote the following:

The doctrine of administrative finality
is one of fairness. It is based on the
premise that the parties, as well as the
public, may rely on Commiesion decisions.

We, therefore, find that a utility and a QF
should be able to rely on the finality of a
Commission ruling approving cost recovery
under a negotiated contract. Once an order
approving a negotiated contract becomes final
by operation of law, we may not at a later
date deny cost recovery to the utility,
absent a showing that our approval was
induced through perjury, fraud, collusion,
deceit, mistake, inadvertence, or the
intentional withholding of key information.

In Re: Im n -17. 5-17.091
F.A.C., Re in uction, 92
FPSC 2:24, 38.

In the same Order, the Commiseion also wrote that
"negotiated contracts should be treated in the same manner as
standard offer contracts for cost recovery purposes.” Id., 92
FPSC 2:36. In Florida Power § Light Co. v. Beard, 626 So. 2d 660
(Fla. 1993), the Court upheld the Commission’s prohibition, by
rule, of “regulatory out® clauses from standard offer contracts
on the grounds that such clauses “create a mistaken perception
that revenues under a standard offer are not reliable," id. at
662 (quoting from FPSC Order No. 24989 at 70-71), and that
"utilities and QFs should be able to rely on the finality of the
approval of cost recovery under standard offer contracts without
fear of modification." ]d.

If the Commission were to declare, in this case, that it may
undertake a proceeding to revisit its approval of the Lake Cogen-
FPC Contract, with one possible outcome being the denial of cost
recovery to FPC of amounts paid under the Contract, it would have
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effectively abrogated and negated its prior pronouncements as to
utilities’ and QFs’ ability to rely on the Commission’s orders
approving contracte between them. The Commission would also have
acted contrary to the Supreme Court’s holding in Beard.

III. THE COMMISSION’'S DENIAL OF TEE LAKE

COGEN-FPC SETTLEMENT AGREEMENT, WHERE THEE

COMMISSION NAS ALREADY APPROVED A
SUBSTANTIALLY IDENTICAL SETTLEMENT AGREEMENT

BETWEEN PASCO COGEN AND FPC, WOULD VIOLATE
THE FLORIDA ADMINISTRATIVE PROCEDURE ACT AND
THE EQUAL PROTECTION GUARANTEES OF TEE
FLORIDA AND UNITED STATES CONSTITUTIONS.

Under Florida administrative law, "persons have the right to
locate precedent and have it apply, and the right to know the
factual basis and policy reasons for agency action."” Amos v.
Dep’t of Health & Rehab. Services, 444 So. 2d 43, 47 (Fla. 1st
DCA 1983) (agency action denying AFDC benefits to an applicant
reversed where, five months earlier, the agency had granted such
benefits to an applicant under similar circumstances); see also
State ex rel. v v. Willis, 344 So.
2d 580 (Fla, let DCA 1977). “Inconsistent results based upon
similar facte, without a reasonable explanation, violate Section
120.68(12)(b), Florida Statutes, as well as the equal protection
guarantees of both the Florida and United States Constitutions.”

Amos, 444 So. 2d at 47, citing North Miami General Hospital, Inc.
v. Office of Community Medical Facilijties, 355 So. 2d 1272, 1278

(Fla. 1st DCA 1978) (agency’s denial of approval, for cost

reimbursement purposes pursuant to Social Security Act, of
medical equipment purchase by hospital was reversed where, inter
@lia, while North Miami General’s application was pending, agency
had granted approval to another applicant under similar
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circumstancee); see aleo St. Johne North Utility Corp. v. Florida
Public Service Comm’n, 549 So. 2d 1066, 1069 (Fla. 1st DCA 1989)
(dicta recognizing the general principle that “the agency bears
the burden of providing a reasonable explanation for inconsistent
results based upon similar facts. Failure to do so violates
section 120.68(12)(b) and the equal protection guarantees of the
Florida and federal constitutions.”)

This standard, that agency action muet generally produce
consistent results based on similar facts, is similar to the

"arbitrary and capricious” standard of review that is also

applied to agency action. See Upiversity Community Hosp. v.
Dep't, of Health & Rehab. Services, 472 So. 2¢ 756, 757-58 (Fla.

2nd DCA 1985) (The appellate court is "tec affirm final agency
action ‘unless that decision is found to be arbitrary,
capricious, or not in compliance with’ [the Administrative
Procedure Act]."” (citatione omitted) "Persons and entities
affected by administrative proceedings must be able to rely on
precedents born of consistent application of policy to facts.")®;
see also c . V. o vironmental
Regulation, 365 So. 2d 759, 763 (Fla. let DCA 1979) (arbitrary
and capricious standard applied in appeal of agency rule).

This standard is also similar to the principle of

"administrative stare decisis” enunciated by the Fourth District

® In fact, HRS's arbitrary and capricious action in
University Community Hospjital was found to constitute a gross
abuse of agency discretion giving rise to an award of attorneys’
fees and coste to the aggrieved hospital pursuant to Section
120.57(1)(b)10, Florida Statutes (1995). Unjversjty Community
Hospjital v ’ , #92 So.2d 1339
(Fla. 2nd DCA 1985); University Community Hospital v. Dep’'t of

Health & Rehab. Services, 493 So.2d 2 (Fla. 2nd DCA 1986).
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Court of Appeal in Geseler v. Dep't of Busjness & Professional
Regulatjion, 627 So. 2d 501, 503-504 (Fla. 4th DCA 1993). Gessler
involved the agency’s ongoing failure to index its orders so that
substantially affected persons would have the opportunity to
"examine agency precedent and . . . to know the factual basis and
policy reasons for agency action." Gegsler, 627 So. 2d 503. The
Fourth DCA went on to state the following:
The concept of stare decisis, by

treating like cases alike and following

decisions rendered previously involving

similar circumstances, is a core principle of

our system of justice. . . . While it is

apparent that A?OHCIGI, with their

significant policy-making roles, may not be

bound to follow prior decisions to the extent

that the courts are bound by precedent, it is

nevertheless apparent the legislature intends

there be a principle of administrative stare

decisies in Florida.
Gessler, 627 So. 2d 504.

Here, Lake Cogen and FPC have come before the Commission
seeking approval of a settlement agreement that is substantially
identical to the one between Pasco Cogen, Ltd. and FPC that the
Commission previously approved in Docket No. 961407-EQ. Here,
Lake Cogen and FPC are entitled to have the same analysis applied
to their settlement and the same result as that reached by the
Commisesion in Docket No. 961407-EQ, based on the near-total
identity of the facts adduced in these two cuupai.olL dockets.

Section 120.68(12)(b), Florida Statutes, provides for remand
where agency action is "inconsistent with . . . prior agency
practice, if deviation therefrom is not explained by the agency.”

Lake Cogen submits that the Commission’s denial of the same

treatment as that afforded the Pasco Cogen-FPC settlement would
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be plainly inconsistent with the Commission’s prior practice, and
Lake Cogen further submits that no reasonable explanation for a
deviation from the Commission’s decision on the Pasco Cogen-FPC
settlement is possible. As noted above, the energy pricing terms
of both settlement agreements are identical, the modified
capacity payments are identical for the years 1996 through 2008
(the termination year of the amended Pasco Cogen-FPC Contract),
and the initial settlement payments are ldentical ($5.5 million
to Lake Cogen and $5.5 million to Pasco Cogen). The only
noticeable differences are (1) a one-year difference in the
buyout period; (2) the buyout payments are different,
corresponding to the different buyout periods; and (3) greater
curtailment benefits provided to FPC and its ratepayers by the
Lake-FPC Settlement Agreement than by the Pasco-FPC Settlement.
See FPC’s Petition and attachments, FPSC Document No. 12578,
filed in FPSC Docket No. 961407-EQ, November 25, 1996; FPC's
Petition and attachments, FPSC Document No. 13260, filed in FPSC
Docket No, 961477-EQ, December 12, 1996; and FPSC Order No. 97-
0523-FOF-EQ.

The difference in the estimated net present value of savings
to FPC and its ratepayers between the two settlements is minimal,
$27.5 million under the Pasco Cogen settlement and $26.7 million
under the Lake Cogen-FPC settlement. In fact, given that the
Lake Cogen-FPC Settlement provides significantly greater
curtailment benefits (specifically, 28.5 percent more curtailment
benefite, 18 MW under the Lake Cogen-FPC Settlement vs. 14 MW
under the Pasco Cogen-FPC Settlement), and given that the shorter
buyout period under the Lake Cogen-FPC settlement reduces the
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concerns regarding assertedly speculative benefits of the buyout
raised by the Commiseion Staff, Lake Cogen submits that, if
anything, the Lake Cogen-FPC Settlement Agreement is even more
favorable to FPC and its ratepayers than the Pasco-FPC
settlement.

As the courts in Amog and North Miami General stated,
"inconsistent results based upon similar facts, without a
reasonable explanation, violate Section 120.68(12)(b), Florida
Statutes, as well as the equal protection guarantees of both the
Florida and United States Constitutions."” Lake Cogen and FPC are
entitled to the same result reached in the Pasco-FPC settlement
docket, both under Florida’s Administrative Procedure Act and

under the Florida and U.S. Constitutions.

CORCLUSION
WHEREFORE, based on the foregoing, the Commission should

recognize that it is preempted by federal law from revisiting
cost recovery under the already-approved Contract between Lake
Cogen and FPC, regardless of the interpretation of that Contract
that may be applied by the Lake County Circuit Court. Commission
action attempting to interpret the Lake Cogen-FPC Contract would
be inconsistent with the doctrine of administrative finality, as
well as inconsistent with the Commission’s own prior
pronouncements regarding its role with respect to approved
contracts between QFs and utilities. Finally, for the Commission
to refuse to approve the Lake Cogen-FPC Settlement, where it
recently approved the nearly identical settlement between Pasco

Cogen and FPC, would violate the Florida Administrative Procedure

24



Act and the equal protection guarantees of both the Florida and
United States Constitutions. Accordingly, the Commission should
not disturb its prior approval of the Settlement Agreement

between Lake Cogen and Florida Power Corporation.

Respectfully submitted this 29th day of July, 1997,

LAKE COGEN, LTD.,
a Florida Limited Partnership

By: Robert Scheffel Wright, Esquire
Its Attorney

W

{ZIP 32301)

FPlorida Bar No. 9667
LANDERS & PARSONS, P
310 West Collegs Ave
Post Office Box 271
Tallahassee, Florida 32302
Telephone (904) 681-0311
Telecopier (904) 224-5595
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EXCERPT FROM
PETITION AND APPENDIX OF DEFENDANT-APPELLEE

BOARD OF REGULATORY COMMISSIONERS OF THE STATE OF NEW JERSEY
FOR REEEARING, WITH SUGOGESTION FOR RENEARING IN BANC

FILED IN

IN THE UNITED STATES COURT OF APPEALS FOR THE
TRIRD CIRCUIT, DOCKET NO. 94-5168






PETITION FOR REHEARING WITH
SUGGESTION FOR REHEARING IN BANC

Pursuant to Fed, R. App, P, 40, the Defendant -Appeiirs, low

Jersey Board of Public Utilities’ ("Board"”), hereby petit:i:ons ¢-r a
rehearing of this appeal and respectfully suggests that such hear::
should be in banc. Fed. R, App. P, 135. Specifically, the Board
respectfully seeks reconsideration of a decision (attached here-:
filed January 9, 1995 (the Honorable Max Rosenn, Senior Circuit Judge,
the Honorable Walter K. Stapleton and the Honorable Wiil:iam
Hutchinson, Circuit Judges). The Circuit Court’'s decision reverses the
Memorandum and Order of District Judge Mary Little Parell deny:ing tihe
summary judgment motion of Plaintiff-Appellant, Freehold Cogernerat:.on
Associates, L.P. ("Freehold”), and granting the Defendants’ -Appellees’
motions te dismiss.

As counsel of record for the Defendant-Appellee, the New
Jersey Board of Public Utilities, I express a belief, based upcn a
reasoned and studied professional judgment, that this case invclves a
question of exceptional importance, to wit, tha Circuit Court's
decision that the Board is preempted under Section 210(e) of the Public
Utilities Regulatory Policies Act (PURPA), 16 U . §.C. §796 and §B24a-
1 et geg.’. from initiating a proceeding to consider whether it cculd
and should reconsider a prior Order approving a power purchase
agreement (PPA) and allowing the pass-through of those costs to

customers, notwithstanding the fact that the Board-approved rate

! By Reorganization Plan No. 001-19%4, the New Jersey Board
of Regulatory Commissiocners was redesignated the Naw Jersey Board of
Public Utilities, effective July 4, 1994. 26 N.J.R. 2171 (June 6,
1994) .

) 16 U, S.C. $824a-3 gt gag. is commonly referred to as Section
210 of PURPA.



exceeds the maximum rate authorized by Section 210 (b) of PURPA and thacs
there may have been negotiated provisions in the PPA beyond the
requirements of PURPA, is incorrect and in conflict with <the
Congressional mandate under PURPA that rates for the purchase cf pcwer
by an electric utility from a qualifying facility (QF) be "just and
reagonable to the consumers of the slectric utility” and sha.l not
exceed the avoided cost, i.g., the incremental cost to the electr:c

utility of alternative energy. 16 U .8.C. §824a-3(b), 18 C F.R.

§§292.303 and 292.304. M&([ Jwaa‘,é“

- off el v oW =W - o i - - -

Helene S. Wallenstein
Deputy Attorney General
Counsel of Record

ERELIMINARX STATEMENT

Defendant-Appellee, New Jersey Board of Public Utilities 1s
taking the sxtraordinary step of seeking reconsiderationipn panc of the
Circuit Court's decision because of the significanceof this issue both
as a matter of law and as a matter of practical effect on the State
of New Jersey, its electric utilities and its ratepayers. As will be
argued herein, the Circuit Court’s conclusory finding that the Board
is preempted under Section 210(e) of PURPA from conducting a fact
finding proceeding to consider whethar it can and should reconsider 1ts
prior Order approving and allowing rate recovery for a PPA where the
Board-approved rate exceeds the maximum PURPA rate, constitutes an
inceorrect reading of PURPA, affording undue protection to QFs contrary
tc the express requirsments of Section 210(b) of PURPA and to the
detriment of consumers. The Circuit Court’'s decision seriously impa:irs
the ability of state regulatory commissions to discharge the:r

regulatory duty to ensure that utilities provide electric service



THE BOARD IS NOT PREEMPTED BY PURPA FROM HOLDING A
PROCEEDING TO CONSIDER THE QUESTION CF WHETHER IT

CAN AND SHOULD MODIFY A PRIOR ORDER APPROVING A PPA

TO THE EXTENT THE APPROVED RATE EXCEEDS THE MAXIMUM
PURPA RATE OR TO THE EXTENT THE PARTIES MAY HAVE AGREED

IO TERMS AND CONDITIONS BEYOND THOSE PROTECTED BY PUFPA

The Circuit Court concluded in this case that once the Board
had approved the instant PPA between Freehold and JCP&L, "any act:icn
or order by the {Board] to reconsider its approval or deny the passage
of those rates to JCP&L’'s consumers under purported state authority was
preempted under fedaral law." (Opinion, ¢14). In reaching this
sweeping conclusion, the Court ignored the critical fact that the PPA
entered into and approved by the Board in 1992 provided for a rate
which was in excess of the maximum rate authorized by PURPA. Section
210{b) of PURPA sets full avoided cost as the maximum rate that FERC
may prescribe. American Papexr Inst, v, American Electric Power Sexvice
Corp.. 461 Y. S, 402, 413 {(1983). The FERC rules provide that if a QF
sells electric powar pursuant to a legally enforceable obligation over
a gspecified term, the rates for such purchases shall, at the option of
the QF, be based on the avoided costs either at the time of delivery,
or calculated *at the time the obligation is incurred.” 1@ C.F.R.
§292.304(d). It has been held that where, as in this case, a PPA
provides that it will not become effective until approved by the state
regulatory commission, the legally enforceable obligation is deemed to
have been incurred at the time state regulatory approval is obtained.
in re Vicop Recovery Systems. Inc.. 572 A, 2d 1344, 1360 (Vt. 19590).

The Board argued to the Circuit Court that, while it was in

the process of affording the parties an opportunity to be fully heard



and therefore had not yet ruled on the issue of whether it was
preempted under PURPA from modifying its 1992 Order, given the
particular facts of this PPA, there were unresolved issues of fac: and
law as to whether the Board was preempted from reconsidering its 1932
Order. The Board respectfully contends that having in 1992 approved
a PPA, with a rate in excess of the Section 210(b) PURPA maximum rate,
either as a result of error or based upon what was then believed tc k-
purported state authority®, the Board is not preempted by Section
210(e) of PURPA from reconsidering its approval to the extent the
approved rate exceeds the maximum PURPA rate.” To the contrary, a
recent decision by FERC, issued only two days after the decision of the
Circuit Court, In rxe Copnscticut Light and Power COmpany. suRia.
concludes that state commissions have no authority under federal law
to prescribe rates for sales by QFs to electric utilities at rates that
exceed the avoided cost cap in PURPA. {(ld, at 15). FERC notes in 1its

opinion that for states to mandate rates above avoided costs runs

¢ In its 1980 preamble tc the FERC rules, FERC appears to have
suggested chat states could exercise state authority independent of
PURPA to impose a rate excesding avoided cost. FERC Stats. & Regqgg,
Regulations Preambles 1977-1981 at 30,87S. However, in a recent
decision, FERC specifically disavows this view and concludes that
states have no authority to impose a rate excesding avoided cost. I

-+ BNRIA.

! The Division of the Ratepayer Advocate argued to this Court
that the Board’s approval of the 1989 rate in 1992 was uUlLra vires. but
the Court refused toc entertain this argument, on the grounds that it
had not raised this issue tc the District Court, citing Patterson v.
Cuyler., 729 F.2d 925 (3rd Cir. 1984). (Opinion *S, n.3). This was an
issue that the Ratepayer Advocate was pursuing in the state proceeding
before the Board. The Board further notes that although the issue of
whether the Board’'s approval was ultra yiras may not have been
presented to the District Court as such, the issue that the approved
rate exceeded the PURPA maximum rate was indeed raised by the
Defendants-Appellees. In any event, the District Court never reached
the merits of the case, dismissing Freehold’'s complaint on
jurisdictional grounds.



counter to Saction 210(b) of PURPA as well as Congress’' and FERT's
current policies "which strongly favor competition among all bulk power
suppliers." (Id. at 15-16). While FERC indicates that it will app.y :ts
decision prospectively (Id, at 17}, nothing in the decisiorn sugges:ts
that under federal law, a state, on its own motion, cannot recoans:ider
a prior decision approving a PPA rate and rate passthrough i1n excess
cf the PURPA maximum.

The Circuit Court concluded that PURPA bars reconsiderat:cr
of the approval of the PPA "absent some basis in the law of contrac:s
for setting aside the PPA." (Opinion, *12). The Circuit Court alsc
stated that no claim of fraud or mutual mistake of fact is alleged :n
the negotiation and execution of tha PPA. (Opinion, *10). However,
in seemingly limiting reconsideration to issues of contract law as it
pertains to the contracting parties themselves, the Court coverlocks
the Board’s regulatory role. The PPA at iseues is not simply a privace
cohtract between two parties, one of whom now wishes to be relieved of
its obligations. This i® a contract with a public utility whose rates
are regulated in the public interest and whose rates are required by
law to be just and reasonable. PURPA itself makes it abundantly clear
that rates for the purchase of power by an electric utility from a OF
must be "just and reasonable to the consumers of the electric utility"”
and may not exceed the incremental cost to the electric utility of
alrernative energy. 16 U.S.C. §824a-2(b). Congress has further stated
that the provisions of PURPA were "not intended tc require the
ratepayers of a utility to subsidize cogenerators."H.R. Conf. Rep. No.
95-1570 p.98 (1978), reprinted in 1578 U.S.C.C. AN, 7659, 7832,

Although Freehold would clearly want it otherwise, the fact remains
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that it was never the express intent of Congress or FERC that a
utility’'s ratepayers would be compelled to pay rates for pcwer
purchases from a QF in excess of the utility’'s avoided costs. Clear.y.
the FERC rules place implementationof its avoided cost scheme in the
hands of the state regulatory authority. 18 C. F. R, §292.401. Pursuan®
to that authority, the Board has required that all PPAs between (QFs and
New Jersey electric utilities must be approved by the Board to assure
that the rates in such agreements are just and reasonable to the
utility and its customers. Having approved a PPA rate in excess cf
avoided cost, either as a result of error or based on what it then-
believed was purported state authority, which it is now clear it does
not have, the Board i{s not preempted by anything imn PURPA from
reconsidering its 1992 decision in accordance with ite authority under
N.J.S.A, 48:2-40 to "at any time order a rehearing and extend. revoke
and modify an order made by it." Indeed, while the basic premise of
preemption is to render unenforceable state laws which are inconsistent
with federal law (Opinion, *10), considerationby the Board of whether
in 1992 it had approved rates in excess of the utility’'s avoided costs
is fully consistent, and not inconsistent, with Section 210(b) of
PURPA.

Such reconsideration by the Board was not intended to be,
nor does it constitute, impermissible "utility-type” regulation under
Section 210(e) of PURPA. PURPA and the FERC regulations provide that
QFs are exempt from state laws regulating electric utility rates and
financial organization. 18 C . F.R, $292.602(c). Legislative history
shows that Congress wvanted to ensure that the rates for cogeneration

would not be subject to the same type of scrutiny as are typical state
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DOCKET NO, 961477-EQ
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29th day of July, 1997:

Robert V. Elias, Esquiret
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