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BELLSOUTH TELECOMMUNICATIONS, INC. 

REBUTTAL TESTIMONY OF ALPHONSO J. VARNER 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

DOCKET NO. 960786-TL 

JULY 31, 1997 

4 

5 

6 

7 Q. PLEASE STATE YOUR NAME, ADDRESS AND POSITION WITH 

a BELLSOUTH TELECOMMUNICATIONS, INC. (HEREINAFTER 

9 REFERRED TO AS "BELLSOUTH".) 

10 

I I A. My name is Alphonso J. Varner. I am employed by BellSouth as Senior 

12 

13 

Director for Regulatory for the nine state BellSouth region. My business 

address is 675 West Peachtree Street, Atlanta, Georgia, 30375. 

14 

15 Q. 

16 TESTIMONY IN THIS PROCEEDING? 

17 

ARE YOU THE SAME ALPHONSO J. VARNER THAT FILED DIRECT 

18 A. 

19 

20 

21 Q. 
22 FILING TODAY? 

23 

24 A. 

25 

Yes. I filed direct testimony with the Florida Public Service Commission 

(the "Commission" or the "FPSC") on July 7, 1997. 

WHAT IS THE PURPOSE OF THE TESTIMONY THAT YOU ARE 

My rebuttal testimony addresses the direct testimony filed by most of the 

other parties' witnesses on July 18, 1997. Specifically, my testimony 
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10 

11 
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13 

14 

15 

16 Q. 

17 

18 

19 

20 A. 

21 

22 

23 

24 

25 

refutes the following erroneous assertions raised in the intervenor's 

testimony: 1) the allegation that BellSouth's entry into the in-region 

interLATA market should be delayed until full local competition has 

developed; 2) the representation that BellSouth does not meet the 

requirements of Section 271 (c)(l)(A) of the Telecommunications Act of 

1996 (the "Act") and that the above section is, therefore, not available to 

BellSouth; 3) attempts by witnesses to expand the Act's 14 point 

checklist; 4) proposals for rearbitration of issues already resolved by this 

Commission; 5) the inappropriateness of interim rates to satisfy the 

requirement of 252(d)(1); 6) BellSouth's draft Statement of Generally 

Available Terms and Conditions (Statement) does not meet the 

requirements of the 14 point checklist; 7) alleged bad acts committed by 

BellSouth; and 8) the inability of BellSouth to provide items on the 

checklist as identified by the various intervenors. 

THE INTERVENORS HAVE SPENT MANY WORDS AND PAGES ON 

THE TRACK A VS. TRACK B ARGUMENT AND THE PERTINENCE OF 

BELLSOUTH'S STATEMENT. PLEASE COMMENT. 

As I stated in my direct testimony, BellSouth meets the requirements of 

Track A with regard to filing for interlATA relief in Florida with the 

Federal Communications Commission ("FCC"). In response to Issue 1 .c. 

of this Commission's Issues List, BellSouth's Statement may or may not 

be necessary to supplement the approved interconnection agreements in 

effect at the time we file with the FCC. 

-2- 
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11 

12 

13 

14 

BellSouth is asking the Commission in this proceeding to do two things: 

1) Approve BellSouth's Statement as being compliant with the 

checklist in Section 271(c)(2)(B) of the Act: and 

2) Accumulate the facts necessary to assess the current 

market conditions existing in Florida and fulfill its consultative 

role for the FCC when BellSouth does file its application for 

interLATA entry. 

When BellSouth Corporation files its for interLATA relief with the FCC, it 

anticipates using a combination of its approved interconnection 

agreements and its approved Statement to fulfill the requirements of the 

14-point checklist and demonstrate that it meets the conditions of Track 

A. 

15 

16 

17 

18 Q. WOULD YOU COMMENT GENERALLY ON THE TESTIMONY FILED 

19 BY THE OTHER PARTIES? 

20 

21 A. Yes. This Commission has received detailed testimony from thirteen (13) 

22 

23 

24 

25 there are serious flaws in these parties' conclusions. However, 

witnesses generally opposing the views of BellSouth. Through my 

testimony, and the testimony our other witnesses, BellSouth responds to 

a substantial portion of the detail in their testimony to demonstrate that 

-3- 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 Q. 

23 

24 

25 

BellSouth does not attempt to respond to every erroneous allegation. 

Given the complexity of these filings, it would become very easy for this 

Commission to become mired in the details. However, it is unnecessary 

and hazardous for this Commission to do so. The policy choices that this 

Commission has to make are very clear and, by keeping them in focus, 

will result in the best decision for Florida consumers. To benefit Florida 

consumers, this Commission will need to do only the two things listed 

above. 

Contrary to Mr. Wood’s erroneous assertion that he is responding to 

“BellSouth’s application to provide in-region interlATA services”, 

BellSouth has not asked this Commission to give it interlATA authority. 

The Commission could not do so even if BellSouth did ask. As 

recognized in the discussion of Item Number 26 during the July 15, 1997 

Agenda Conference, Commissioner Clark @ p.32, Commissioners 

Kiesling and Deason I@ p.33, and Chairman Johnson @ p. 35, the role of 

this Commission with respect to the FCC is “consultative” and “advisory”. 

The authority for granting interlATA relief rests with the FCC. In order to 

satisfy its responsibilities, this Commission must determine whether it is 

appropriate to take the two actions that BellSouth has requested. 

PLEASE COMMENT ON HOW THE STATEMENT AFFECTS THE 

OTHER PARTIES IN THIS PROCEEDING. 

-4- 
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12 

13 

14 

15 

16 

17 

la 
19 Q. 

20 

21 

22 A. 

23 

24 

25 

It is somewhat puzzling that so many parties are critical of the Statement 

The parties who filed testimony in this proceeding have an agreement 

with BellSouth, either through negotiation or through arbitration. 

Although these parties could use the Statement, one would expect that 

their agreements would provide for their needs. 

BellSouth's Statement is designed primarily for those local market 

entrants who do not have an agreement and do not want to go through 

the negotiation process. Criticisms by parties who already have 

agreements are largely attempts to turn the Statement into an improved 

form of their agreement or delay interlATA entry by BellSouth. They 

would have this Commission arbitrate issues again and reject the 

Statement because it does not provide them with a better agreement 

than they negotiated or received through arbitration. The Commission 

does not need to rearbitrate issues in this proceeding. Of course, the 

lnterexchange Carriers (IXCs) are motivated to support rejection of the 

Statement since rejection forestalls BellSouth from competing with them. 

GENERALLY, ARE THE INTERVENORS STANDARDS FOR 

INTERLATA ENTRY CONSISTENT WITH THE ACT? 

No. Throughout their testimony, intervenors propose for this 

Commission to establish additional barriers to interLATA entry that are 

not in the Act. Congress obviously debated and considered this subject 

extensively and established its view of the appropriate standards that 

-5- 
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3 

4 

5 of these criteria include: 

6 

7 

should apply to determine interlATA entry. Congress also established a 

prohibition against adding additional criteria. Despite these clear 

requirements of the Act, intervenors would have this Commission ignore 

Congress and institute a set of more stringent criteria. Some examples 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

- delaying entry until local competition is developed; 

- expanding the checklist to include additional capabilities; 

- requiring that each checklist item actually be in use before 

checklist compliance can be determined; 

- an ongoing need to eliminate dangers of discrimination, even 

with safeguards; and 

- redefining Sections 271(c)(l)(A) and (B). 

The recurring fallacy in each of these requirements is that they are 

prohibited by the Act. Obviously, intervenors’ self interest is promoted by 

establishing more stringent criteria than the Act requires. However, 

Congress specifically prohibited the imposition of additional criteria. 

Furthering their self interest does not permit intervenors to ignore the 

Act’s requirements and rewrite the requirements to their satisfaction. 

This Commission should critically examine each of the intervenors’ 

proposals to determine their consistency with the Act. More often than 

not, such examination will reveal a glaring inconsistency. 

-6- 



I Q. SEVERAL INTERVENORS USE THE TERM FULLY IMPLEMENTED. 

2 PLEASE DEFINE THE TERM "FULLY IMPLEMENTED" AS USED BY 

3 BELLSOUTH. 

4 

5 A. 

6 

As I stated in my direct testimony, "fully implemented" means that either 

the items are actually in service or are, in fact, functionally available. The 

7 

8 

9 

10 

11 

12 

intervenors have incorrectly defined the term as meaning only actually 

provided. Even the DOJ, which many of these parties use to support 

several of their positions, apparently disagrees with the definition being 

used by the intervenors. The DOJ stated in its response to SBC's 

Oklahoma request for interlATA relief, "[a] BOC is providing an item, for 

purposes of checklist compliance, if the item is available both as a legal 

13 

14 

15 

16 

17 Q. HOW IS THE REMAINDER OF YOUR TESTIMONY ORGANIZED? 

and practical matter, whether or not any competitors have chosen to use 

it ... A BOC ... can satisfy the checklist requirement with respect to an item 

for which there is no demand." 

i a  

19 A. 

20 

21 

22 

23 

24 

25 

I have organized the remainder of my testimony into seven sections that 

address the issues raised by the intervenors. These sections are as 

follows: 1) Timeliness of BellSouth's Entry: 2) Track A vs. Track B; 3) 

Statement of Generally Available Terms and Conditions; 4) Checklist 

Expansion; 5) Rebundled Elements: 6) Sufficiency of Interim Rates: and 

7) Allegations of Unfair Competition. Also, where applicable in response 

to intervenor testimony, I address the effect of the Eighth Circuit Court of 

-7- 
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2 testimony as Exhibit AJV-4). 

3 

4 TIMELINESS OF BELLSOUTH’S ENTRY 

Appeals’ Ruling No. 96-3321, filed July 18, 1997 (attached to my 

5 

6 Q. 

7 

a 

9 

10 A. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

WHAT ARE SOME EXAMPLES OF INTERVENORS’ CONTENTIONS 

THAT IT IS NOT TIMELY FOR BELLSOUTH TO RECEIVE INTERLATA 

ENTRY? 

It is a pervasive theme of the intervenors’ testimony that BellSouth 

should not be allowed into the interLATA business until some level of 

facilities based local competition has occurred. A few examples of these 

contentions include: 

Strow p.17 - “meaningful” facilities-based competition is a precondition 

to a grant of in-region interLATA authority; 

Murphy p.4 - PSC should withhold support of BellSouth’s 271 

application until significant facilities-based competition 

has developed; 

Hamman p.5-6 - BellSouth entry would take away incentive for 

BellSouth to continue to work with the industry to 

resolve issues necessary to ensure checklist items are 

being offered; 

there is no measurable local exchange competition in 

Florida today; 

Gillan p. 9 - 

-a- 
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4 

Gillan p. 6 - 

Gillan p. 31 - 

Wood p. 7 - 

Wood p. 12 

competition must be present on a broad scale 

commercial level; 

interlATA authority should be delayed until others 

can just as easily offer local services and compete; 

local competition must develop first, then BOC entry 

into interlATA may be permitted; 

if BellSouth is granted interLATA entry before local 

competition develops, BellSouth will have the 

opportunity to use its control of local facilities to gain an 

advantage in the interLATA market; 

checklist must be fully and fairly implemented; and 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 Q. PLEASE RESPOND TO THESE ALLEGATIONS. 

18 

Gulino p. 5 - 
McCausland p.2- once BellSouth receives interLATA authority, 

BellSouth will no longer have an incentive to ensure 

that local competition is implemented and could 

actually slow the development of local competition. 

19 A. 

20 

The language of the Act clearly does not permit imposition of a mandate 

that BellSouth face some level of facilities-based competition in the local 

21 

22 

23 

24 

25 

market before obtaining interLATA relief. The criteria of Section 271 

(c)(l)(A) (“Track A )  requires the presence of a facilities-based 

competitor providing service to residential and business customers 

predominantly over their own telephone exchange service facilities. It 

does not specify or refer to any minimum threshold level. In fact, as 

-9- 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 Q. 

21 

22 

23 

24 

25 

more fully discussed in my direct testimony, attempts by Senator Kerry 

and Representative Bunn to add a threshold were defeated. In addition, 

an application may be filed under Section 271(c)(l)(B) ("Track B") even if 

no facilities-based local competitor exists under Subparagraph (A). 

Subparagraph (6)'s statement of generally available terms must meet the 

requirements of the 14 point competitive checklist to indeed prove that 

the local market is 

has developed. Congress felt this standard and the requirements of 

Section 271 (d)(3) of the Act struck a balance between opening local 

markets and the BOCs being granted interlATA relief. 

to competition, not that any level of competition 

In many cases, intervenors have attempted to supplant the Act's 

requirements with their own more stringent standards. Although they 

may not like the standards imposed by the Act, they cannot simply 

rewrite or ignore them. The requirements for interlATA entry, which 

were Congress' decision to make, are specified in the Act. Despite 

intervenors' dissatisfaction with those specifications, they, like BellSouth, 

must abide by them. 

MR. WOOD, ON PAGE 8, REFERS TO STATEMENTS OF SENATOR 

HOLLINGS WHICH SUPPOSEDLY INFER THAT LOCAL 

COMPETITION MUST DEVELOP BEFORE THE RBOCS MAY ENTER 

THE LONG DISTANCE MARKET. HOW WOULD YOU DESCRIBE MR. 

WOOD'S CONCLUSIONS? 

-1 0- 



I A. 
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4 

a 
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10 

11 

12 

13 

14 

15 

16 

17 

? a  

19 

20 

21 

22 

23 

24 

25 

There was substantial discussion and debate in Congress on this issue. 

Congress affirmatively chose not to establish a threshold level of local 

competition as a precondition of interlATA entry by BellSouth. 

Consequently, Mr. Wood misconstrues the statement of Senator 

Hollings. When viewed in relation to the events that were occurring, his 

statement cannot be interpreted as meaning that the Act requires some 

level of competition before interlATA entry can be granted to BellSouth. 

Senator Hollings is quoted on page 8 of Mr. Wood's testimony. This 

statement is not referring to conditions for interlATA entry. Senator 

Hollings is referring to conditions that should apply before 

telecommunications services are deregulated. Mr. Wood quotes the 

following portion of Senator Hollings statement: 

"The basic thrust of the bill is clearly competition is the best 

regulator of the marketplace. Until that competition exists, 

monopoly providers of services must not be able to exploit their 

monopoly power to the consumer's disadvantage. Timing is 

everything. Telecommunications services should be dereau lated 

after, not before, markets become competitive." (emphasis 

added) 

There is no mention of criteria for interlATA entry at all. The Act was a 

deregulatory bill. Senator Hollings is describing the conditions that 

should exist before he believes that telecommunications services should 

-11- 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 Q. PLEASE RESPOND TO THE CONCLUSIONS REACHED BY MR. 

25 WOOD AS A RESULT OF SENATOR KERRY'S STATEMENT. 

be deregulated. In contradiction of Mr. Wood's assertion, Senator 

Hollings made the following statements in the same speech (142 Cong. 

Rec. S688): 

"I believe that this legislation on the whole presents a balanced 

package that deserves the support of every Member of this 

body." 

"We should not attempt to micromanage the marketplace; rather 

we must set the rules in a way that neutralizes any party's 

inherent market power, so that robust and fair competition can 

ensue." 

"I am pleased that the conference agreement recognizes that 

the RBOCs must 

entry into long distance." (emphasis added) 

the ir networ ks to competition prior to 

Senator Hollings made these statements on February 1, 1996, after the 

Conference Report was submitted to the Senate. He had full knowledge 

that Track B existed and he did not indicate that some level of local 

competition must exist. No reasonable interpretation of his statements 

could lead to the conclusions reached by Mr. Wood. 
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14 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

His conclusions here are also unfounded. First, Mr. Wood’s quote of 

Senator Kerry is incorrect. Mr. Wood substitutes the word competitor for 

competition in the quotation. The actual quote is as follows: 

“Neither bill had sufficient provisions to ensure that the local 

telephone market was open to comDetition before the RBOCs 

entered long distance.” (emphasis added) 

Senator Kerry’s statement refers to competitive tests and openness to 

competition as the criteria for permitting entry. He does not indicate that 

some level of competitive development needs to occur first. 

Senator Kerry, probably better than any other Senator, knew that the Act 

did not require development of local competition before interlATA entry 

could be granted. As I stated in my direct testimony, Senator Kerry 

introduced an amendment to change Section 271(c)(l) to say that “a Bell 

operating company may provide interlATA services in accordance with 

this Section only if that company has reached interconnection 

agreements with ... telecommunications carriers caoable of providing a 

substanu number of business and residential customers with service”. 

141 Cong. Rec. S8319 (June 14,1995) (emphasis added). That 

amendment, which only attempted to require the presence of a carrier 

who was capable of providing service to a substantial number of 

customers, not even that the carrier was providing service, was defeated. 

-13- 
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10 A. 

11 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Surely, Senator Kerry knew that the Act, which he voted to approve, did 

not contain any competitive development requirements. 

DO THE STATEMENTS OF REPRESENTATIVES BUNNING AND 

FORBES QUOTED IN MR. WOOD'S TESTIMONY SUPPORT A 

CONCLUSION THAT THE ACT REQUIRES COMPETITION TO BE 

DEVELOPED TO SOME DEGREE BEFORE INTERLATA ENTRY CAN 

BE GRANTED? 

No. These Congressmen's statements have been either misunderstood 

or misinterpreted. Representative Bunning's statement reflects his 

opposition to the fact that the House Bill did contain requirements for 

competitive local development as a condition for entry into long distance. 

Representative Bunning opposed the Bill because he believed that the 

entry restrictions were too lax. Thus, his statement supports the point 

that attempts to impose some degree of competitive local market 

development were rejected by Congress and is not required by the Act. 

This is definitely contrary to Mr. Wood's conclusion. 

The only reasonable interpretation of Representative Forbes' statement 

is that he refers to the Track A provisions of the Bill. He supported 

H1555 which included both Track A and Track B. The Congressional 

record indicates that how Track A and Track B operated was very clearly 

presented to Representative Forbes. 

-14- 
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10 
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17 
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19 

20 

21 

22 

23 

24 

25 

Q. WHY DOES BELLSOUTH BELIEVE IT WAS NOT THE INTENT OF 

CONGRESS THAT LOCAL COMPETITION BE FULLY DEVELOPED 

PRIOR TO BOC ENTRY INTO LONG DISTANCE? 

A. As I stated in my direct testimony, Congress wanted to open all 

telecommunications markets in order to bring consumers the benefits of 

full competition. Section 271 ensures that opening the BOCs' local 

markets will not only allow competition in local services, but will also 

enhance competition in the long distance business through BOC entry. 

Nowhere did Congress establish that any particular type of local 

competition must exist as a prerequisite to BOC entry into the long 

distance business within its region. Congress intended that Section 271 

would provide a path for BOCs to seek authority from the FCC to enter 

the long distance market as soon as they demonstrate that their local 

markets are open. 

In addition, Congress recognized that competitive providers could 

attempt to thwart BellSouth's entry into the long distance market. 

Congress did not allow a competitor to prevent a BOC from filing under 

Track B because the competitor requested access and interconnection 

without making the pro-competitive investment in local facilities that 

Congress thought necessary under Track A. If this was permitted, a 

competitor could foreclose the BOC's entry into interLATA by simply 

requesting access and interconnection and then limiting facilities 

investments to only residential or business customers. In fact, Mr. 

-1 5- 
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2 

3 
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5 

6 
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8 

9 Q. 

10 

11 

12 A. 

13 

14 

15 

16 

17 

18 

19 

20 Q. 

21 

22 

23 

24 

25 

Gillan, beginning on page 37, has stated that it is too expensive for 

competitors to build facilities and it will be a long time before there will be 

true facilities-based competition. However, under their interpretation of 

the Act, these same competitors can enter the local market through 

resale, establish a strong presence in that market, and use 

mischaracterization of the Act to prevent BellSouth from entering the 

interLATA market for years. 

AS A POLICY MATTER, SHOULD THE COMMISSION DELAY 

BELLSOUTH’S ENTRY AS PROPOSED BY THE OTHER PARTIES? 

No. Without the maximum number of choices of providers for all 

services, the public will certainly be harmed. Intervenors clearly can offer 

the full range of telecommunications services that customers want. They 

can offer local and long distance service today. However customers 

cannot avail themselves of all of the services that BellSouth can offer 

until interLATA relief is granted. With interlATA relief for BellSouth, 

customers’ choices will be increased. 

MR. WOOD ON PAGE 1 4 ,  MR. MCCAUSLAND ON PAGE 2, MR. 

GULINO ON PAGE 40, AND SEVERAL OTHER WITNESSES STATE 

THAT IF THE “CARROT” OF INTERLATA ENTRY IS OFFERED TOO 

SOON, BELLSOUTH WILL NO LONGER HAVE AN INCENTIVE TO 

CONTINUE THE DEVELOPMENT OF LOCAL COMPETITION. WHAT 

IS YOUR RESPONSE TO THIS ASSERTION? 
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The intervenors seem to have forgotten one thing - whether or not 

BellSouth is in the interLATA long distance business, BellSouth is legally 

obligated to comply with the requirements of the Act, in particular 

Sections 251 and 252. After interLATA authority is granted, BellSouth 

must continue to comply with Sections 271 and 272. These legal 

obligations are not magically removed once in-region interLATA authority 

is granted. As I stated in my direct testimony, the Act, the FCC and the 

State Commission all have significant safeguards in place to ensure 

BellSouth's compliance. Some of the safeguards are that BellSouth will 

have to continue to negotiate agreements subject to arbitration and 

approval by this Commission. Current agreements will have to be 

renegotiated subject to arbitration and approval by this Commission. 

This Commission must approve any changes that are made in the 

Statement of General Terms and Conditions once it is initially approved. 

The FCC has authority under Section 271 of the Act such that if 

BellSouth ceases to meet the requirements of interLATA entry after it is 

granted, it can take a number of steps, including revoking the grant of 

relief that it had previously given. BellSouth also must comply with the 

structural requirements of Section 272, Le., create a separate interLATA 

affiliate, maintain non-discriminatory safeguards as prescribed by the 

FCC and participate in biennial audits. The inclusion of these safeguards 

was Congress' way to ensure that BellSouth, or any RBOC, does not 

stop cooperating with potential competitors once they are granted in- 

region interLATA authority. 
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Practical experience has proven that BellSouth’s entry into new markets 

indeed enhances competition. Before real competition was established, 

BellSouth entered other markets, such as cellular, PCS, and enhanced 

services when legal safeguards existed. BellSouth’s entry has proven to 

be in the public interest. Safeguards in these other markets have 

certainly worked and will work in the interlATA market. To delay 

BellSouth’s entry into the interLATA market until local competition has 

fully developed is simply to insulate the interlATA market from more 

effective competition. 

ON PAGE 12 OF MR. WOODS TESTIMONY HE SURFACES A 

CONCERN OVER “DOCUMENTED ANTICOMPETITIVE BEHAVIOR” 

RESULTING IN THE LONG DISTANCE RESTRICTION IMPOSED BY 

THE CONSENT DECREE. PLEASE COMMENT. 

While BellSouth does not disagree, in general, with Mr. Wood’s 

assessment, the behavior that Mr. Wood is referring to was exhibited by 

AT&T and not the post-divestiture Bell operating companies. One overt 

purpose of Sections 251, 252 and 272 of the Act as well as the checklist 

requirements is to prevent just the behavior to which Mr. Wood refers. 

Mr. Wood goes on to further discuss the 1986 Court ruling banning 

interlATA entry by the RBOCs, citing their ability to “utilize their 

monopoly advantages to affect competition”. The Court ruling that Mr. 
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Wood notes is talking about the future conditions. It makes no claim of 

anticompetitive behavior by the RBOCs. Again the Act substitutes 

Sections 251, 252, 271 and 272, in addition to federal and state 

oversight, for the previous ban on interlATA entry by the RBOCs. 

Mr. Wood’s apparent lapse in memory is again displayed as he states 

that “[tlhis danger has not diminished merely with the passage of time;”. 

He is correct in one aspect; it is not the passage of time that has 

diminished the danger, if there was any, but the passage of the 

Telecommunications Act that he seems to overlook. With this in mind, 

Mr. Wood has absolutely no basis for his conclusion that BellSouth “will 

have both the incentive and the opportunity to use its control of these 

local bottleneck facilities to again gain an advantage in the interLATA 

market.” 

MS. MURPHY, ON PAGE 27 OF HER TESTIMONY, STATES 

REGARDING SECTION 271, “IT WILL BE NEARLY IMPOSSIBLE TO 

RETRACT THIS AUTHORITY.” PLEASE RESPOND. 

Before BellSouth has a significant base of customers, it would be 

relatively simple for the FCC to withdraw interLATA authority. I would 

agree, however, that BellSouth would have to engage in egregious 

behavior before the authority would be retracted after a substantial 

customer base has been built. Retracting interLATA authority, however, 

is only one of several actions that can be taken to penalize BellSouth if it 
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does not continue to fulfill its obligations under the Act. Section 271(d)(6) 

of the Act provides the FCC with the authority to enforce the conditions of 

the Act. If the FCC determines that BellSouth is not meeting the 

conditions required for interlATA entry, the Commission may: 

1) “issue an order to the Company to correct the deficiency; 

2) impose a penalty on such company ...; or 

3) suspend or revoke such approval.” 

To make Ms. Murphy’s argument even more ludicrous, the Florida 

Commission may also penalize the Company for actions that do not 

comply with its rules. BellSouth must legally abide by the terms and 

conditions of its agreements and also its Statement when it is approved. 

In addition, complaint processes before regulatory bodies may be used 

and the courts are certainly available for an aggrieved party to seek relief 

under antitrust laws, other statutes, or common law. 

There are ample avenues, other than retracting authority, that can be 

pursued if BellSouth does not continue to comply with legal and 

regulatory requirements after interlATA entry has been granted. Since 

there are so many viable avenues to ensure compliance, it can hardly be 

said that it will be nearly impossible to retract the grant of interLATA 

authority as Ms. Murphy has stated. 
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DOES BELLSOUTH HAVE ANOTHER BUSINESS INCENTIVE TO 

CONTINUE DEVELOPMENT OF LOCAL COMPETITION? 

Yes. In addition to complying with the law, BellSouth will continue to 

have a strong business incentive to cooperate in the development of 

local competition after interlATA authority is granted. BellSouth will still 

be heavily regulated and its competitors will not. This inequality 

increases BellSouth's costs and constrains its ability to compete. As 

markets become more competitive, regulation of BellSouth must be 

relaxed for it to have any possibility of competing effectively. Regulators 

are not likely to relax regulation until they are confident that the 

marketplace will discipline the behavior of BellSouth. An uncooperative 

BellSouth cannot hope to achieve the equality of regulation that it needs. 

Although interlATA relief is important, it is by no means the ultimate 

relief that BellSouth needs from regulators. 

Another incentive that BellSouth has to continue the development of 

local competition is that BellSouth now provides unbundled network 

elements to ALECs as a wholesaler. Provision of such wholesale 

services is expected to be a substantial business for BellSouth. As a 

wholesale provider, BellSouth needs to provide quality service to the 

needs of its customers in order to stay in business and generate 

revenues. 
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SEVERAL WITNESSES, INCLUDING MR. GULINO ON PAGE 5 AND 

MR. HAMMAN ON PAGE 5 ,  STATE THAT ACTUAL PROVISION OF 

THE CHECKLIST ITEMS IS REQUIRED BEFORE CHECKLIST 

COMPLIANCE CAN BE DETERMINED. PLEASE COMMENT. 

Section 271(c)(2)(B) contains each of the 14 points referred to as the 

competitive checklist. BellSouth is required to generally offer and 

provide, if requested, access and interconnection to other 

telecommunications carriers as specified by the 14-point checklist. The 

term generallv offer is key. Any competitor can obtain any of the items 

on the 14-point checklist from the statement of generally available terms 

and conditions. If the Statement is approved, it will then be available to 

all Alternative Local Exchange Companies (“ALECs”). The Act does not 

include the requirement that BellSouth currently provide each of these 

checklist items. It is ludicrous to conclude from the language of the Act 

that all of the items must already be provided in order for BellSouth to 

comply with the checklist. There may be items on the checklist that no 

competitor will ever request. 

MR. HAMMAN ON PAGE 5 STATES THAT BELLSOUTH HAS NOT YET 

FULLY IMPLEMENTED AN INTERCONNECTION AGREEMENT OR ITS 

STATEMENT TO DEMONSTRATE THAT IT IS OFFERING THE 

ELEMENTS REQUIRED UNDER THE CHECKLIST. SHOULD THIS BE 

CAUSE TO REJECT BELLSOUTH’S STATEMENT OF TERMS AND 

CONDITIONS AS NOT MEETING THE CHECKLIST? 
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No. First, BellSouth does not agree with Mr. Hamman's statement. 

BellSouth meets all of the requirements of the checklist. If this were not 

the case, however, what Mr. Hamman would have this Commission do is 

wait until ALECs decide that they want each of the checklist items before 

BellSouth can seek entry into long distance. Since BellSouth does not 

control the speed or degree with which competitors choose to enter the 

market, waiting until ALECs order each checklist item would put 

BellSouth's ability to enter the long distance market solely under the 

control of the people who most want to keep BellSouth out of this 

business. Congress recognized this possibility and prevented this tactic 

by establishing Track B. 

In addition, Congress provided the ability to use the Statement to 

supplement negotiatedlarbitrated agreements when interlATA entry is 

sought under Track A. As Commissioner Clark states on page 30 of the 

July 15, 1997 Agenda Conference transcript, "...but that in determining 

whether they have met the checklist for A you can look at the SGATC. 

It's not a hybrid of B." The Act recognizes that agreements used under 

Track A may not contain all items on the checklist. For capabilities that 

new entrants are not using, the only demonstration that can be made is 

readiness to provide such capability. Upon approval of the Statement, 

BellSouth will have complied with the requirements of the competitive 

checklist in Section 271(c)(2)(B) of the Act. Whether competitors take 

advantage of this opportunity is up to the competitor, not BellSouth. In 
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fact, Congress recognized that development of competition was under 

the control of the competitors after local markets were open. 

YOU USED THE TERM “READINESS” IN YOUR PREVIOUS 

RESPONSE. WHAT DO YOU CONSIDER READINESS TO MEAN? 

Readiness means that when a competitor requests a checklist item, 

BellSouth will provide it within a reasonable period of time, in accordance 

with applicable rules and regulations. 

ACCORDING TO THE INTERVENORS, WHAT MUST BE DONE TO 

DEMONSTRATE FULL IMPLEMENTATION? 

It is not clear from the testimony of witnesses for AT&T and MCI what 

must be done to demonstrate full implementation. A stated set of criteria 

is noticeably absent. It presents an insurmountable challenge to provide 

something that is not (and cannot be) defined. The only thing that can 

be concluded is that AT&T and MCI will know “full implementation” when 

they see it. In short, these intervenors want BellSouth’s interLATA entry 

to be deferred until they decide that it is okay to allow such entry. Of 

course, AT&T and MCI have a vested interest in keeping BellSouth out of 

the long distance market. 

Further, beginning on page 36 of his testimony, Mr. Gillan compares 

current barriers to local entry to entry into the long distance market. He 
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implies a set of criteria regarding the establishment of interLATA 

competition and states the establishment of long distance networks was 

successful and relatively rapid - "only" taking 20 years. He then states 

that entering the local market is even more difficult than entering the 

interlATA market. It appears Mr. Gillan is suggesting the local 

exchange companies (LECs) must wait at least 20 years before being 

allowed entry into the interLATA market. This kind of delay is ridiculous 

on its face. 

IN THE SUMMARY OF HIS TESTIMONY, MR. GILLAN STATES "THE 

COMMISSION SHOULD REMEMBER THAT BELLSOUTH MUST 

PROVE THAT IT HAS SATISFIED EACH OF THESE CONDITIONS. IT 

IS NOT THE RESPONSIBILITY OF OTHER PARTIES, THE STAFF, OR 

THE COMMISSION TO PROVE BELLSOUTH'S NON-COMPLIANCE." 

DO YOU AGREE WITH MR. GILLAN? 

Although it seems a strange statement for Mr. Gillan to make after 

spending the previous 39 pages disputing the logic that BellSouth 

purports, we certainly agree with him. In the July 15, 1997 Agenda 

Conference, Commissioner Deason states "[alnd I think that BellSouth 

should be granted latitude to bring in any information or evidence they 

think is relevant to those 14 checklist items, but that's what we need to 

concentrate on." BellSouth is trying to do exactly what Mr. Gillan and 

Commissioner Deason suggest; submit information to support the fact 

-25- 



1 

2 Florida. 

3 

4 Q. ON PAGE 8, MR. GILLAN PRESENTS A TABLE ON THE STATUS OF 
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that it has satisfied the conditions necessary to gain interLATA relief in 

This chart is not a comparison of similar capabilities. Although we do not 

agree with the accuracy of all of the information portrayed in the table, 
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e.g., it does not include interoffice trunks within the competitors' 

networks which the competitors provide themselves, we will not argue 

about the magnitudes of the results. With the recent opening of the local 

market, it would be ludicrous to expect anything different. A point that 

Mr. Gillan fails to note in his table, however, is that once the ALECs are 

connected to BellSouth's network in Florida, they too will have access to 

all of the BellSouth trunks, regardless of what the quantity actually is. 
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DO YOU AGREE WITH MR. GILLAN THAT LOCAL SERVICE FIRST 

MUST BECOME COMPETITIVE OR FULL SERVICE COMPETITION 

WILL NEVER BE A REALITY? 

No. Mr. Gillan is attempting to rewrite the Act to suit his (and the IXCs) 

own purposes. There is no requirement in the Act that local service 

24 

25 

markets must be competitive prior to BellSouth's interLATA entry. The 

Act requires BellSouth to open the local markets and BellSouth has done 
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so. Mr. Gillan further confuses BellSouth’s ability to offer interlATA 

services with the success BellSouth will have in this market as a new 

entrant. It is totally unnecessary as a matter of law and policy to delay 

full competition in the long distance market until AT&T and MCI decide to 

compete in the local market. 

MR. WOOD, ON PAGE 9, REFERS TO A REPORT BY THE STAFF OF 

THE TENNESSEE REGULATORY AUTHORITY (TRA) WHICH 

SUGGESTS THAT BELLSOUTH’S OPPORTUNITY TO COMPETE IN 

THE LONG DISTANCE BUSINESS SHOULD BE DELAYED UNTIL 

LOCAL COMPETITORS ARE ESTABLISHED AND MEETING THEIR 

BUSINESS OBJECTIVES. DOES BELLSOUTH AGREE WITH THE 

STAFF’S ASSESSMENT? 

No. On February 10, 1997, BellSouth filed comments on the Tennessee 

Staffs draft report which I have attached as Exhibit AJV-5. BellSouth 

explained to the staff that Section 271 and Congress’ debates 

concerning BOC entry into long distance point to the existence of an 

open local market, not the existence of some level of local competition. 

Congress recognized that allowing such entry would create enormous 

consumer benefit. The staffs approach would serve to penalize 

Tennessee consumers by unnecessarily delaying the benefits that real 

long distance competition will bring. Section 271 does not create any 

quantitative requirement of competition in the local market and provides 
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no invitation to import any other additional measure of competition into 

Section 271 in order for a BOC to enter the interlATA services market. 

On February 18, 1997, the TRA staff provided its report to the Directors 

of the TRA. The report included a minority staff position. It states in part 

that: 

“While we do not disagree with the overall conclusion of the Staff 

Report, we do object to the implication that the profitability, or 

success relative to a business plan, of any individual competitor 

is relevant to the assessment of competition.“ 

“Indeed, the Staff Report analysis of the long distance market (p, 

6 )  is mildly inconsistent with the Statement on pp. 7-8. In long 

distance, despite the presence of successful rivals to AT&T, the 

Report suspects that consumers are not receiving all the 

potential benefits of price competition.’’ 

“Moreover, the Report suggests that the TRA may be about to 

commit the oft-derided policy error of protecting or promoting 

competitors at the expense of competition.” 

“In the end, we concur with the Report that regulators must 

endeavor to create an environment conducive to fair competition 

among all market participants, with special favor toward none.” 
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This minority report shows that the TRA staff has some disagreement 

with Mr. Wood’s assessment. On April 18, 1997, the Hearing Officer 

issued his recommendation to adopt the informal Section 271 

Investigation and Report conducted by the TRA staff including the 

minority staff report and BellSouth’s comments. 

MR. GILLAN, BEGINNING ON PAGE 32, POINTS OUT THAT IT WILL 

BE EASY FOR BELLSOUTH TO OFFER LONG DISTANCE BECAUSE 

OF ALL OF THE INDUSTRY INFRASTRUCTURE CHANGES THAT 

HAVE BEEN MADE OVER THE LAST 15 YEARS. 

COMMENT ON MR. GILLAN’S ASSERTIONS. 

PLEASE 

Mr. Gillan accurately describes many of the changes that have occurred 

in the telecommunications industry since divestiture. However, he fails to 

point out that most of the changes he listed were actions taken by the 

LECs to open the long distance market. For example, the LECs were 

responsible for deploying equal access software, providing new switch 

software to establish different trunk groups for different traffic categories, 

and designing carrier billing systems. With our experience in helping to 

successfully open the long distance market, the LECs should once again 

be able to use that experience to successfully open the local market. 
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PLEASE COMMENT ON MR. GILLAN'S ASSERTION THAT 

BELLSOUTH'S INTERLATA ENTRY IS IMMEDIATE AND 

UBIQUITOUS. 

Mr. Gillan trivializes the hurdles that BellSouth must overcome to 

compete in this market. BellSouth must first gain approval of its 

Statement from the state commissions. Once the Statement is approved 

at the state level, then BellSouth must go to the FCC to seek relief. The 

FCC must decide to grant interLATA authority in order to remove the 

legal barrier to BellSouth's providing long distance services in its region. 

The Act has been in effect for well over a year and still no RBOC has 

been granted in-region, interlATA authorization. 

Once the legal barriers have been eliminated, BellSouth will then enter 

the in-region interLATA market with 0% market share. BellSouth will be 

competing against huge, experienced, global competitors who are 

offering similar packages of telecommunications services. BellSouth will 

face immense market barriers. On page 33 of his testimony, Mr. Gillan 

lists some of the hurdles that BellSouth will face in offering long distance 

services. Although he concludes that such hurdles are trivial, Mr. Gillan 

provides no basis or analysis for his belief. If, in fact, these hurdles are 

so easy to overcome, why did MCI and Sprint have so much trouble 

doing it when they started; and why did it take them so long to get a good 

foothold? His assertion is simply without merit. 
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1 Q. MR. GILLAN, BEGINNING ON PAGE 36, MR. MCCAUSLAND ON 

2 PAGE 16, AND MR. WOOD ON PAGE 13, DISCUSS THAT IT IS 

3 MORE DIFFICULT AND/OR COSTLY FOR COMPETITORS TO ENTER 

4 THE LOCAL MARKET THAN IT IS FOR BELLSOUTH TO ENTER THE 

5 LONG DISTANCE MARKET. DOES BELLSOUTH AGREE THAT THIS 

6 IS INDEED THE CASE? 
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8 A. No. Entering the local market as a pervasive facilities-based competitor 
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would be costly and may initially be difficult for competitors. These 

witnesses, however, seem to suggest that the only way to enter the local 

market is to build a pervasive facilities-based network. There is no 

mention that, just as BellSouth's entry into the interlATA market will be 

as a reseller, potential competitors have the capability to enter the local 

market using resale which requires no network investment. They can 

also enter by purchasing unbundled elements with minimal network 

Also, the FCC does not believe that disparate capabilities of lXCs and 

LECs are cause for concern. In its Memorandum Opinion and Order 

Report No. LB96-32, January 31, 1997, the FCC stated the following at 

'We observe that MCI and others are also capable of offering 

one-stop shopping, by building their own local facilities, by 

reselling unbundled network elements, or by reselling PacTel's 
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facilities and adding that local offering to their existing long 

distance service. The customers who want one-stop shopping 

may choose the combined local and long distance services of 

SBClPacTel or one of its competitors. If SBC/PacTel composes 

such an offering first and satisfies all regulatory requirements, 

then it should benefit from being first to the market with one-stop 

shopping." 

"Customers have grown accustomed to receiving long distance 

service from AT&T, MCI, Sprint, and many others for more than 

a decade. A massive shift of customers upon the entry of a new 

supplier (SBCIPacTel) is unlikely unless that new supplier offers 

them something more attractive than the existing suppliers are 

offering and can possibly offer in response. MCI has not 

established that if SBClPacTel wins a modest share of the traffic 

for which it will be newly able to compete, the incentives for entry 

into its local markets will be reduced to a significant degree." 

These statements indicate that it will be quite difficult for BellSouth to 

compete in the interLATA market and that lXCs will be able to compete 

effectively in the local market. 
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Yes. The intervenors are suggesting that they will have to build facilities 

to provide service to all customers in all markets that BellSouth serves. 

In the event an ALEC decides it is feasible to construct facilities, it would 

only have to build the facilities for its particular customers in specific 

areas, e.g., major urban areas. They can use the BellSouth network to 

serve other areas. In addition, there are Alternative Access Vendors 

("AAVs") who have already constructed local networks in urban areas in 

Florida. An IXC and an AAV could join services, add switching and be in 

business. 

One additional fallacy that seems common throughout the testimony of 

the intervenors is that they ignore the existence of any statutory 

requirements. Mr. Wood, on page 13 of his testimony, complains about 

a "monopoly supplier that is hardly a motivated seller and faces no 

competitive constraints on the rates it seeks to charge." There are so 

many requirements regarding local competition that this assumption is 

absurd. 

HAVE MR. GILLAN AND MR. MCCAUSLAND CORRECTLY 

CHARACTERIZED THE AVAILABILIlY OF INTERLATA CAPABILITIES 

TO BELLSOUTH? 

No. These witnesses suggest that BellSouth is free to mix and match 

interlATA network elements in any combination it chooses to create any 

services it desires and use of these elements parallels the interlATA 
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market opportunities. Although Mr. Wood states that there are numerous 

long distance carriers that have capacity to sell or lease, there is, 

however, no requirement that their network elements must even be 

offered. There are no pricing standards which apply to these so called 

network elements. BellSouth will enter this market as a reseller, not as a 

user of unbundled elements. Nowhere has AT&T stated its willingness to 

give BellSouth interlATA capacity at cost. Mr. Gillan’s analysis of the 

number of switches, on page 37 of his testimony, is irrelevant to 

addressing barriers to entry. It does show, however, that, assuming the 

price of the switches is comparable, lXCs should offer switching to 

BellSouth at 1/20 the price that BellSouth offers them switching. 

MR. WOOD ON PAGE 13 ALLUDES TO BELLSOUTH’S 

ADMINISTRATIVE NETWORK AS HAVING SUFFICIENT CAPACITY 

TO ALLOW IT TO OFFER IN-REGION INTERLATA SERVICES 

IMMEDIATELY WITH NO ADDITIONAL INVESTMENT. IS THIS A 

POSSIBILITY? 

No. Again, Mr. Wood seems simply to ignore the FCC’s First Report and 

Order, In the Matter of Implementation of the Non-Accounting 

Safeguards of Sections 271 and 272 of the Communications Act of 1934, 

which appears to allay this concern. As long as BellSouth owns the 

official services network, paragraphs 261 and 262 of that Order appear to 

prohibit use of that network to provide almost all interLATA services, with 

the exception of grandfathered and incidental interLATA services. 
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Paragraph 218 appears to prohibit the transfer of the official services 

network to any BellSouth long distance affiliate unless "unaffiliated 

entities have an equal opportunity to obtain ownership of this facility." 

HOW DOES MR. GILLAN BELIEVE BELLSOUTH'S ABILITY TO OFFER 

"ONE-STOP SHOPPING" AFFECTS THE MARKETPLACE? 

Mr. Gillan implies that the "one-stop shopping" capability will be unique to 

BellSouth. What he fails to mention is that the interexchange carriers 

(IXCs) can enter the local market today and have the same one-stop 

shopping capability concurrent with BellSouth. In fact, they will receive 

this capability on February 8, 1999 whether or not BellSouth has entered 

the interLATA market. This is a key point. The only benefit the lXCs 

gain from BellSouth's entry into the long distance market is the ability to 

offer one-stop shopping sooner. Therefore, they have nothing to lose by 

delaying BellSouth's interLATA entry since they gain this capability in 

February 1999 regardless of what BellSouth does. This is a strong 

incentive for their continuing baseless assertions that BellSouth's entry is 

premature. 

21 Q. ON PAGE 36, MR. GILLAN ASSERTS THAT BELLSOUTH'S 

22 

23 

24 

25 

POTENTIAL CLAIM OF A COMPETITORS' "HEAD START" IF 

BELLSOUTH IS NOT GRANTED INTERLATA ENTRY IS AN ILLUSION. 

PLEASE COMMENT ON MR. GILLAN'S ASSERTION. 
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Mr. Gillan is simply wrong. BellSouth does not assert that competitors 

get a "head start" if BellSouth is not guaranteed immediate entry, 

BellSouth only asserts that an unfair "head start" occurs when additional 

criteria are imposed as a condition to such entry which is contrary to the 

Act. Mr. Gillan's analogy of the lXCs only receiving a head start like the 

outside runner in a race is cute, but inaccurate. The situation is more 

analogous to IXCs wanting to run the entire race before BellSouth is 

allowed onto the track. For example, the lXCs have already benefited 

from I+ presubscription in Florida prior to BellSouth's authorization to 

provide interLATA long distance service. This head start has resulted in 

an intraLATA toll loss to BellSouth in Florida of almost 1,000,000 

residential access lines in one year. This is hardly an illusion and does 

not even consider business lines. 

MR. GILLAN AND MR. GULINO STATE, AND MS. STROW IMPLIES 

THAT EACH AND EVERY ASPECT OF LOCAL COMPETITION IS NEW 

AND UNTESTED. IN FACT, MR. GULINO STATES, ON PAGE 5 OF 

HIS TESTIMONY, "THERE ARE NO TIME-TESTED PROCESSES IN 

PLACE THROUGH WHICH A CUSTOMER CAN ORDER, BILL, AND 

MAINTAIN THE CRITICAL ELEMENTS NEEDED TO ACTUALLY 

PARTICIPATE IN THE LOCAL MARKET." DO YOU AGREE WITH THIS 

ASSUMPTION? 

No. Their presumption is not true. First, there is no requirement that all 

items on the Statement must be ordered. BellSouth must generally offer 
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the items and they must be functionally available. BellSouth may 

demonstrate through testing procedures that all items are in fact 

available. Nonetheless, most of these items are currently being 

provided. This is discussed in more detail in the testimony of Mr. Keith 

Milner. As Mr. Milner shows, BellSouth is actually providing many of the 

checklist items and, therefore, these items can no longer be considered 

new and untested. 

Mr. Gulino and Ms. Strow submit that the interconnection agreements 

are paper promises to try to do what the competitive checklist requires. 

Mr. Gulino alleges that the contracts lack the particulars needed to 

provide service. If these particulars were lacking in the contracts, the 

ALEC could have requested them in arbitration. The ALECs have now 

decided to establish yet another, after the fact, hurdle that the arbitrated 

agreements do not contain all of the particulars they need. This is 

obviously just more evidence of their desire to stall BellSouth’s entry by 

any means necessary. 

Ms. Strow contends that BellSouth is not meeting the terms of the 

interconnection agreement between the two companies. Ms. Strow’s 

dispute is based primarily on her insupportable contentions regarding 

unbundled network elements related to frame relay service. Her 

conclusions are simply wrong. As of March 24, 1997, BellSouth has 

made available the capabilities that lntermedia has requested. This 
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2 Milner. 

3 

4 Q. 

5 ENTERING THE LOCAL MARKET? 

6 

7 A. 

8 

9 

10 

1 1  

12 

13 

14 the Act . 

issue is discussed in more detail in the rebuttal testimony of Mr. Keith 

ARE THERE ANY BARRIERS TO PREVENT THE ALECS FROM 

No. Since BellSouth has opened its local markets to competition, 

barriers no longer exist. ALECS have negotiated agreements to provide 

access and interconnection. They can purchase unbundled network 

elements or resell BellSouth’s services today. The timing of their entry is 

now their decision. BellSouth, on the other hand, still has the legal 

barrier of gaining approval for in-region interLATA entry from the FCC. 

Specifically, BellSouth must prove checklist compliance as required in 

15 

16 Q. 

17 

18 

19 

20 PLEASE COMMENT. 

21 

22 A. 

23 

24 

25 

MR. GILLAN, ON PAGE 38 OF HIS TESTIMONY, SUGGESTS THAT 

BELLSOUTH’S ENTRY INTO LONG DISTANCE SHOULD BE 

DELAYED BECAUSE EVEN WITH THE SAFEGUARDS IN SECTION 

272 THERE ARE STILL ONGOING DANGERS OF DISCRIMINATION. 

Mr. Gillan is attempting to supplant Congress’ views with his own. 

Congress implemented substantial nondiscrimination provisions in 

Sections 251, 252, 271, and 272 of the Act. If Congress wanted 

additional safeguards to further delay entry, it certainly knew how to 
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1 enact them. Although Mr. Gillan is apparently dissatisfied with the Act's 

provisions, he cannot simply ignore them and impose his own 

requirements. His speculation about possible discrimination despite the 

numerous safeguards is not a valid basis for denying a BellSouth 

application for interLATA relief. If this allegation was valid, BellSouth 

would never be authorized to offer in-region long distance. 

2 

3 

4 

5 

6 

7 

8 Q. 

9 

10 

1 1  

12 HAVE NOT BEEN ADDRESSED. HOW DO YOU RESPOND? 

MR. GULINO, ON PAGE 7, STATES THERE IS NO GENERAL 

UNDERSTANDING OR PAST PRACTICE TO FALL BACK ON SHOULD 

THERE BE A DISPUTE. FOR THESE REASONS THERE NEEDS TO 

BE DETAILED AND SPECIFIC IMPLEMENTATION PROVISIONS THAT 

13 

14 A. 

15 

16 

17 

18 

Mr. Gulino is simply mistaken. There are numerous vehicles to settle 

disputes. There are federal and state complaint processes. BellSouth 

must continue to negotiate agreements and this Commission can 

arbitrate disputes. There is also recourse to the Courts. Certainly there 

are means to settle disputes. With regard to the need for implementation 

19 

20 

detail, BellSouth has filed extensive documentation containing such 

details and is continuing to share such details with ALECs. Two ALEC 

training conferences have recently been held to assist with the process 

and procedures for implementation. 

21 

22 

23 

24 Q. 

25 

MR. GULINO, ON PAGE 8, IMPLIES THAT SINCE BELLSOUTH'S 

WITNESSES RECOGNIZED THAT OPERATIONAL INTERFACES ARE 
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EVOLUTIONARY, EVEN BELLSOUTH CANNOT KNOW WHEN ITS 

SYSTEMS WILL BE AVAILABLE. DO YOU AGREE WITH THIS 

STATEMENT? 

A. No. Mr. Gulino’s statements are a mischaracterization of the testimony 

of BellSouth’s witnesses. Although it is true that the systems will 

continue to evolve as needs change and as new capabilities are 

developed, as is the case with any mechanized system, the systems are 

ready and operational today. 

Q. THE INTERVENORS HAVE SUGGESTED A NUMBER OF REASONS 

WHY BELLSOUTH’S ENTRY IS PREMATURE. SPECIFICALLY, WHEN 

DOES THE ACT SAY ENTRY IS PREMATURE? 

A. Section 271(c) of the Act states that entry is premature under Track A 

without an agreement with a qualifying carrier, under Track B in less than 

10 months of enactment; and when the checklist has not been met. It 

does not include any of these other standards that the intervenors 

attempt to establish. 

TRACK A VS TRACK B 

Q. HOW GERMANE IS THE ISSUE OF WHICH ROUTE, I.E.. SECTION 

271(c)(l)(A) (TRACK A) OR 271(c)(l)(B) (TRACK B), BELLSOUTH IS 
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PERMllTED TO FOLLOW TO SEEK INTERLATA RELIEF IN THIS 

PROCEEDING? 

Track A vs. Track 13 is a federal, rather than a state, decision. The issue 

of which track BellSouth is permitted to follow to seek interLATA relief, 

therefore, should have little, if any, significance in this proceeding. I 

believe, however, that we have clearly stated our position on this issue 

and that is, BellSouth meets Track A in Florida. We have interconnection 

agreements with facilities-based ALECs that serve both business and 

residence customers. 

The FCC will review the facts and make its decision after BellSouth files 

its application for interlATA relief. Contrary to Mr. Wood's contention, on 

page 4 of his testimony, that "a determination of whether BellSouth must 

proceed according to Track A or Track B has certain implications for the 

decision and recommendation that the Commission must make in this 

proceeding," there has been no indication that this Commission will need 

to determine whether the correct track was followed. As I stated in my 

direct testimony, this Commission will need to provide factual input to 

enable the FCC to make the decision of whether the appropriate track 

was followed. This Commission should be in the best position to advise 

the FCC of the relevant facts regarding the status of competition in 

Florida. 
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Subjecting itself to hearing long-winded arguments about the intent of 

Track A or Track 8, or which track is appropriate or foreclosed, will not 

provide this Commission with the information that it needs. These 

arguments will only waste the Commission’s time by having it listen to 

debate of a question or questions that it will not need to answer. 

1 

2 

3 

4 

5 

6 

7 Q. WHAT ARE THE CONSEQUENCES OF THE INTERVENORS’ 

8 

9 

10 

I 1 A. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

POSITIONS REGARDING WHETHER BELLSOUTH MAY FILE FOR 

INTERLATA AUTHORITY UNDER TRACK A OR TRACK E? 

Let me first reiterate what I have said previously in both this testimony 

and in my direct, the positions that the intervenors are taking are simply 

erroneous. It is the FCC, not the FPSC, that must approve the track on 

which BellSouth will base its request for interlATA relief. It appears, 

however, that based on their positions, the intervenors are requesting the 

Commission to abandon this whole docket. Ms. Murphy says, on page 5 

of her testimony, that Track B is not available to BellSouth because 

Track B is “only available under very limited circumstances which do not 

apply here.” Since ACSl and other carriers have reouestd access and 

interconnection, she contends that Track B is not available. She further 

states that BellSouth cannot comply with Track A because there is no 

facilities-based competition in the business or residential market. 

Similarly, Ms. Strow states on page 4, that BellSouth is precluded from 

pursuing Track 6 because BellSouth has had several requests for 

access and interconnection. She states that although Track A is 
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available, “the facts in this case will demonstrate that BellSouth does not 

meet the requirements of Track A,..” 

If BellSouth cannot request relief from the FCC under either Track A or 

Track B, then there is nothing more for this Commission to decide on the 

issue of interLATA relief. Of course, the plain language of the Act belies 

that ludicrous assertion. BellSouth is certainly not in some type of 

sustained no-man’s land, or “Catch-22” as referred to by Commissioner 

Deason in the July 15, 1997 Agenda Conference, where “there is just no 

alternative, and BellSouth cannot proceed under either Track A or Track 

B.” 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 Q. MR. BRADBURY ON PAGE 11, MS. STROW ON PAGE 10, MR. 

14 GILLAN ON PAGE 25, AND OTHERS DISCUSS THE DEPARTMENT 

15 OF JUSTICES (DOJ) EVALUATIONS IN SOUTHWESTERN BELL‘S 

16 (SBC) OKLAHOMA AND AMERITECH‘S MICHIGAN APPLICATIONS 

17 WITH THE FCC. WHAT SHOULD THE DOJ’S ROLE BE IN THE 271 

18 PROCEEDING? 

19 

20 A. 

21 

22 

23 

24 

25 

Under section 271(d)(2)(A), the DOJ is required to provide to the FCC 

“an evaluation of the application using any standard the Attorney General 

considers appropriate.” It is clear, however, that the role Congress 

envisioned for the DOJ in Section 271 was limited to the DOJ’s expertise 

regarding the impact the BOC’s entry into the interLATA market would 

have on competition in that market. The DOJ has gone far beyond this 
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role by offering its opinions on the availability of Track A and Track B 

under Section 271 ; by accepting, without any independent analysis, 

complaints of competitors concerning SBC’s provision of physical 

collocation, interim number portability and OSS access; and by setting a 

subjective standard for measuring and managing competition in the local 

market even though Congress specifically and intentionally did not set 

such a standard. 

Congress provided examples of the kinds of inquiries that the DOJ might 

pursue. These examples include such antitrust-based questions as 

whether the BOC’s entry into the in-region interLATA market would allow 

the BOC to impede competition in the interlATA market or whether there 

is a substantial possibility that the BOC could use its power in the local 

market to impede competition in the interLATA market. The many 

statements made by Congress support that Congress intended for the 

FCC to give “substantial weight” only to an evaluation grounded in the 

DOJ’s expertise in antitrust matters. By venturing into areas in which it 

has no expertise and by establishing vague standards that are 

inconsistent with Congressional design, the DOJ has effectively 

abdicated its responsibility under Section 271 and delegated to 

BellSouth‘s competitors in the local market the decision whether 

BellSouth may enter the in-region interlATA market. 

To my knowledge the DOJ has no particular expertise in OSS or in the 

technical requirements of providing telecommunications services. It is 
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BellSouth’s position that the DOJ’s role in consulting with the FCC is 

limited to antitrust issues. Thus, the DOJ’s opinions concerning OSS or 

checklist compliance are not binding or persuasive. 

MS. STROW, ON PAGE 18 OF HER TESTIMONY, SUGGESTS THAT 

IT IS NECESSARY FOR AN INDIVIDUAL FACILITIES-BASED 

COMPETITOR TO PROVIDE SERVICE TO 

BUSINESS CUSTOMERS. SHE ALSO STATES THAT IT IS 

NECESSARY FOR COMPETING PROVIDERS TO BE PROVIDING 

SERVICE TO MORE THAN ONE RESIDENTIAL SUBSCRIBER AND 

ONE BUSINESS SUBSCRIBER. ARE THESE REQUIREMENTS OF 

THE ACT? 

RESIDENTIAL AND 

No, Ms. Strow is mistaken. As I stated in my direct testimony, if a 

competing provider is providing facilities-based services to one group of 

customers and resale to the other group, that provider still allows 

BellSouth to qualify for interlATA entry under Track A. The Act requires 

only that a competing provider serve both business and residential 

customers and be exclusively or predominately facilities-based. It does 

not require that both classes of customers be served over that provider‘s 

own facilities. In fact, one competitor may provide facilities-based 

service to business customers and another may provide facilities-based 

service to residential customers. This combination may also allow Track 

A to be met. 
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8 Q. IN SEVERAL REFERENCES THROUGHOUT HER TESTIMONY, MS. 

9 

10 

11 

12 

With regard to the number of subscribers necessary in any one class, 

Ms. Strow is also incorrect. As I have previously stated, nowhere in the 

Track A criteria does the Act require that service be provided to more 

than one residential and one business customer in order to satisfy the 

Track A requirement. Ms. Strow’s reference to “principles of statutory 

construction” is just obfuscation at its best. 

STROW STATES THAT BELLSOUTH HAS NOT MET THE 

REQUIREMENT FOR A SPECIFIC ITEM ON THE CHECKLIST. SHE 

INSINUATES THAT BELLSOUTH MAY INTENTIONALLY BE 

AlTEMPTlNG TO DELAY COMPETITION, PARTICULARLY FOR 

13 FACILITIES-BASED COMPETITORS. IS THERE ANY TRUTH TO MS. 

14 STROWS INSINUATION? 

15 

16 A. 

17 

18 

19 

20 

21 

22 

23 

24 

Absolutely not. First, BellSouth does not agree that it is not in 

compliance with many of the points on the checklist that Ms. Strow cites. 

Second, and of equal if not more importance, BellSouth is certainly not 

attempting to delay competition in the local market, particularly with 

regard to facilities-based providers. Delaying local competition would be 

extremely counter productive to BellSouth’s business objective to enter 

the in-region interLATA market; even mentioning the possibility is absurd. 

BellSouth is working diligently with ICI, as well as all other ALECs, to 

meet their needs and facilitate their local market entrance. Ms. Strow is 

25 
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2 mislead this Commission. 
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4 STATEMENT OF GENERALLY AVAILABLE TERMS AND CONDITIONS 

just trying to obfuscate the real issues in this docket and may be trying to 
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WHY IS BELLSOUTH FILING ONLY A DRAFT STATEMENT OF 

GENERALLY AVAILABLE TERMS AND CONDITIONS? 

BellSouth has filed a Draft Statement to allow this Commission additional 

time to review the Statement before it must make a final decision. Under 

Section 252(f) of the Act, the Commission must, within 60 days of 

submission, either complete its review of the Statement or permit it to 

take effect. This Commission’s decision in this proceeding is currently 

scheduled for November 3, 1997. Filing the Draft Statement allows the 

Commission approximately two additional months for review. BellSouth 

plans to file its final Statement on a schedule that will allow the 

Commission to make its decision within the 60 day limit. There will be no 

substantive differences between the Draft Statement and the Final 

Statement. BellSouth simply intends to remove the word “Draft”. 

MS. STROW SUGGESTS THAT SINCE IC1 DOES NOT BELIEVE 

BELLSOUTH MEETS TRACK A, THERE IS NO NEED FOR THE 

COMMISSION TO EVEN REVIEW BELLSOUTH’S STATEMENT. 

PLEASE COMMENT. 
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Ms. Strow, through her suggestion, would apparently have the 

Commission terminate this proceeding. That suggestion is ridiculous an 

its face. BellSouth’s Statement has more uses than just as a tool for 

BellSouth to qualify for entry into the interlATA market under Track B. 

Upon Commission approval, BellSouth’s checklist compliant Statement 

will be available to any competitor desiring to enter the local exchange 

market. 

Moreover, there are several ways that BellSouth can establish its 

compliance with the requirements of the 14-point checklist for entry 

under Track A. In addition to the several combinations of approved 

agreements, discussed in my direct testimony, that are available to 

demonstrate checklist compliance, Section 271 (d)(3) of the Act allows 

that a combination of the agreements and the Statement can be used to 

meet the checklist requirements for a filing under Section 271(c)(l)(A). 

Also, if a competitor would otherwise qualify under Track A but this 

Commission certifies that the competitor has not negotiated in good faith 

or has somehow delayed implementation of its agreement, Track B must 

be followed. The Commission’s ability to certify that a competitor has 

delayed implementation its agreement becomes important as a result of 

the FCC’s SBC 271 Order which creates a situation where competitors 

can forestall BellSouth’s entry into the in-region interlATA market. While 

BellSouth does not necessarily agree with the FCC’s interpretation, its 

existence heightens the importance of the Commission’s evaluation of 
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whether competitors have delayed implementation of their agreements. 

Such delay by competitors could cause the FCC to inappropriately delay 

BellSouth’s interlATA entry. For example, delayed implementation may 

result when competitors that have negotiated agreements with BellSouth 

and have stated that they plan to provide service are still not doing 

anything yet to provide that service. Or, perhaps a substantial timeframe 

has passed and the competitors are providing facilities-based service to 

business customers but have not provided any service to residential 

customers. Clearly, BellSouth has opened the markets to competition, 

but these competitors would be delaying BellSouth’s entry into the in- 

region interlATA market by delaying implementation of their agreements. 

HAVE ANY OTHER STATES REVIEWED BELLSOUTH’S 

STATEMENT? 

No BellSouth state has refused to review BellSouth’s statement. In 

addition to the reference in Mr. Wood’s testimony to Georgia and 

Louisiana, South Carolina has recently determined unanimously (7-0) 

that BellSouth had opened the local market to competition. The South 

Carolina Commission ruled that BellSouth’s Statement meets the 

requirements of the 14 point checklist and that interLATA entry by 

BellSouth in South Carolina is in the public interest. That Order has not 

yet been issued. 
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DO YOU HAVE ANY FURTHER COMMENTS ON THE SOUTH 

CAROLINA RULING? 

Yes. There are three companies that are currently offering businesses in 

South Carolina alternative local service. According to South Carolina 

Commissioner Dukes Scott, “[tlhis isn’t a ruling for BellSouth. This is a 

ruling for competition. This will let the customer decide what they want.” 

In addition to “lock-step’’ pricing among long-distance companies, which 

was one of the reasons the Commission made its decision, the 

Commission hopes to force AT&T to enter the local markets in South 

Carolina. AT&T’s reported response of “fat chance” certainly brings into 

question its true intentions with regard to the local market. If it is not 

willing to enter a local market where BellSouth can apply for interlATA 

relief, what incentive does it have to enter a local market where 

BellSouth cannot yet apply? 

MR. WOOD, ON PAGES 28 AND 29 OF HIS TESTIMONY, DISCUSSES 

THE RECOMMENDATIONS OF THE ADMINISTRATIVE LAW JUDGE 

(“ALJ”) IN LOUISIANA TO THE LOUISIANA PUBLIC SERVICE 

COMMISSION. WOULD YOU PLEASE COMMENT ON HER 

RECOMMENDATION. 

As Mr. Wood describes in his testimony, the ALJ suggested to the LPSC 

that there was insufficient information available to make a decision with 

regard to BellSouth’s Statement filed in Louisiana and it should, 
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12 OBTAIN SECTION 271 AUTHORITY. DO YOU AGREE? 

13 

MR. MCCAUSLAND STATES ON PAGE 8 OF HIS TESTIMONY, THAT 

BELLSOUTH MAY NOT RELY ON ITS STATEMENT IN ORDER TO 
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No. Mr. McCausland bases his allegation on the FCC's Order rejecting 

SBC's Section 271 application. However, the FCC did not reject use of 

the Statement. If this Commission confirms that the Statement is 

checklist compliant, it can be used to demonstrate compliance under the 

Act. The Act makes it clear that the BOC has the ability to file under 

Track A or Track B, depending upon the facts in existence. 

therefore, be rejected. What Mr. Wood fails to mention in his testimony, 

is the fact that the ALJ's recommendation was directly contradicted by 

the LPSC. In its decision on July 16, 1997, and confirmed in its Order 

dated July 28, 1997, the Louisiana Commission rejected the ALJ's 

Recommendation. The matter was remanded to the ALJ, and the staff is 

to provide a recommendation that is limited to whether BellSouth's 

Statement complies with the 14-point competitive checklist. The 

Louisiana PSC will vote on BellSouth's Statement on August 20, 1997 . 

In addition, BellSouth may rely on its Statement even when interLATA 

relief is sought under Track A. There is nothing in the Act that says the 

Statement and Track A are mutually exclusive conditions. Qualifying 

agreements used under Track A may not contain all items on the 

checklist. The combination of approved agreements with the Statement 
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may provide a means for BellSouth to meet the checklist if the qualifying 

competitors under Track A do not elect to have or use all of the checklist 

items included in their agreements. 

INTERVENORS HAVE COMMENTED THAT BELLSOUTH’S 

STATEMENT OF GENERALLY AVAILABLE TERMS FILED IN 

GEORGIA WAS REJECTED. PLEASE COMMENT ON THE RECENT 

GEORGIA DECISION. 

There were two basic premises included in the Georgia Order rejecting 

the Statement. First, the Operational Support Systems (OSS) were not 

complete and operational. BellSouth agreed with this finding and in fact 

requested an extension until the end of April to provide OSS. The 

second reason for rejection was that the interim rates in the Statement 

did not comply with Section 252(d) of the Act which requires rates to be 

cost based. BellSouth has filed a Motion for Rehearing and Clarification 

or, in the Alternative, for further Consideration of this issue. The Georgia 

Commission denied the Motion because of concerns about the validity of 

retroactive adjustments caused by the true-up. That situation does not, 

however, exist in Florida. The Florida rates are not subject to retroactive 

treatment. The Georgia Commission’s finding in the March 20, 1997 

Order that the rates it adopted in the arbitration proceedings were not 

“cost-based rates under Section 252(d)” conflicts with the requirements 

of Section 252(c) and the Commission’s statements that it was 

establishing rates in the arbitrations consistent with Section 252(d). 
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Section 252(d) requires that the rates for interconnection and unbundled 

network elements be cost based; it does not specify what methodology 

the Commission must use. The Commission can use a different 

methodology when establishing permanent rates if it so desires. This 

premise was certainly upheld by the Eighth Circuit Court of Appeal's 

Ruling. 
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8 Q. YOU MENTION THE EIGHTH CIRCUIT COURT'S RULING ABOVE. 
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1 1  

12 A. 

13 Circuit's opinion. 
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15 Q. 
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18 A. 

19 
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24 

25 merits of those rules. 

DOES BELLSOUTH'S STATEMENT NEED TO BE CHANGED TO 

COMPLY WITH THE COURT'S OPINION? 

No. The terms, conditions, and prices are permitted by the Eighth 

DOES THE COURT'S OPINION HAVE AN IMPACT ON ANY OF THE 

INTERVENORS' TESTIMONY PRESENTED IN THIS PROCEEDING? 

Yes, it certainly does. The Eighth Circuit Court's Ruling vacated a 

number of the FCC's Rules in its First Report and Order in CC Docket 

No. 96-98. The Court held that State Commissions have exclusive 

jurisdiction to interpret the statutory requirements and set prices for local 

interconnection, unbundled elements, and resale without interference or 

input from the FCC. Since the Court ruled that the FCC lacked 

jurisdiction to issue the pricing rules, the Court declined to review the 
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The Court also vacated the FCC’s “pick and choose” rule. It found the 

rule to be an unreasonable interpretation of the statute. The Court found 

the FCC’s interpretation to be inconsistent with Act’s preference for 

negotiated agreements. The Court went on to explain that an 

interconnector seeking to receive the benefit of a term in a preexisting 

interconnection agreement must also accept the trade-offs negotiated by 

the original party. In addition, the Court vacated the requirement for 

submission to the State Commissions for approval, pre-Act agreements 

between incumbent LECs. The Court also found that the FCC cannot 

preempt state rules simply because they are inconsistent with FCC 

regulation. The Court interpreted subsection 251(d)(3) of the Act to 

preserve state statutes enacted prior to the Act that were designed to 

open local markets to competition. 

Further, the Court vacated the presumption that any item that can 

technically be unbundled should be unbundled. The Court rejected the 

FCC‘s attempt to use “technical feasibility” to define those elements that 

are subject to unbundling. The Court agreed with the LECs that 

“technical feasibility” defines where within the network unbundling is to 

take place, not which elements are subject to unbundling. In addition, 

the rules requiring ILECs to offer interconnection and unbundled 

elements superior in quality to their own, and requiring that ILECs 

recombine unbundled network elements for the ALECs were also 

vacated. 



1 

2 

3 

4 

5 

6 

7 

0 

9 

10 

11 

12 

13 

14 

15 

16 

17 

10 

19 

20 

21 

22 

23 

24 

25 

Q .  

A. 

The Court also rejected the FCC's claim that it could enforce its 

interpretations of Sections 251 and 252 through Section 208 complaint 

proceedings, holding that the State Commissions have exclusive 

authority to enforce the terms of the interconnection agreements reached 

under the Act. If there is a disagreement with the State Commission in 

decisions regarding Sections 251 and 252, the Court stated that the 

exclusive means to review such decisions lies with Federal District Court 

under Section 252(e)(6) of the Act. The Court upheld the FCC rules 

applicable to CMRS providers and reversed the FCC's standards for 

determining when a rural LEC is exempt from the requirements of 

Sections 251 and 252. 

Although the ramifications of vacating many of these rules is readily 

apparent, due to the short timeframe since the filing by the Eighth Circuit, 

BellSouth has not completed its analysis of the implications of several of 

the decisions. 

WHAT SECTIONS OF THE FCC'S RULES WERE VACATED BY THE 

EIGHTH CIRCUIT? 

Specifically, the Court vacated the following provisions: 

n 51.303 - Preexisting agreements; 

51.3- - requirement for superior quality of 

interconnection, if requested; 
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n 51.31 la - requirement for superior quality of access to 

unbundled network elements, if requested; 

51.315(c)-@ - requirement to combine unbundled 

network elements; 

ion 51.317 - Standards for identifying network elements to 

be made available. This section was only vacated to the extent 

that the rule establishes a presumption that a network element 

must be unbundled if it is technically feasible to do so; 

51.405 -Rules with regard to rural telephone companies; 

ns 51 .501-51.515 - Pricing standards for elements, 

including the application of access charges; 

ns 51.601-51.61 1 - Pricing standards for resale; 

ns 51.701-51.717 - Reciprocal Compensation for 

Transport and termination of Local Telecommunications Traffic 

(some sections in this group are excluded as they apply to 

CMRS providers); and 

n 51.609 - Availability of agreement provisions to other 

telecommunications carriers under section 252(1) of the Act. 

MR. HAMMAN AND MR. BRADBURY SUGGEST THAT THE 

STATEMENT OF GENERALLY AVAILABLE TERMS AND CONDITIONS 

SHOULD BE REJECTED BECAUSE IT DOES NOT INCLUDE 

SEVERAL FEATURES OF THE AT&T ARBITRATED AGREEMENT. 

DOES THIS ARGUMENT HAVE MERIT? 

-56- 



i A  

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

l a  

19 

20 

21 

22 

23 

24 

25 

Absolutely not. The Statement fulfills the requirement to offer each of the 

items on the 14-point checklist. This is the only requirement that the 

Statement has to meet. It provides the proper vehicle for other carriers 

to use, if they so desire, to enter the local market quickly without 

negotiating agreements and possibly going through the complex process 

of arbitration. Of course, negotiation is still available to these competitors 

as well. The Statement, as written, is checklist compliant as is required 

by Section 271(c)(2)(8). 

Mr. Hamman and Mr. Bradbury argue that the Statement must contain 

capabilities included in AT&T's arbitrated agreement without regard for 

whether those capabilities are required by the checklist. The Statement 

does not include nor is it required to have included, every item that is 

included in negotiated or arbitrated agreements because some of these 

items go beyond the requirements of the checklist and were specifically 

requested by individual carriers to be included for their own purposes. 

Other carriers may not necessarily want all the conditions that AT&T has 

in its agreement. Of course, if other carriers choose, they can avail 

themselves of previously negotiated or arbitrated agreements. In 

addition, they can use the bona fide request process provided for in the 

Statement to obtain additional capabilities. It seems disingenuous for 

AT&T to complain about the lack of provisions in the Statement when it 

already has an arbitrated agreement that is more extensive than the 

Statement and ATBT should have no interesf in the Statement as long as 

-57- 



1 

2 

3 

4 CHECKLIST EXPANSION 

the items in its agreement are at least as good as what is included in the 
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THROUGHOUT THE TESTIMONY OF MANY OF THE WITNESSES 

THERE HAVE BEEN ATTEMPTS MADE AT EXPANDING THE 

REQUIREMENTS INCLUDED IN THE COMPETITIVE CHECKLIST. IS 

SUCH EXPANSION ALLOWED BY THE TELECOMMUNICATIONS 

ACT? 

No. Section 271(d)(4) clearly states that: “The Commission may not, by 

rule or otherwise, limit or extend the terms used in the competitive 

checklist set forth in subsection (c)(2)(B).” Congress decided the 

checklist was necessary and sufficient to open the local markets to 

competition and apparently gave great thought as to what the provisions 

should be. Congress could have added more items but they chose not 

to do so and even included this provision prohibiting expansion of the 

checklist. This Commission should ignore the self-serving 

recommendations of parties in this docket to expand the checklist. 

Checklist expansion is in contravention of the Act. 

PLEASE PROVIDE SOME EXAMPLES OF CHECKLIST EXPANSION 
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First, on page 7, Mr. Gillan concludes that “local competition 

depends ... upon whether the tools entrants actually needed are available 

in ways that support entry on a commercial scale.” Nowhere in the Act is 

there a requirement that the checklist items be in use on a commercial 

scale before interlATA entry can be sought. This assertion is contrary to 

the logic that produced Track B. BellSouth can comply with the checklist 

even if no facilities-based competitor exists. Given this fact, it is 

impossible for the checklist to contain any kind of actual use requirement 

before compliance can be demonstrated. 

In addition, several intervenors, like Mr. Wood on page 9 of his 

testimony, recommend that regulators should wait to authorize BOC 

interlATA entry until the Commission is confident that markets are 

indeed open. This recommendation is simply a market share test in 

disguise. Again, market share thresholds are not a requirement of the 

Act and were affirmatively rejected by Congress. 

In addition, several intervenors try to expand the checklist to include a 

laundry list of items necessary to BOC entry, that they believe should not 

have been omitted from the Act. Mr. Hamman, beginning on page 3, 

adds operational expertise to the list. Mr. Pfau, on page 3, states that 

BellSouth must demonstrate it is providing nondiscriminatory access by 

obtaining data through performance measurements. Mr. Harnman’s and 

Mr. Bradbury’s additional requirements place competitors in control of 

when the local market will be open to competition. None of these 
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requirements are in the checklist. These requirements would totally belie 

Track B, as stated above, and force a & f & ~  market share test that 

Congress affirmatively rejected. 

HAVE THERE BEEN OTHER CRITERIA PROPOSED WHICH WOULD 

EXPAND THE CHECKLIST? 

Yes. Mr. Gillan on page 39, although not specific, alludes that access 

charges must be reduced to cost prior to BellSouth's entry into long 

distance. Reduced access charges has been a recurring theme in many 

dockets across the nation for years. 

However, this issue of access charge reductions is so far removed from 

the scope of this proceeding that it is obviously just another attempt to 

hold interlATA entry by BellSouth hostage until their demands are met. 

The lXCs have provided a whole wish list of items that they say must be 

met prior to BellSouth's entry into the long distance market. Reducing 

access charges is unnecessary in this proceeding and should not be 

considered. I predicted in my direct testimony that this argument would 

be made by interexchange carriers. What I said in that testimony is still 

true. Reducing access charges to cost is not included in the fourteen 

checklist points. If Congress had intended this to be a requirement, they 

clearly would have included it in the checklist. 
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WHAT ARE THE CONSEQUENCES OF REDUCING ACCESS 

CHARGES TO COST? 

As I stated in my direct testimony, the consequence of this proposed 

reduction in access charges is the elimination of a substantial source of 

support for universal service. If this source of support is eliminated, then 

universal service could be jeopardized. Access charge reductions, as 

well as their effects on universal service, are so far removed from this 

docket that these issues should be considered at another time. Universal 

service and access reform, although vitally important, are extremely 

complex issues; reform of these systems, however, simply has no role in 

this proceeding. The Commission’s attention should not be misdirected 

to address such issues. 

ARE THERE OTHER AlTEMPTS TO EXPAND THE CHECKLIST THAT 

YOU WOULD LIKE TO COMMENT ON? 

Yes. Mr. Gillan repeatedly concludes that availability of network element 

combinations is a necessary precondition for interlATA entry. Network 

element combinations are not a checklist requirement. In fact, as I stated 

above, the Eighth Circuit Court ruled that BellSouth is not required, by 

the Act, to offer such combinations. A capability that is not even required 

to be offered by the Act, surely cannot be a checklist requirement. 

25 REBUNDLED ELEMENTS 
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SEVERAL OF THE INTERVENORS HAVE RAISED THE ISSUE OF 

REBUNDLED NETWORK ELEMENTS. WOULD YOU PLEASE 

COMMENT. 

Yes, since it has received so much attention, I would like to comment 

briefly on the issue of the recombining or rebundling of network elements 

into services equivalent to those offered at retail. Several of the 

intervenors have opined that BellSouth has not provided recombined 

elements as they, the intervenors, have requested. This is simply not the 

case. BellSouth has provided recombined elements as ordered by this 

Commission. In the Order on Motions for Reconsideration of the 

Arbitration Orders (“Reconsideration Order“), the Commission stated that 

it had not addressed the price of rebundled elements in its original Order. 

In its original Order on arbitration, the Commission expressed its concern 

with the FCC’s interpretation of Section 251(c)(3) of the Act, Unbundled 

Access. Specifically, the Commission was “concerned that the FCC’s 

interpretation could result in the resale rates we set being circumvented if 

the price of the same service created by combining unbundled elements 

is lower.” The issue here is not the technical provision of the elements, 

but the price that BellSouth charges for the recombined elements. 

As information, I have attached Exhibit AJV-6, which illustrates the 

consequences of pricing recombined elements as proposed by AT&T. 

This exhibit is the same format that was used in the arbitration 
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proceeding. However, I have changed the resale discount and 

unbundled prices to reflect this Commission’s Order. 

WOULD YOU PLEASE BRIEFLY EXPLAIN THE CHART YOU HAVE 

INCLUDED AS AJVd? 

Certainly. Exhibit AJVB illustrates the financial effect of this issue. Let 

me give you a hypothetical example. Assume there is a business 

customer with two business lines with hunting and a single vertical 

feature on each of his lines. Based on these assumptions, this business 

customer pays BellSouth $69.62 each month for his first line. 

Now consider that this business customer decides to purchase local 

service from ATBT, for instance. As a reseller of BellSouth’s local 

service, ATBT would pay BellSouth $61.27, the retail rate less the 

avoided cost discount approved by this Commission, each month for the 

line and the Company would continue to receive access charges from 

that customer. 

Now consider that ATBT orders unbundled elements to provide the 

equivalent service as provided above. The revenues paid to BellSouth, 

based on the unbundled rates ordered by this Commission, would drop 

to $32.77 for this line. Not only does BellSouth lose significant revenue, 

but ATBT is not subject to the joint marketing restriction on resold 

services. 
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24 Q. IS BELLSOUTH REQUIRED TO REBUNDLE UNBUNDLED ELEMENTS 

25 TO COMPLY WITH THE CHECKLIST? 

Page 2 of the exhibit further illustrates the effect of recombination. It 

shows the average rate for business lines and trunks and residence 

lines, including vertical services, toll and access. First, it shows the 

average retail price of the service. Next, it shows the price for the 

combination of these services for an average customer if the services are 

resold. Then, it shows a difference of ($21.27) for business, if the same 

package of services was sold as AT&T requested. As can be seen, the 

difference between the revenues for the recombined elements and the 

resold services, the loss due to regulatory rules, is significant. When the 

per line losses are multiplied by the number of respective lines, it 

produces the contribution loss at various levels of market share erosion. 

For residence customers, the difference is positive so ALECs would not 

order recombined elements. Essentially, for ten percent of market 

share that an ALEC gains in this manner, BellSouth loses $35M in 

contribution. This is the loss experienced over and above that from 

providing the services at the resale discounted level. 

Based on these results, I believe that this Commission was correctly 

concerned about allowing AT&T to usurp the contributions that this 

Commission placed in retail rates through the artifice of renaming resale 

as rebundling. 
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No. The Eighth Circuit Court examined the FCC Rules and determined 

that BellSouth is not required to rebundle under the Act. As stated 

above, the Court vacated rule 51.31 5(c)-(9 as well as its affiliated 

discussion sections. The Court found that “Section 51.315(c)-(f), cannot 

be squared with the terms of subsection 251 (c)(3).” They go on to say 

that “[wlhile the Act requires incumbent LECs to provide elements in a 

manner that enables the competing carriers to combine them, unlike the 

Commission, we do not believe that this language can be read to levy a 

duty on the incumbent LECs to do the actual combining of elements.” 

Certainly if BellSouth is not required to rebundle under the Act, it cannot 

be a requirement of the checklist. 

MR. GILLAN CONTENDS THAT THE ABILITY TO RECOMBINE 

NETWORK UNBUNDLED ELEMENTS AT THE UNBUNDLED 

ELEMENT PRICES IS A NECESSARY CONDITION FOR 

DEVELOPMENT OF LOCAL COMPETITION. MR. GULINO ASSERTS 

ON PAGE 18, THAT PRICING OF REBUNDLED SERVICES IS 

INCONSISTENT WITH THE FEDERAL ACT. ARE EITHER OF THESE 

ASSERTIONS CORRECT? 

No. There are substantial margins in business vertical services and 

access prices. That is no surprise. As a matter of public policy, this 

Commission originally set these prices to support local residential rates. 

If new entrants are permitted to capture or eliminate those margins 
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23 Q. HOW DOES BELLSOUTH RESPOND TO MR. GILLAN'S ASSERTION 

24 ON PAGE 12, LINES 13-14, THAT IN PRICING NETWORK ELEMENTS 

25 

immediately, residential, principally rural, customers will be harmed. It is 

the Customers that AT&T and MCI do not want to serve who will fund the 

multi-million dollar price breaks that AT&T, MCI and other ALECs will 

receive. This windfall will be achieved by simply changing the way 

services are ordered. ALECs will simply request rebundled elements 

instead of resold service. Nothing else is different. To protect 

consumers, the price for recombined elements cannot equal the sum of 

unbundled element prices when the rebundled and resold services are 

equivalent. This Commission has heard the intervenors arguments 

before and there is no need to address them again in this proceeding. 

BellSouth has not said that it will not provide the recombined elements 

that, in this case, AT&T is requesting. In fact, BellSouth currently offers 

rebundled elements. We believe that we will continue to offer such 

rebundled elements, if BellSouth can establish the appropriate prices for 

these elements. BellSouth is, however, evaluating this decision in light of 

the Eighth Circuit's opinion. What BellSouth has said is that there is no 

requirement in the Act and there is no valid policy reason for the carriers 

to receive recombination priced as they have requested. Additionally, 

the Eighth Circuit found that BellSouth does not have to offer such 

rebundling; and, consequently, such rebundling is not a criterion for 

determining whether the Statement is checklist compliant. 
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THE ENTRANT AND THE INCUMBENT SHOULD FACE THE SAME 

COST STRUCTURE FOR THE NETWORK THEY SHARE? 

Mr. Gillan's suggestion that interconnectors will only utilize unbundled 

elements is contrary to the intent of Congress to provide incentives to 

build infrastructure. He incorrectly implies that prices should be set equal 

to cost and that interconnectors will only utilize unbundled elements. 

Setting prices equal to cost is not required by the Act and would not be 

sound public policy. In addition, in its Reconsideration Order, the 

Commission states, on page 24, "[wle note that ATBT expected all rates 

to be set at cost. However, our rates were based on TSLRIC cost and 

included contribution to joint and common costs. We agree with 

BellSouth that we were pot reaured to set r m  ." (emphasis 

added) 

PLEASE COMMENT ON MR. GILLAN'S STATEMENT ON PAGE 12, 

LINES 28-30, THAT "NETWORK ELEMENTS ESTABLISH THE 

ENTRANT AS A COMPLETE PROVIDER OF LOCAL AND EXCHANGE 

ACCESS SERVICES, AN ECONOMIC PREDICATE TO FULL SERVICE 

COMPETITION." 

Much has been said about the different business opportunities that 

rebundled elements present. The only different business opportunity is 

that ALECs want to pay less for the resold service; avoid paying access 

charges; and avoid the joint marketing restriction. The carrier is no more 

-67- 



1 

2 

the customer’s access service provider using rebundled elements than 

they are using resale. The access service is provided by the same 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

i a  

19 

20 

21 

22 Q.  

23 

24 

25 

BellSouth loop and switch in either case. 

Another baseless reason to support their contention of a difference 

between resale and rebundling is the need to bill for access services. 

Under either scenario, BellSouth provides the access services to the 

carrier. If AT&T, for instance, is the end user’s long distance provider, 

AT&T will not bill access to anyone. End users don’t pay carrier access 

charges, carriers do. AT&T, in this case won’t be billing access to 

anyone; they will simply stop paying it to BellSouth, even though they 

continue to use the same BellSouth equipment in the same way. 

Now, if an AT&T end user served by rebundled elements decides to use 

MCI as their IXC, ATBT would propose to bill MCI for access, but that is 

unnecessary. BellSouth does not need ATBT to bill MCI for the access 

service that BellSouth provides. And, by the way, AT&T also wants to 

keep the revenue in this case. Somehow they believe that it is 

appropriate for BellSouth to provide all of the investment but ATBT to 

receive all of the revenue. 

HOW DOES BELLSOUTH RESPOND TO MR. GILLAN’S ASSERTION, 

ON PAGE 13, THAT NETWORK ELEMENTS ENABLE THE 

COMPETITIVE PROVIDER TO DEVELOP ITS OWN UNIQUE LOCAL 

SERVICES? 
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Mr. Gillan asserts that there are additional capabilities the competing 

provider can offer that are different than what they can provide under 

resale. We disagree with Mr. Gillan’s assertion in this matter. If a 

competitive provider uses unbundled elements combined with facilities of 

their own, unique local services could be developed. However, by strictly 

using elements rebundled by the LEC, no additional capabilities beyond 

resale can be gained. A competitor gets the same capabilities of the 

BellSouth network that are provided through resold services. What they 

can add to the service, what they can do with the service, their ability to 

innovate and serve the customer are all the same under either 

circumstance. 

ON PAGE 26, MR. GILLAN STATES THAT THE FCC REAFFIRMED ITS 

DECISION ON THE PROVISION OF NETWORK ELEMENT 

COMBINATIONS. HOW DO YOU RESPOND? 

First, Mr. Gillan is incorrect; all the FCC did in the recent access reform 

decision was reaffirm its rule that access charges should not apply to 

unbundled elements. It did not reaffirm that recombined elements should 

be offered. As I stated previously, the Eighth Circuit Court vacated the 

FCC rules that prohibited charging access on unbundled elements and 

that required BellSouth to rebundle network elements. The fact that the 

FCC has resurrected the access charge rule under access reform has no 

bearing on this proceeding. 
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PLEASE COMMENT ON MR. GILIAN'S ASSERTION, ON PAGE 16, 

THAT UNBUNDLED LOCAL SWITCHING IS THE HEART OF LOCAL 

EXCHANGE SERVICE. 

If unbundled local switching is truly the most critical element to create 

services and generate revenues, then competition should be in full force. 

The switch is one of the easiest items for the lXCs to provide on their 

own, as several ALECs have already done. If what Mr. Gillan says is 

true, then there should be broad scale local competition from all carriers 

providing services using their own switches. 

DOES THE UNBUNDLED LOCAL SWITCHING NETWORK ELEMENT 

ESTABLISH THE PURCHASER AS ITS SUBSCRIBERS LOCAL 

TELEPHONE COMPANY IN EVERY RESPECT? 

No. Nowhere in the Act or the FCC rules does it state that the unbundled 

local switch establishes its purchaser as its subscriber's local carrier. 

The part of the FCC Order that Mr. Gillan quotes on page 18 says 

nothing about the entrant becoming the subscriber's local telephone 

company. It is ludicrous to believe that the unbundled local switching 

network element could do this alone. Other elements are required in 

conjunction with the switch to provide service coequal to BellSouth. The 

ALEC can purchase the unbundled local switching element from 

-70- 



1 BellSouth and combine it with loop, transport and other services obtained 

2 

3 

4 Q. DOES BELLSOUTH PROVIDE AN UNBUNDLED LOCAL SWITCHING 

5 

6 THE FCC RULES? 

7 

8 A. 

9 
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ELEMENT THAT SATISFIES THE REQUIREMENTS OF THE ACT AND 

Yes. The ALEC can buy BellSouth unbundled switching and receive all 

of the features the switch provides. Mr. Gillan’s criticism of unbundled 
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switching is based on the fact that BellSouth advocates that AT&T 

should not receive the access revenues when it purchases the combined 

loop and port. Mr. Gillan just does not like the price AT&T should pay for 

the recombined services. Mr. Gillan has repeatedly attempted to 

distinguish between recombination and resale but has not successfully 

achieved this goal. 

16 

17 Q. 

18 

19 COMPLIANCE WITH THE CHECKLIST. 

20 

21 A. 

22 

PLEASE COMMENT ON MR. GILLAN’S REFERENCE, ON PAGE 24, 

TO THE DOJ’S REJECTION OF AMERITECH’S MICHIGAN 

First, whether the DOJ is right in their rejection of Ameritech’s Michigan 

compliance is not germane. The DOJ nor the Attorneys General have 

23 

24 

25 

any expertise in evaluating the requirements of the competitive checklist. 

The DOJ stated that Ameritech could not receive in-region interLATA 

authority unless it makes common transport available in conjunction with 
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both unbundled switching and the “network platform”. The “network 

platform” is available in the BellSouth region and ALECs can purchase 

combinations of network elements. In addition, the way Ameritech 

provides common transport is different than the way BellSouth provides 

common transport. Common transport is available to competitors in 

Florida. BellSouth does not have the same problems offering common 

transport that the DOJ was alluding to in the Ameritech evaluation. 

DOES THE ACT REQUIRE BELLSOUTH TO PROVIDE UNBUNDLED 

NETWORK ELEMENTS IN A MANNER EQUIVALENT TO THE 

MANNER BELLSOUTH PROVIDES SUCH ELEMENTS TO 

THEMSELVES AS MR. GULINO STATES ON PAGE 22? 

No, the Act requires the provision of nondiscriminatory access. In 

addition, BellSouth does not provide unbundled loops to itself so the 

statement that BellSouth provides loops to itself in 48 hours or less is 

simply not true. In addition, Mr. Gulino expresses concern about huge 

delays in BellSouth’s provisioning of unbundled loops. This is a 

mischaracterization with regard to the parity issue. If no facilities are 

available, BellSouth as well as the competitor would be delayed by an 

equal amount of time in providing service. 

WHAT OTHER ISSUES RELATED TO RECOMBINATION NEEDS TO 

BE ADDRESSED? 
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Mr. Hamman, at pages 27-32, uses the term unbundled platform or 

platform configuration to describe recombination of elements. He then 

states that BellSouth is unable to implement this unbundled platform. 

There is nothing unique about the means to provision this unbundled 

platform which is simply recombination of network elements. Their 

platform is simply retail services that will be resold. Consequently, 

BellSouth can implement AT8T's request, provisioned as resale. Again, 

BellSouth is not required to offer this capability and, therefore, it has no 

bearing on checklist compliance. 

11 SUFFICIENCY OF INTERIM RATES 
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MR. WOOD ON PAGE 5, ALLEGES THAT THE INTERIM RATES AND 

PERMANENT RATES SET BY THIS COMMISSION IN ARBITRATION 

DOCKETS DO NOT SATISFY THE REQUIREMENTS OF 252(d)(1) OF 

THE ACT. HOW DO YOU RESPOND? 

Mr. Wood is just plain wrong. Interim and permanent rates as 

established by this Commission satisfy the requirements of Section 

252(d) of the Telecommunications Act. Again, I reiterate what the 

Commission stated in its Reconsideration Order, "[w]e agree with 

BellSouth that we were not required to set rates at cost." Mr. Wood's 

erroneous contention is based on his misrepresentation that Section 

252(d)(1) requires that rates should & cost. However, Section 

252(d)(l)(A) states that interconnection and network element charges 
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testimony but chooses to ignore it. 

MR. WOOD, ON PAGE 24, STATES THAT THE RATES SET IN THE 

ARBITRATION ARE INTERIM AND NEED FURTHER INVESTIGATION 

BEFORE PERMANENT COST-BASED RATES ARE SET. DOES THIS 

MEAN THE INTERIM RATES ARE NOT COST BASED? 

No. The Commission has adopted TSLRIC as the cost methodology for 

establishing permanent rates. Where TSLRIC studies were not provided, 

the Commission set interim rates based on Hatfield Model costs or 

BellSouth tariffs. The FPSC will set permanent rates for these items 

based on TSLRIC studies that have now been filed by BellSouth. The 

fact that a different cost methodology was used to set interim rates does 

not change the Commission's conclusion that the interim rates are cost- 

based. Section 252(d) requires the rates for interconnection and 

unbundled network elements to be cost-based but does not specify what 

methodology this Commission must use. The Commission is certainly 

free to use one methodology in establishing interim cost-based rates, 

while using a different methodology to adjust these costs and prices on a 

permanent basis. The rates ordered by this Commission in the 

arbitration will remain in effect until such time as the Commission orders 

the rates changed just as is done today with tariffed rates. Existing rates 
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GEOGRAPHIC DEAVERAGING OF SOME NETWORK ELEMENTS. 

PLEASE COMMENT ON HIS DISCUSSION. 

are always subject to review and change - a characteristic that is 

common in the marketplace. 

The Florida Commission will determine what the proper permanent rates 

should be. BellSouth is currently in compliance with the Act and, 

therefore, there is no reason to delay BellSouth’s entry into the interlATA 

long distance until permanent rates are set. 
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First, rate deaveraging is not a requirement of the Act, is not required to 

be checklist compliant or to obtain interlATA relief. It is, therefore, not a 

relevant issue to be considered in this proceeding. Since Mr. Wood has 

raised it, I will, however, respond briefly. BellSouth has never agreed to 

deaverage rates in Georgia, which is what Mr. Wood seems to be trying 

to insinuate in his testimony. While BellSouth agrees that GQ,& may vary 

by geographic area and that there are different levels of universal service 

support in different rates, this is not the arena to address the issue. The 

different levels of universal service support, while an important issue, is 

more appropriately addressed in conjunction with all other issues, 

including rate rebalancing, related to universal service, not as a stand 

alone issue. The Commission addressed geographic deaveraging of 

unbundled elements in its Order No. PSC-96-1579-FOF-TP. In that 
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Order on page 23, they state,"[w]e also find that the Act can be 

interpreted to allow geographic deaveraging of unbundled elements, but 

we do not believe it can be interpreted to require geographic 

deaveraging. We further find that the record in this proceeding does not 

support a decision to geographically deaverage the price for unbundled 

elements ..." 

DO YOU AGREE WITH MR. WOOD'S ASSERTION THAT TSLRIC 

CANNOT BE USED AS A COST BASIS FOR DETERMINING RATES 

UNDER SECTION 252 OF THE ACT? 

No. Mr. Wood claims that because TELRIC and TSLRIC produce 

different results, this Commission's rates are not cost based. This claim 

is irrelevant, as well as being wrong. The Act does not specify a 

particular cost method. The Commission decided to use TSLRIC. The 

fact that it is different from TELRIC is obvious and does not change the 

fact that this Commission set prices based on cost. In addition, the 

Eighth Circuit's Ruling has vacated the FCC's pricing rules and has given 

sole responsibility for pricing to the states. This Commission is free to 

choose the appropriate cost method to meet the Act's requirement that 

prices are set based on cost. As I stated previously, the Eighth Circuit's 

Ruling gave the State Commission exclusive jurisdiction over such issues 

as this. 

25 ALLEGATIONS OF UNFAIR COMPETITION 
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VARIOUS PARTIES HAVE ALLEGED THAT BELLSOUTH HAS 

EXHIBITED UNFAIR COMPETITIVE PRACTICES IN THE PAST. ARE 

THEIR CHARGES TRUE? 

No. In an attempt to demonstrate that BellSouth does not compete fairly, 

the intervenors have listed several past occurrences in which BellSouth 

and these parties have not agreed on certain issues. Some of these 

alleged acts were ordered by Commissions; some have been resolved 

by the parties through the normal course of business; and others have 

been resolved by regulators in favor of BellSouth. These parties would 

have the Commission believe that anytime BellSouth has a legitimate 

disagreement with another carrier, that BellSouth is acting 

anticompetitively. This is not only untrue, it is simply an attempt to keep 

BellSouth out of the interLATA market and retain the existing oligopoly. 

BellSouth has been a leader among local exchange carriers in pro- 

competitive policies and actions. A USTA advertisement in The Wall 

Street Journal on February 13, 1997 shows that BellSouth has 

negotiated more interconnection agreements than any other RBOC. In 

fact, BellSouth has over 577 signed agreements to date, 93 in Florida. 

BellSouth has repeatedly stated that it believes that competition for local 

exchange services will be in the public interest if implemented in a 

competitively neutral manner. 
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In my following testimony, I will address many of the allegations 

presented by the intervenors. BellSouth has provided reasonable 

explanations to these allegations which clearly do not reflect that 

BellSouth has participated in any anticompetitive activity. 

ALLEGATIONS HAVE BEEN MADE BY SEVERAL WITNESSES THAT 

THE ACSl AND SPRINT METROPOLITAN EXPERIENCES 

DEMONSTRATE THAT BELLSOUTH CANNOT PROVIDE 

INTERCONNECTION AND ACCESS AS REQUIRED BY THE ACT. 

PLEASE RESPOND TO THESE ALLEGATIONS. 

As these customers can attest, BellSouth has indeed provided the 

access and interconnection that was agreed upon in their negotiated 

contracts. BellSouth agrees that, as with most new processes, there 

have been some start-up problems. BellSouth has handled these 

problems and is currently providing the services requested. Further, 

BellSouth is continually striving to ensure that these new processes work 

properly. There is no basis for concluding from these occurrences that 

BellSouth cannot meet the requirements of the checklist. 

MS. CLOSZ TESTIFIED CONCERNING SPRINT METROPOLITAN 

NETWORKS DIFFICULTIES IN OPERATING AS AN ALEC IN 

CENTRAL FLORIDA. HAS BELLSOUTH ADDRESSED HER 

CONCERNS? 



1 A. Yes. The events Ms. Closz references in her testimony are past 

2 operational issues concerning unbundled loop provisioning. These 

3 issues have been subsequently resolved. If additional issues arise, 

4 BellSouth will naturally continue to work with Sprint Metro to resolve 

5 them. 
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ON PAGE 7, MS. MURPHY STATES THAT BELLSOUTH’S PRICING 

POLICIES MAKE IT ECONOMICALLY INFEASIBLE FOR ACSl TO 

PROVIDE LOCAL SERVICE TO RESIDENTIAL CUSTOMERS. WHAT 

IS YOUR RESPONSE TO THIS ALLEGATION? 

Ms. Murphy is suggesting that BellSouth’s unbundled loop is priced too 

high and BellSouth should lower its unbundled loop price in order for the 

ALECs to be able to compete. However, she totally ignores the fact that 

BellSouth’s residential local exchange service is priced below cost. As 

required by the Act, the unbundled loop is priced based on cost and 

therefore exceeds BellSouth’s basic residential exchange service rate. 

An ALEC can offer vertical services, long distance or other features in 

conjunction with basic service to the residential customer which makes 

the offering economically feasible and allows the ALEC to compete with 

One way to resolve this problem is through the establishment of a 

universal service fund from which ACSl and other parties could draw 

funds to support the unbundled loop. Another resolution would be rate 
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rebalancing in which residential local exchange service is increased to 

cover its cost and business exchange service is reduced closer to cost. 

Ironically, this solution has been proposed in Kentucky and Ms. Murphy 

objected to rebalancing rates. In Kentucky she stated that rebalancing is 

anticompetitive because ACSl would have difficulty competing for 

business customers if BellSouth decreased business rates closer to cost. 

MS. MURPHY, ON PAGE 10 OF HER TESTIMONY, BEGINS A 

DISCUSSION REGARDING COMPLAINTS ACSl HAS FILED WITH THE 

GEORGIA PUBLIC SERVICE COMMISSION AND WITH THE FCC DUE 

TO "BELLSOUTH'S CONTINUING FAILURE TO PROVISION 

UNBUNDLED LOOPS TO ACSl ON A TIMELY BASIS". PLEASE 

COMMENT. 

ACSl is attempting to bring foward again the complaint which was filed 

with the Georgia Commission in December, 1996. BellSouth responded 

to that complaint on January 16, 1997. The Georgia Commission 

ordered that ACSl's original complaint be held in abeyance pending 

review and recommendation by the Commission staff. ACSl withdrew 

that complaint and refiled in July, 1997, making many of the same 

allegations that were made in December. On June 3, 1997, BellSouth 

filed its Opening Brief in File No. E-97-09 with the FCC in response to 

ACSl's Federal Complaint on this same issue. A copy of BellSouth's 

brief in reply to ACSl's complaint at the FCC is attached as Exhibit AJV- 

7. 
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21 Q. MS. MURPHY ASSERTS ON PAGE 11 THAT "BELLSOUTH 

22 UNlLATERALLY ADMINISTERED THE CUTOVER WITHOUT 

23 CONTACTING ACSI". WOULD YOU EXPLAIN WHY BELLSOUTH DID 

24 

25 

NOT CONTACT ACSl FOR A COORDINATED CONVERSION? 

In BellSouth's responses to the complaints, BellSouth acknowledged that 

ACSl had experienced some unintended delays and service interruptions 

in connection with the initial unbundled loops it ordered from BellSouth. 

These problems have been corrected. In addition, BellSouth has 

demonstrated that ACSl's own failures contributed significantly to the 

problems of which it complains. Moreover, since ACSl's complaint was 

filed, BellSouth has successfully provisioned several hundred loops in 

compliance with the performance criteria contained in the 

BellSouth/ACSI agreement. 

Her allegation of continuing problems is contradicted by ACSl's own 

witness Richard Robertson in Georgia. On March 3, 1997, Mr. 

Robertson admitted under cross examination that ACSl has no current 

complaint with the status of BellSouth's efforts to correct service 

problems (Georgia PSC Docket No. 6863-U, March 3, 1997, Hearing 

Transcript pages at 1216 and 1219). He further stated that BellSouth 

has been "responsive" in addressing such issues (Georgia PSC Docket 

6863-U, March 3, 1997, Hearing Transcript at page 1219). 
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It is not solely BellSouth’s responsibility to contact ACSl regarding 

conversions of end user customers from BellSouth to ACSI. As stated in 

Section IV, D3. of the ACSllBellSouth Interconnection Agreement, 

approved by the Commission in Order No. 961509 dated December 12, 

1996, issued in Docket No. 960969, it is both ACSl’s and BellSouth’s 

responsibility to establish “a 30-minute window within which both the 

ACSl and BellSouth personnel will make telephone contact to complete 

the cutover.” There obviously was a miscommunication or no 

communication made by either party for these initial cutovers of 

unbundled loops. ACSl submitted these “live” customer orders without 

contacting BellSouth for proper procedures or testing for the orders. To 

ensure this is not an on-going problem, BellSouth is currently initiating 

contact with ACSl on each conversion of end user customers to ensure 

each conversion is performed on a coordinated, consistent and accurate 

basis. 

Ms. Murphy does not admit that the agreement is also binding on the part 

of ACSl with regard to coordination and communication efforts. Per 

Section XVIII. of the Interconnection Agreement, ACSl and BellSouth 

were to “adopt a schedule for the implementation of this Agreement. The 

schedule shall state with specificity, ordering, testing, and full operational 

time frames.” 

According to BellSouth’s records, there has been no discussion to 

implement this part of the agreement. Instead, without communicating 
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with BellSouth, without testing any ordering processes, without 

establishing any time frames for coordination, ACSl began submitting 

orders for the conversion of “live” access lines from the BellSouth switch 

to ACSl’s equipment. 

ON PAGE 12, MS. MURPHY SAYS THAT ON DECEMBER 23,1996, 

ACSl RECEIVED ORDERS FOR 113 ACCESS LINES AND ASSUMING 

A FIVE DAY TURN AROUND, THESE 113 ACCESS LINES SHOULD 

HAVE BEEN CUT OVER BY DECEMBER 28,1996, BUT IN FACT, 

BELLSOUTH HAD CUTOVER FAR FEWER LINES BY THAT DATE. 

WOULD YOU ADDRESS THIS ASSERTION? 

Yes. According to BellSouth’s documentation, as of December 28, 1996, 

BellSouth had received only 37 orders for unbundled loops, not 113. Of 

those 37 unbundled loop orders, 16 unbundled loops were completed by 

December 28, 1997 and an additional 21 unbundled loops were pending 

with a due date that had not arrived. Orders issued by ACSl in mid and 

late December were either worked by the due date or were re-negotiated 

with ACSl for deferred due dates. Since December 18, 1996, BellSouth 

has processed all ACSl orders for unbundled loops by the agreed upon 

due dates. 

MS. MURPHY STATES, ON PAGE 14, THAT THE PROBLEMS ACSl 

HAS EXPERIENCED ARE NOT RESOLVED. ADDITIONALLY, SHE 

GOES ON TO STATE THAT BELLSOUTH HAS NOT PUT THE 

-83- 



1 

2 

3 

4 A. 

5 

6 

7 

a 

9 

10 

11 

12 

13 Q. 

14 

15 

16 A. 

17 

l a  

19 

20 

21 

22 

23 Q. 

24 

25 

PROPER SYSTEMS IN PLACE TO HANDLE ANY SIGNIFICANT 

VOLUMES. DO YOU AGREE WITH THAT CLAIM? 

No. It is unclear why Ms. Murphy continues to make such a claim. 

BellSouth is processing orders for unbundled network elements from any 

ALEC. As stated earlier, BellSouth has resolved the problems 

encountered with ACSl’s initial orders for unbundled loops. According to 

BellSouth documentation, when ACSl filed the complaint with the 

Georgia Commission on December 23, 1996, BellSouth had worked all 

orders that had been submitted by ACSl with a due date of December 

23, 1996 or earlier. 

HAS ACSl SUBMllTED ORDERS TO BELLSOUTH IN ACCORDANCE 

WITH ITS INTERCONNECTION AGREEMENT? 

No. ACSI has submitted and continues to submit orders to BellSouth’s 

Local Carrier Service Center (LCSC) in a variety of formats in 

contravention of Section 1V.C. 1 of the Interconnection Agreement. This 

type of ordering behavior causes delays and errors to occur with the 

process. The submission of orders in non-standard formats has caused 

severe processing delay in some of the orders that Ms. Murphy refers to. 

CAN YOU EXPLAIN SOME OF THE FORMATS IN WHICH 

BELLSOUTH HAS ACCEPTED ORDERS FROM ACSl FOR 
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UNBUNDLED LOOPS AND THE ASSOCIATED NUMBER 

PORTABILITY? 

Yes. For example, some of the orders for unbundled loops submitted by 

ACSl include the printing of a “computer screen form” and faxing that 

printed form to the center as a Local Service Request (LSR). This 

computer screen form does not match the LSR. The Local Carrier 

Service Center (LCSC) representative who has been specifically trained 

on what information to utilize on the LSR is unnecessarily delayed in 

processing the order by having to translate and interpret the information 

and populate the LSR, all without introducing errors. 

Service Provider Number Portability (SPNP) forms are designed to 

provide the information required for porting the existing BellSouth 

number to the new local exchange carrier number, and to also provide 

information for the directory listing. ACSl has provided copies of the 

actual directory page, attached to the SPNP form, with the end user 

customer’s information circled for the BellSouth LCSC representative’s 

use to complete the directory information on the SPNP form. 

Most of ACSl’s unbundled loop orders have included and have required 

SPNP orders to be worked simultaneously with the installation of the 

unbundled loops. Contrary to Ms. Murphy’s claims, some of ACSl’s 

orders carried a due date for the unbundled loops two days prior to the 

due date for the telephone numbers to follow the new loops. If BellSouth 
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had worked the orders the way the orders appeared in the LCSC, the 

ACSl end user customers would not have been able to receive incoming 

calls for two days. BellSouth negotiated another due date with ACSl for 

the conversion of these customers so the loop and the telephone number 

would be worked simultaneously. 

When supplementing LSRs to defer due dates, ACSl has provided the 

information in the form of a typed sheet versus a supplemental LSR. The 

sheet appears with a list of telephone numbers in one column, the due 

date in the next column and the new or supplemental due date in the last 

column. This information is provided to the BellSouth LCSC 

representative for the representative's use in completing the 

supplemental LSR forms on behalf of ACSI. 

Upon receipt of such non-standard ordering information from ACSI, the 

LCSC representative must input the customer's information on the proper 

ordering forms to accommodate the customer's requests. The ordering 

systems can only process information which is provided in the correct 

format. This is true of ACSl's and any other Company's orders, including 

BellSouth's. This type of ordering behavior causes confusion, creates 

additional potential for error, and a need for special handling by the 

LCSC representative. It also results in delay in processing orders for 

other customers utilizing the LCSC. In order for the service to be 

properly and promptly provisioned, both BellSouth and ACSI, or any 

ALEC, have to fulfill their obligations to the process. 
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ON PAGE 20, MS. MURPHY STATES THAT IN ORDER FOR ACSl TO 

BE ABLE TO COMPETE EFFECTIVELY, BELLSOUTH MUST PROVIDE 

INSTALLATION SERVICES AT PARITY WITH BELLSOUTH’S 

INSTALLATION FOR ITS OWN CUSTOMERS. PLEASE RESPOND. 

Ms. Murphy misrepresents that installation intervals for unbundled loops 

ordered by the ALEC must be the same as installation intervals for 

bundled services provided by BellSouth to its basic exchange service 

customers. From her statements, it appears that the installation of these 

services is similar. However, this is not the case. Provisioning 

unbundled loops requires physical labor to separate the facility from the 

BellSouth network and connect it to ACSl’s facilities. On the other hand, 

when BellSouth provisions bundled service for basic exchange 

customers, the loop usually already exists and the only activity required 

is to activate the service in the switch. The requirements to provide 

these two types of installation are totally different. 

The FCC recognized the difference in setting its rules for unbundled 

elements. In the FCC’s First Report and Order in CC Docket 96-98, the 

FCC established Rule 51.313 on combination of unbundled network 

elements. Specifically, Rule 51.31 3(b) states that “where applicable, the 

terms and conditions pursuant to which an incumbent LEC offers to 

provide access to unbundled network elements, including but not limited 

to, the time within which the incumbent LEC provisions such access to 
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unbundled network elements, shall at a minimum, be no less favorable to 

the requesting carrier than the terms and conditions under which the 

incumbent LEC provides such elements to itself.” The rule requires 

BellSouth to provide the ALEC access to unbundled elements the same 

as BellSouth would provision unbundled elements for itself. As stated 

above, installing unbundled loops is not the same activity as provisioning 

an existing loop for a new end user customer. In order to have parity 

with BellSouth’s service to end users, ACSI could resell BellSouth’s 

services while they are establishing their network. 
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11 Q. HAS BELLSOUTH REFUSED TO NEGOTIATE SPECIFIC 

12 INSTALLATION INTERVALS WITH ACSI? 
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14 A. No. The ACSl agreement contemplates that the patties will establish 
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installation intervals that will enable ACSl to provide service via 

unbundled loops to its customers in an equivalent timeframe as 

BellSouth provides services to its own customers. Such intervals are 

currently being negotiated and have not yet been agreed upon. 

However, BellSouth has provided proposed language to ACSl that it will 

cutover subscribers to ACSl within five days of receipt of a complete 

order from ACSI. ACSl has not accepted this proposal; nevertheless. 

BellSouth has adhered to this commitment since December 12, 1996 in 

Georgia and will continue to meet the due dates requested by ACSl on 

orders for unbundled loops. 
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WHAT IS BELLSOUTH’S RESPONSE TO MS. MURPHY’S 

ALLEGATION ON PAGE 21 OF HER TESTIMONY, THAT BELLSOUTH 

IS ENGAGING IN ACTIVITIES THAT ARE IMPEDING ACSI’S ABILITY 

TO COMPETE IN THE MARKET FOR LOCAL SERVICE? 

Ms. Murphy has provided several examples of BellSouth activities that 

she states prevent ACSl from freely competing for local customers. Her 

first complaint is that BellSouth has signed up business customers to 

multi-year contracts before opening its local markets. The Customer 

Service Arrangements that she is alluding to have been in place for years 

as BellSouth’s response to certain competitive situations. Once these 

contracts expire, ALECs as well as BellSouth can bid on providing future 

services. In addition, ALECs can still market to these customers. If a 

particular ALEC provides a more appealing service offering, these 

business customers can certainly opt out of the BellSouth contract 

according to the termination of contract provisions. 

Ms. Murphy also presents testimony regarding access to buildings. She 

states that BellSouth has established entrances to all office buildings in 

the business district while ACSl has difficulty gaining access to some 

buildings due to limited space or requests for large sums of money to 

enter buildings. If any inequity exists here, it is controlled by the property 

owners, not BellSouth. BellSouth is not charging access fees to 

buildings; the property owners are. These fees are established by the 

property owner as a source of revenue from telecommunications 

-89- 



1 

2 

3 

4 

5 

6 

7 Q. 

0 

9 

10 

11 

12 A. 

13 

14 

15 

16 

17 

i a  

19 

20 

21 

22 

23 

24 

25 

companies. For future entry, BellSouth would be subject to pay these 

same access fees to enter the buildings. In fact, BellSouth has 

encountered some of these same problems in Florida with regard to 

other ALECs. This is a problem, not only for ACSl but for all 

telecommunications carriers. 

WHAT OTHER EXAMPLES OF ANTICOMPETITIVE BEHAVIOR DOES 

MS. MURPHY PROVIDE TO SHOW THAT BELLSOUTH IS IMPEDING 

ACSI’S ABILITY TO COMPETE IN THE MARKET FOR LOCAL 

SERVICE? 

On pages 22 and 23, Ms. Murphy further states that BellSouth’s Property 

Management Services Agreement is anticompetitive. These agreements 

are voluntary agreements made between BellSouth and property 

management. There is nothing to prevent ACSl from offering this same 

type of agreement if they so desire. As a type of sales agent, the 

property manager recommends BellSouth as the provider of choice. 

However, the agreement in no way excludes ACSl’s entry into the 

building. Paragraph 10 of the standard agreement states “even though 

Property Management shall recommend BellSouth as the provider of 

choice for local telecommunications services to tenants, nothing in this 

Agreement shall be construed to preclude any building tenant from 

obtaining telecommunications services from others legally authorized to 

provide such service.” Clearly, ACSl can market to any of the tenants, 

the ultimate user of the service. In addition, the Property Management 

-90- 



1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 Q. 

17 

i a  

19 

20 

21 

22 A. 

23 

24 

25 

Agreement has a provision that if either party is dissatisfied with the 

alliance, upon written notice, the contract can be terminated within 30 

days and the property manager simply loses incentive credits. It should 

be noted here that, in Florida, ALECs are entering into similar, more 

exclusive agreements with property owners. In fact, BellSouth has been 

told by the property owners that it cannot serve customers on these 

properties or even come onto the property. 

Finally, Ms. Murphy on page 24 of her testimony, states that BellSouth 

has been requiring sales agents to sell BellSouth local services 

exclusively. Again, these are voluntary arrangements between BellSouth 

and the sales agents. ACSl can do the same thing. Surely there are 

other sales agents available in Florida should ACSl choose to use this 

option. 

FINALLY, ON PAGE 25, MS. MURPHY CITES THE FORMAL 

COMPLAINT REGARDING ACTL MOVES FILED BY ACSl WITH THE 

FCC ON FEBRUARY 15,1996, AS AN EXAMPLE OF 

ANTICOMPETITIVE CONDUCT ENCOUNTERED WITH BELLSOUTH 

FOR CARRIER BUSINESS. PLEASE RESPOND. 

ACSl is trying to draw an interstate access issue that is currently being 

investigated by the FCC into this proceeding. ACSl alleges that 

BellSouth waived Reconfiguration Non-Recurring Charges (RNRCs) 

under the Network Optimization Waiver (NOW) tariff for its customers 
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and did not waive those charges for ACSI. This issue arises because the 

NOW project did not apply to Access Customer Termination Location 

(ACTL) Moves. An RNRC is always applicable for ACTL Moves, whether 

the activity involves a BellSouth customer or an ACSl customer. ACSl is, 

in fact, BellSouth’s customer in this case. 

As an example, there is no RNRC applicable for a single non- 

channelized special access DS3 (because of the LightGate Link 

architecture). However, because the switched access DS3s are not 

under the LightGate architecture, RNRCs do apply. These charges 

apply equally to a BellSouth customer or an ACSl customer. A special 

access DS3 may or may not be channelized; a switched access DS3 is 

always channelized to the DSO level. The charges applicable for each 

w e  of semi% are indeed different, but these charges are applied 

equally without regard to the m e  of c-. 

The FCC has an ongoing investigation into this complaint, FCC File No. 

E96-20. BellSouth responded to two sets of interrogatories dated June 

3, 1996 and July 29, 1996 and two Motions to Compel both dated August 

28, 1996 in this complaint proceeding. In the responses to the 

interrogatories, BellSouth outlined in detail how the charges are applied 

and described the functions to support the costs incurred for the work 

performed. The responses to the interrogatories are a matter of public 

record and we ask the Commission to take administrative notice of the 

responses. 
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MS. STROW INCLUDES AS EXHIBITS JS-8 AND JS-9 TO HER 

TESTIMONY TWO LETTERS FROM IC1 TO BELLSOUTH RAISING 

ISSUES. PLEASE COMMENT ON THESE ISSUES. 

The issues that Ms. Strow raises by inclusion of these exhibits are old 

issues, as the dates on the letters demonstrate. These issues were 

responded to and, as far as the BellSouth personnel responsible were 

aware, satisfactorily resolved. BellSouth is committed to resolve all 

problems and/or misunderstandings with ALECs in as timely a manner 

as possible, and did so in this case. Ms. Strow appears either to be 

aware of only the problems that IC1 encounters and not the solutions, or 

is trying to paint a very one-sided picture of BellSouth’s performance. In 

either case, her portrayal is less than accurate. 

PLEASE SUMMARIZE YOUR TESTIMONY. 

My rebuttal testimony has, I hope, made it very clear that BellSouth plans 

to file for, and meets the requirements for, entry into the interLATA 

market under Track (A) of the Telecommunications Act. I have 

emphasized throughout my testimony that, in this proceeding, BellSouth 

has requested this Commission to do just two things. First, the 

Commission should approve BellSouth’s Statement, which will be used 

for several purposes, as being compliant with the checklist requirements 

in Section 271(c)(2)(B) of the Act. Second, this Commission, in order to 
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fulfill its consultative role to the FCC, should accumulate the facts 

necessary to assess the current market conditions existing in Florida. 

These are the only two actions that this Commission needs to address in 

this docket. 

Based on the facts, this determination can easily be made. BellSouth 

has proven that the Statement does indeed meet the 14-point 

competitive checklist and should be approved to further open local 

markets. Consumers in Florida will indeed benefit from BellSouth's entry 

into the long distance market. The fact that the lXCs are so insistent 

that BellSouth's entry should be delayed for some unknown period of 

time proves that they are fearful of real competition in the long distance 

market that might break up the comfortable oligopoly that has existed 

since divestiture. 

On the other hand, nothing has been presented in the cases of any of 

the intervenors which would prevent this Commission from concluding 

that the Statement should be approved as checklist compliant. The wish 

list of items the ALECs have provided is nothing more than a tactic to 

delay BellSouth's entry. This wish list, in many cases, runs counter to 

the Act and the intent of Congress to open all markets to competition. 

BellSouth would ask that this Commission not be sidetracked by all of the 

issues raised which are not germane to the purpose of this docket. The 

requests to rearbitrate numerous issues, the expansion of the checklist to 
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include items such as reduced access charges, the list of alleged bad 

acts, etc. are simply red herrings and are clearly irrelevant to the task at 

hand. Clearly, the lXCs and the ALECs have been grasping at straws 

and pulling out every trick in the book to take the focus away from the 

two goals of this proceeding. BellSouth would ask this Commission to 

ignore all the attempted side-shows and distractions and keep focused 

on the goals of this proceeding. 
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Filcd: July 18,1997 

Before BOWMAN, WOLLMAN and HANSEN, Circuit Judges. 

HANSEN, Circuit Judge. 
h 

When Alcxauder Graham Bell, after spilling sulfuric acid onhimsclf, first- * t h e  
words, "Mr. Watson, come hac, I want you,"  cross a 
phone line in 1876,' he could not have possibly imagintd that his invention would explode into 
the current technologically-advanccd, multi-billion dollar telewmmuni-cations industry. Nor 
wuld he have foreseen the amount of legislation, regulation, and litigation that his invention 
would generate. 

*. Y - 

L B.drgr0-d 

One hundred twenty ytass a h  Bell's discovay, Congress passed the 
Telewmmunications Act of 1W2 (the Act), which was de&ned, in part, to erode the 

r' 

219 (Mercer 'George P. Oslin, of Tc-sat~ms, . .  
University Press 1992). 

'Telecommunications Act of 1996, Pub. L. No. 104-104,110 Stat. 56 (to be 
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monopolistic natrne of the local telephone service industry by obligatiq the cuuent pviders of 
local phone service (known as "incumbent local exchauge carriers" or "iucumbent LECs") to 
faciitate the entry of compaing compnies into local telephone service markets across the 
country. Specifically, them forces an incumbent LEC (1) to pemit arrqueshng . newentrantin 
the incumbent LEC's local market to intacomrcct with the incumbent LEC'S existing local 
network and thereby use the incumbent E ' s  network to compete with the incumbgnt LEC in 
providingtel*ne services (iImmlmA 'on); (2) to provide its compamg . tehmmlmications 
carriers with access to iudividual elements of the humbent LECS own network on an 
unbundled basis (unbundled access); and (3) to sell to its Competing telecommunications carriers, 
at wholesale rates, any telewmmlmications service that the incumbent LEC provides to its 
customers at retail rates, in orderto allow the competing carrierstonsell the 
services (resale)? 47 U.S.C.A. 5 251(c)(2)-(4) (West Supp. 1997). ' A compaay seeking to 

one or any c o m b d o n  of these tbrec servks. Through these three duties, and the Act in 
general, Congress sought "to promote compaitioa and reduce xegulation in order to seam Iowa 
prices and higher quality services for American telewmmunicatim collsumers and mcoursgt 

the rapid deployment of new telecommunications technologies." Telecommunications Act of 
1996, Pub. L. No. 104-104, purpose statement, 110 Stat 56,56 (19%). 

/-. 

enter the local telephone service market may request an humbent LEC to provide it with any 

r- 

The Act also establishes a system of wgotktions and arbilratiom in &to fadhate 

substantive mphmnts . When a competing camier asks an incumbent LEC to provide 

have a duty to negotiate in good faith the tams and conditions of an agreement that accomplishes 
the Act's goals. 47 U.S.C.A. 68 251(c)(l), 252(a)(1). If the parties fail to reach an egreement 
through voluntary negotiation, either party may petition the respective state utility commission to 
arbitrate and resolve any open issues. Id 8 252(b). The final agreement, whether accomplished 

voluntary agreements between incumbent LECS and comFeting carriers to implement the A d s  

interconnection, unbundled access, or &e, both the incumbent LEC and the competing cerria 

~ 

codified as amended in scattered sections of Title 47, United States Code). 

'We refa to these duties as "the local competition provisions.- 

'All ref-ces in this opinion to sections and subsections of the 
Telecommunications Act of 1996 in West's United States Code Annotated 
(U.S.C.A.) are to the 1997 supplement. 

- 

F- 
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- through negotiation or arbitration, must be approved by the state commission. Id. 8 252(eX1). 

Several sections of the Act also direct the FCC to participate in the Act's implementation. 
U id §§251(bX2), (dXl), (e). 252(eXS). On AuBust 8,1996, 
the FCC issued its First Report and Order? This documat contam * theAgcncy'sfinrlinrrrrand 
rules6 pertaining to the local Compaition pvisions of the Act. 

Soon after the FCC released its First Report aud Order, many petitioners, collsisting 
largely of incumbent LECs and state utility ammissions fnrm across the country, tiled motions 
to stay the First Report and Order in whole or in part Although most of the petitioners requwted 
the courtto stay the entire. First Report and Order, theirspecSc attacks focusedprhmdy on the 
FCC'srules regarding the prices that the inarmbent LECS could charge their new competitors for 

transport and termination of local telecommunications trafIic? The paitionem argued that the 
FCC exceeded its jurisdiction in establishing prices for what is cspentially local intrastate 
telecommunications service and that the pricing rules violate the termsofthe Act. After the cases 

interconnection, unbundledacc*is, aud nsale, as wenasontherulesngerding the pri ce3f or the 

were consolidated in this cirmit, we decided to staytanporariy, pending OUT final review, the 

'First Report and Order, Impl&entation of the L&al Competition 
Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98 (Aug. 8, 
1996) [hereinafter First Report and Order]. 

The FCC's rules are contained in Appendix B of the First Report and Order 
and now are codified in scattered sections of Title 47, Code of Federal 
Regulations. 

/-. 

'Transport and temmat~ 'on of telecommunications is the process whereby a 
call that is initiated by a customer of one telecommunications carrier is routed to a 
customer of a different telecommunications carrier and completed by that carrier. 
The telecommunications carrier that "temmate s" or completes the call to its 
customer typically charges the other telecommunications carrier for the cost of 
terminating the call. The Act imposes a duty on all local exchange carriers 
(incumbents and new entrants) to establish reciprocal compensation arrangements 
for such transport and termma ' tion of phone calls. Ses id 9 25 l(bX5). 
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- operation and effect of the pricing provisions and the "pick and choose" rule found in the First 
109 F3d R e p o r t a n d O r d e r . ~  

418 (8th Cir.), 117 S. Ct 429 (1996); u at 423 (explaiuing 
"pick and choose" rule in greats detail). 

... 
* 

htheirmainbricfsandoralargumcnts,thCpCtiti~nOWrcneWand*thdrettacks 
against the Agencfspricingrules, and they also widen the scope of thek challenge to the First 
Report and Order and assail additional FCC des, particularly the agcnCYs mn-price ngulations 
peaaining to the incumbent LECS' mtnmdhg obligations. Our d e w  of the extensive 
arguments in this case has wnfinned our initial beliefthatthe FCC aceeded its jurisdiction in 
promulgating the pricing rules rcgadiug local telephone service. We also rcmaiD convinced that 
the- FCC's "pick and choose" rule would fwtrate the Act's design to make. privately negotiated 
agreements the prefured mute to local telephone  on. Our conclusions regarding the 
additional challenged policies and rul& m the FCC's First Report and orda are COnEaimd 
throughout the remaiDdQ of this opinion 

United States COW of Appeals have been panted exclusive statutory jurisdiction to 
review the FCC's final orders pursuaut to 28 U.S.C. 0 2342(1) (1994) and 47 U.S.C. 0 402(a) 
(1 994). We must defm to administrative agency intepem *oris only if they aR lxdswnt with 
the plain meaning of a statute or are nasonable cmstmch 'onsofambiguousstaades. & 
1 467 U.S. 837, 842-45 (1984). 
Thus, we are empowered to ova~rm an agency intapntetion when the interpretation conflicts 
with the plain meaning of a m u a t  84243, when the intepem 'on is an umeasonable 
constn~ction of an ambiguous statute, u at 844-45, or when an agency acted arbitrarily or 
capriciously m adopting its heqnet& 'on. a 5 U.S.C. 6 706 (1994); chevron. 467 U.S. at 844. 
In this case, m emphasize at the begirming that our review does not encompass any 

daennination regarding the wisdom or prudence of the policies Congress set forth in the Act, 

assigned PrnogatiVes of the Legislative Branch of our national govmment. 
those considerations beingthe COnstitutidy- 

A. The FCCs Pricing Mea 

4 



r- All of the petitioners vehcmenty challenge the FCC's pricing rules. Their primary target 

cost" (TELRIC) method to calculate the costs that an incumbent LEC incurs in meking its 
facilities available to competitors. &g 47 C.F.R. $6 51.503,51505 (1996). After applying the 
TELRIC method and arriviug at a cost figure, the state wmmissions, axoxbg to the FCC's 
rules, must then daQrmne . the price that an incumbent LEC may charge its competitors, bascd on 

wdex the provisions of the First Report and Order, rn to be used by the state commissioIls if 
they do not use the T E W C  mcthod to calculate costs. &g id 8§51.503@)(2), 51.513, 
51.705(a)(2), 5 1.707. The incumbent LECs assert that these proxy rates also do not accllrately 
reflect their costs and arc artificially low. The petitioners also challenge several otha FCC 
regulationspertainingtothepri~thattheincumbentLEcsarepermittedtochargeforfutfilling 
theirnewdutiesunderthe Act &id $8 51.601-S1.611,51.701-51.717. 

is the FCC'S mandate that state ~0-m eniploy the "total d m  1q-m incnmmtal 

the TELRIC-~~~VUI cost fim.'  he p t i t i o m  also challenge the FCC'S proxy ratcs, which, 

The petitioners' first line of attack against the FCC's pricing rules is their claim that the 
FCC has no jurisdiction to promulgate thcsc rules. They argue that the Act 
plainly directs state commissions, not the FCC, to set the prices that an incrrmbmt LEC may 
charge an incoming competitor for inmmm&~ 'on, unbundled ~cccss, aiui rcsale, and also to 
determure ' the prices for the transport and termum * ' onofca l l s ,whcnthes ta teco~ons  
conduct arbitrations under the Act' The petitionus also asscrt that -section 2@) of the 

P 

'Many of the incumbent LECs complain that the TELRIC method does not 
incorporate their "historical" or "embedded" costs (costs that an incumbent LEC 
incurred in the past to build its local network and has not yet fully recovered under 
state regulations) into the cost figure that forms the basis for determhhg the rates 
that the incumbent LECs may charge. id 8 51.505(d)(l). The incumbent 
LECs argue that the TELRIC method un- s their costs to provide 
interconnection and unbundled access and results in prices that are too low, 
effectively requiring them to subsidize their new local d c e  competitors. 

The  FCC's rules and regulations have direct effect only in the context of 
the state-run arbitrations, because an incumbent LEC is not bound by the Act's 
substantive' standards in conducting voluntary negotiations. &.e 47 U.S.C.A. 
§ 252(a)(l), (eX2). While we have no way of quantQiig the indirect effect the 
existence of these new rules had or may have on the positions taken by the 
incumbent LECs and their new competitors during the negotiation phase, we 

-5- 
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Commmications Act of 1934, 47 U.S.C. g 152(b) (1994), denies the FCC jurisdiction to 
daermine these rates because the rates involve local iatraststc commrmicationssavict. The 
FCC and its supporting intervenors, however, contmd that the Act clearly grants the FCC the 
power to issue jnicing rules rcgarding local telcplumc service and that d o n  2(b) does not 
preventthecomrmss 'on from having jurisdiction to issue the pricing rules at issue hne. They do 
not claim that the FCC's pricing authority is d u s i q  instead, they argue that the Act 
establishes shared or parallel jurisdiction -the states and the FCC under which the FCC is 
to issue general rules governing the mtumkhg Inoccdurrs, while the state commissi(Ms are I& 
to establish the actual prices by applying the FCC's mrmrtatra After wrcfully mding the 
language of the Act and m y  considering and mrieWing all of the agmmts, we conclude that 
the FCC exceded its jurisdidoninpromulgating~pri~Iuks. 

/" 

1. The Pkin Language of Sections 251 and 2!D 

The petitioners point to the language wntahcd in mbsectiom 252(c)(2) and 252(d) to 
supporttheir claim thatthe Act directly grantsthe state ammissions the -to daamim 
the rates involved in implunenthg the local wmpctition provisiom of the Act. Indeed, 

tu "establish any rates for inmwmma 'on, subsection 252(c)(2) r q u k  a 
services, or network elements awrding to subsccaon . (d) of this segion." Meanwhile, 
subsection 252(d), entitled "Fticing sta&&," lists the req ' ' thatthe- 
must meet in making their daarmnah '0ns0ftheappropriateratesforintaconnection,~bundled 
access, resale, and musport and termnab ' 'on of traffic. 47 U.S.C.A. 5 252(dX1)-(3). These 
StaMOry provisions lmdeniably authorize the state commissions to detemum . thepricesan 
incumbent LEC may charge for f d f i l h g  its duties under the Act. 

. .  f l  

. .  

The FCC and its suppoaers do not contest the fW that state COmmiSSioILS have the 
responsibility to set prices lmda the Act Instead, they claim that subsection 251(d)(l) gives the 
FCC parallel authorityto issuC ngulations governing the rate-making methods by which state 
commissions establish the prices that incumbent LECs may charge their new competitors for 
connecting with and piggy-backing on the LECs' networks. They claim that subsection 252(c)(1) 

believe the mutual knowledge that a state commission would be required to abide 
by these rules during the arbitration phase (absent our stay) had or would have 
some impact on the negotiations. 

F 
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quires the state COmmiSSiOllS to follow these FCC madates when they daarmne theactual /". 

prices. The FCC also bclitves that scvcial gcnaal rulemaking provisions of the 
Communications Act of 1934, namely subseaions 154@), 201(b), and 303(r), provide it with 
additional authority to promulgate its pricing rules. a 47 U.S.C. 88 154(i), 201(b), 303(r) 
(1994). 

Despite the FCC's contmtions, we are not convinced that these provisions supply the 
FCC with the authority to issue ngulatiaos governing the pricing of the local iatrsstete 
telecommunication services that the imdmt LECs are now legally obligated to provide to 
their new competitors. Subsection 251(d)(l) provides that 
"[wlithin 6 months after February 8,1996, the conmussl * 'onshallc4nnpleteaIlactionsmccssery 
to establish regulations to implement the req . of this section." 47 U.S.C.A. 8 Ul(dX1). 
The FCC believes this provision supplies the Agency with ovcrsrchiog picnary authority to 

regulate al l  aspects of d o n  251 and rtasolls that because subsection 2Sl(c) quires rates for 
interconnection, unbundled ~cccss, and collocation to be "just, reasonable, and 

)It id 0 251(c)(2Xd), (cX31, (cX6), the FCC has the PO- to regulste these nondiscnrmnatory 
rates and any other rates mentioned in section 251. We atre not persuaded by the FCC's 
in-on. We believe that subsection 25l(d)(1) operates primarily as a time COIlstrainf 
directing the Commission to complete expeditiously its rulemaking regarding - only the areas in 
section 251 where Congress expressly d e d  for the FCC's iwolvement'o. No- m section 
251 is the FCC authorized . 
unbundled access, and resale, and the tmsport and terminaxion of teltcommunications tra86c. 

. .  - 
specificauy to issue rules goVCming the lates for intaconnecti w, 

The Commission's reliance on general rulemaking provisions that predate the 
Telecommunications Act of 19% also feats no bet&er. While subsection 201@) does grant the 
FCC jurisdiction over charges regarding communications services, those services are expressly 
limitedtointerstate or foreign communications services by subsection 201(a). &g 47 U.S.C. 
9 201. consequently, subsaxion 201(b) does not provide the comrmssl . 'onwiththecndhorityto 

''Such areas ate limited to subsections 251(b)(2) (number portabiity), 
conditions on resale), 251(d)(2) 251(c)(4Xg) @vention of discnrmnatory 

(unbundled network elements), 251(e) (numbering administration), 251(g) 
(continued enforcement of exchange access), and 251(hX2) (treatment of 

. .  

r" comparable carriers as incumbents). 
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P legulate the rates of local htramte phone service and ncithcr do subsdons 154(i) or 303(r). 
Both of these subsections mezely supply the FCC with anciUery auhrity to issue rrgulations 
that may be. necwsaryto fulfill its primary directives containedelsewhae in the statute. Neither 
subsection confers additional substantive authority on the FCC. b id 88 154(i), 303(r); 

v. FCC 905 F2d 1217, 1241 11.35 (9th Cir. 1990) (explaining that Title I of the 
alsp 

Communications Act of 1934, in which d o n  154(i) is cantsined, confers only ancillary 
authority to the FCC). Thus, we conclude that none of the SEatUtory provisions relied on by the 
FCC supply it with jurisdiction owr the pricing of local telephone service." 

The absence of any direct FCC pricing authority ow local t&phone service is fhtal to 
the Agency's theory that the Act requks the state cOmmiSSioILS to share such local pricing 
authority with the FCC. While subsection 252(c)(l) does require the state wmmissions to ensure 
that their resolutions of arbitrated disputes comply with both d o n  251 and witb the FCC's 
regulations made pursuant to section 251, as explained above, no provision in d o n  251 

reference wfiatsoever to the FCC in the d o n s  of the Act that dircctly authorize the state 
commissions to establish prices confirms to us that congrcsS did not envision the FCC's 
participation in daermining the prices that the incumbent LECs will be able to charge for 
opening their networlcs to new cntraats. Subsection 252(c)(2) comrmmds state commissions to 
"establish any rates for intermme& 'on, service, or network elements" and it req uksthunto 
follow only the standards in subsdon (d). 47 U.S.C.A. 8 252(c)(2). In turn, subsection 252(d) 
refers exclusively to the de&mmab * 'ons by state commissions of the just and 

authorizes the FCC to the rates of local phone savi~e.'~ ~ o r e o ~ e r ,  the absence of my 

r' 

- 

"At oral argument, counsel for one of the intervenors in support of the FCC 
for the first time argued that section 401 of the Act, 47 U.S.C.A. 5 160 (West 
Supp. 1997), implies that the Commission has jurisdiction to issue its pricing 
rules. We decline to address this argument since it was not raised in the parties' 
opening briefs. Sce Sb&msm v. Dayenjmrf_c ty Sch. 110 F.3d 
1303,1306-07 n 3 (8th Ci. 1997). 

12We recognize that the Act does create such a division of labor between the 
state comrkssions and the FCC with respect to those areas where section 251 
specifically calls for the Commission's participation. Sce note 10 and 
accompanying text. 

P 
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reaSOnable rates, ami it provides statutory standards for the state commissions to foUw when 
*the nltts, thus aeed for d d i t i d  FCC-mandated standards OT 

g~idelines.'~ Ssg id, 8 252(d). 

~dditionally, the FCC'S nferm~e to the Cable ~ c t "  as ~n acample of a system of parallel 
federal and state jwkiictionoveranindustry'srates only bolstasourviewthatno such shared 
scheme regarding the poww to set prices was intended by the Congnss in the 
Telecommunications Act of 1996. In sharp contrast to the Telecommunications Act, several 
provisions of the Cable Act explicitly grant the Commission thc author& to regulate the rates of 
cable companies and explicitly q u i r e  state auhontm - .  to follow the comrmssl ' 'on's ratanaldng 
rules. &g 47 U.S.C. 8543(a)(2)-(3), @) (1994). Thc Cable Act simply and forcefully 
demonstmtcs that the Congress is capable of clearly its desire to gmut the FCC 
authority over local rates when it wishes to do so. Thc Telecommunications Act contam ' n o  
such articulation with respect to the local competition provisions. collsequently, we conclude 
that the Act plainly grants the state Commissions, not the FCC, the authority to daemune . the 
rates involved in the implemcotah 'on of the local competition provisions of the Act'' 

2. Section 2(b) and the Imposribility Exception - 
l 3 M 0 ~ ~ e r ,  the provisions of subsection 252(d) expressly state that the 

states are setting the rates "for the purposes of" subs&tions 251(cX2) 
(interconnection duty), 251(cX3) (unbundling duty), 251(c)(4) (resale duty), and 
251(b)(5) (reciprocal compensation duty). 

"Cable Television Consumer Protection and Competition Act of 1992, Pub. 
L. 102-385, 106 Stat. 1460 (codified amended in sca#ered sections of 47 
U.S.C.). 

''Our d- 'on that the FCC's belief that it has jurisdiction to issue 
local pricing rules conflicts with the plain meaning of the Act negates any 
deference owed to the Commission's interpretation and obligates us to vacate the 
FCC's pricing rules. %e chevmn. 467 U.S. at 842-43 ("If the intent of Congress 
is clear, that is the end of the matteq for the court, as well as the agency, must give 
effect to the unambiguously expressed intent of Congress."); 
bwer & Light Cn v. m, 487 U.S. 354, 382 (1988) (Scalia, J., concurring) 
("[Iln defining agency jurisdiction Congress sometimes speaks in plain terms, in 

. . .  . 

n 
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Any ambiguity regarding the FCC's vacuum of dm&y OVQ local telecommunications 
pricing under the Act is resolved by the opuation of section 2@) of the Communications Act of 
1934,47 U.S.C. § 152(b). Section 2(b) provides that "nothing in this chapter shall be comkucd 
to apply or to give the PCC] jurisdiction with respect to.. . chages classifications, practices, 
services, facilities, or regulations for or in CmmeCtl 'onwith'. I '  communicatiom service." 
Id W e b c l i e v e t h a t t h e p k s t h a t ~  local nrchengt &em may charge their new 
competitors for intaconncctiw, unbundled access, and resale-& services and hicilities that will 
enable the competitors to provi& compctiq 1psal telecommuoications service-as well as the 
rates for the traasport and tamination of tel-unication traffic qualify as "charges . . . for or 
in connection with hhstate communicationssavice."'6id. In- 
E%(;, 476 U.S. 355, 370 (1986), the Supmnc Court explained that section 2@) "fences off 
intrasCate matters &om FCC regulation. The FCC and its supporting htcrmms attempttoslip 
through the fence by arguing that this case quaEes as an exception to the operation of section 

2(b). 

.. 

The Supreme Court emphesized that section 2(b) constitutes an explicit cmgmsional 
denial of power to the FCC and suggested that Congnss could ovaride section 2(b)'s command 
only by unambiguously panting the FCC autlmity over 
intrastate telecommunications matters or by directly m m  section 2(b).-I&5ha, 476 U.S. 
at 377. The only other gate through the 2(b) fence is the "impossibility" exception, which has 
evolved out of the C o d s  opinion in Louisiana This quite naww exception provides that the 
FCC may preempt state regulation of hastate telecommunications mattcrs only when (1) it is 
impossible to scparatc the interstate and intrastate compomnts of the FCC e o n  and (2) the 
state regulation would negate the FCC's lawful authority over interstate communication. s,G!& 

a at 375-76 n.4; catifomia v. FCC, 39 F.3d 919,931 (9th Ci.  1994), . 115s. 

c 

which case the agency has no discretion.") 

"The FCC itself both acknowledges that the Telecommunications Act of 
1996 deals predominantly with local intrastate markets and Tecognizes that the 
obligations_ of incumbent LECs to provide interconnection, unbundled access, and 
resale are designed to increase competition in lpEal telecommunications markets. 
(FCC Br. at 1-3, 5.) The intmstate character of the requirements contained in 
sections 25 1 and 252 is discussed further infra. 

r' 
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Ct 1427 (1995); W C  v. F a  880 F.2d 422, 429 @.C. Cir. 1989). Tht FCC and its 
suppoxting intervenors sssa t tha t the tamsof the  Act supply the comrmssl ' 'onwithadirectgrant 

of inkasme priciug authority d3ic ient to ovcrcome the +on of section 2@). Alternatively, 
they argue that the impossibility exception mnovcs section 2(b) as a barrier to the FCCs pricing 
rules. We are not convinced by the rcspomhts'argumm here, and we believe that the 1996 
Act, when coupled with section 2@), maudaks that the states have the exclusive authoe to 
establish the prices regadhg the local competition provisions of the Act. 

r- 

As explained earlier, the FCC argues that Conpes unambiguously granted it htmstak 
pricing authority through the relationship bawcen subsedons 251(d)(l) (directing the 
Commission to establish regulations to implement the of section 251 by August 8, 
1996) and 251(c) @erioaicauy mentioning that the incumbent LECs' rates must be just and 
reasonable). We have now rejected this intcrpletatr 'onasbeingiucmmmt * withthe plain 
meaning of the Act, and we have concluded exactly the opposite-that the Act directly and 
straigl l t fomy a s s i p  to the states the authority to set the prices reganiing the local 
competition provisions of the Act in subsections 252(c)(2) and 252(d). C m s e q u d y ,  the FCC's 
inkqrewtion of the Act does not dun- an mambigwus grant of htmsbte authoritytothe 
FCC required either to jump over or pass througb section 2(b)'s fence. & Lauisiana 476 U.S. 
at 376-77 n.5 (explaining that section 2(b) also operates as a rule of statuhy conshuction, 
commanding that nothing in the Act be CoIlStrutd to extend FCC 
jurisdiction to intrastate telecommunications). 

M 

Congress is fully capable of opening the gate in the 2 0 )  fence in order to grant the FCC 
intrastate ratemakiq authoritywhenit wishesto do so. Once again, provisions ofthe Cable Act 

the rates for the basic service tier are teasonable." 47 U.S.C. 5 543@)(1). Moreover, section 276 
of the Telecommunications Act itself directly requires the FCC to establish a compensation plan 
regarding both intrastate andintusme pay phone calls. 47 U.S.C.A. 5 276(b); 
-No. 96-1394,1997 WL 358160, at *5 (D.C. Ci. July 1,1997). The 
FCC's roundabout conshuction in its effort to claim &aswe pricing authority under section 25 1 
of the Telecommunications Act is notably stxahcd in stark mmparkmto the direct grant of such 
authority co&ined in both the Cable Act and in section 276 of the Teleu~mmunications Act, 
thus providing more indications that Congess intended to rcs~ve for the states the retained 
authority to set the prices regarding the local competition provisions contained in section 251 of 

illustratethispoint ontsuchprovisionrtads,"TheComrmssl * 'onshall,byregulation,asurethat 

c 
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the TelecommuniCations Act of 19%. Additionally, certain noIlpridng @om of the 
Telecommunications Act provide the FCC with much more direct and unambiguous grants of 
in- authority than the FCC's strained reading of subsections 251(d) ad 251(c). For 
instance, subsection 251(b)(2) burdens LECk with "[tw duty to provide . . . number portability 

" 47 U.S.CA 8 251(b)(2) west inaccordancewithnquirements~bedbythecamrmsslon. 
Supp. 1997). In conkas& no provision of the Act UIlllmbiglloUsly mpim for the local 
competition pvisions to comply with FCC-prescribcd rqkme&, no provision 
unambiguously directsthe FCC to issue suchpliEinorcgulations, ad there is no stmightfomard 
and uuambigwus modification of d o n  2(b) in the Act" coasequently, section 2(b) remains a 
barrier 
to the validity of these FCC pricing des. 

f l  

. .  

Faced with the absence of such au unambiguous grmt of intrastSte pricingauthoritytothe 
FCC, the Commission and its suppOrting iatcmnors mortto arguiog that section 2(b) is easily 
overcome whenever a f a  statute's unambiguously apply to htmtate 
telecommunication mattas, because they believe the FCC has plenary authity to implement all 
such federal staadory nsuiranents . Theybelievethatthe~decisionsupportstheir 
proposition that section 2(b) prevents only the FCC's ancillery jurisdiction fkom &ending into 
intrastate areas, but that it does not limit the f&d Commission's primary - jurisdiction, which, 
they argue, presumably extends as far as the reach ofa federal communications statute. We do 
not believe that section 2@) is limited m this mauner, nor do we think the Supreme hurt's 
decision in Louisiana stands for such a far-reaching proposition. 

P 

Although the Court's decision in Louisiana focuscd'on whether section 22o(b) of the 
Communications Act of 1934 itself applied to htmtate telecommunication mattas, it did so 
onlybecausesection22OundcniablydirectedtheFCCtoad * .  the depreciation calculations 
required by the statute. 

Co-ion"); & X&&m& 476 U.S. at 366-68. In other words, we believe that the 
* 47 U.S.C. 822o(b) (1994) (npeatedly ref- to "the 

"'In fact, provisions that expressly exempted the local competition 
provisions--of the Act from the operation of section 2@) were included in the 
earlier versions of both the House and Senate bills, but the Conference Committee 
deleted them h m  the 6nal version of the Act. &e S. 652, 104th Cong. 
5 101(c)(2) (1995); H.R. 1555,104th Cong. 8 lOl(eX1) (1995). 

/4 
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decision indicates that in order to qualify for the "unambiguous' exception to section 
2@), a statute must k& unambiguously apply to intrastate telecommunication martas 
unambiguously direct the FCC to implement its provisions. In Louisiana d o n  22O(b) clearly 
passed the second prong but failed to Met the first prong. In the present case, we have the 
opposite situation: the pricing provisions of sections 251 and 252 clearly apply to intrastate 
tel-uuication service, but thcy do not unambiguously call for the FCC's participation in 
Sening the rates. To the contrary, the Act spcci6dy calls forthe state 
COmmiSSiOIIS, not the FCC, to daamrne . t h c r a t c s f o r ~  'on. llnbudd Bcccss, d e ,  
dtransportandt ' "on of trafEc. Ses 47 U.S.CA 8 252(c)(2), (d). comquedy, we 
reject the FCCs contention that its rulemalring authority is cocxtmm 've with the reach of cvcry 
provision of a federal statute inmlviug telccommmiications. Section 2(b) is not a limit on 
conpresss ability to legislate in the area of intrastste telecommunications; it is, however, a iimit 
on the FCC's abiity to regulate in the area of intrastate telcmmmmications. Thus, a federal 

intrastate jurisdiction upon the FCC; the statute must also dircctly grant the FCC such intrastate 

f i  

statute's mere application to intrastate tcle.communication mattas is insufficient to confer 

authority in order to 0vQCome the opastion of d o n  2(b).'* 

Thenspondents' C h a n c e  to breach the d o n 2 @ )  fence licswiththe "impossibility" P 

exception to section 2@). As mentioned above, the impossibility exception allows nu FCC 

intrastate components of the BssQtod FCC regulation and the state ngulation would negate the 
FCC's authority over intaState communication. 476 US. at 375-76 n.4; 
C d h k d X C ,  75 F.3d 1350,1359 (9th Cir.), 116 S. Ct. 1841 (1996); NARUC. 
880 F.2d at 429. 

regulation to preempt a state regulation whm it is impossible to sqa& the intcrState and 

We believe that this exception does not apply to the cirnrmstances of this case and thus 

'*The FCC and its supporting intervenom assert that the provisions granting 
the Commission general rulemaking authority (47 U.S.C. $5 154(i), 201(b), 
303(r)) provide the FCC with plenary authority that is coextensive with the reach 
of all fedegl telecommunications law. For the reasom we previously found these 
sections to be inadequate to supply the Commission with the direct authority to 
issue the local pricing rules, we find them inadequate to provide the FCC with 
such sweeping authority here. 

7- 

-13- 



f l  does not give the FCC the authority to dictate pricing regulations governing the local competition 
provisions of the Act. First, teiewmmunidon mtemak@ traditionally has been capable of 
b e i i  separated into its interstate andinmstate 
compo-. In f b a  other statutory provisions pndathpgthe 1996 Act require such +on to 
occur and commaud a joint board of fedeml and state rcg&ors to execute the separations 
process. 47 U.S.C. $8 221(c), 41qc) (1994); d N A R u c .  880 F2d at 425. 

Second, and more w y ,  the FCC has not demonstreted that the states' authority to 
establish the rates in connection with the local amptition provisions of the Act would negate 
any valid authority the commrssl . 'onhasoverintcrsEate wmmunications or impede any of its 
in- ~ g d a t o ~  goals. califamia 75 F3d at 1359 (burden 011 FCC to .demomtrate 
negation). The impossibility exception is pnmised on a pmmption analysis, and "[tlhe critical 
question in anyprecmption analysis is always whtther Congms intended that federal regulation 
supersede state law."" Lwisbm, 476 U.S. at 369. Comequedy, our iuquiry returns to the 
language of the Act. As illustrated above, the tams of &Act clearly Mcate that C h g r e s  did 
not intend for the FCC to issue any pricingrules, let alone preempt statc pricing rules regarding 
the local competition provisions of the Act. k 47 U.S.C.A. 8 252(c)@), (d). Because the Act 
clearly grants the states the authority to set the mtes for interwnuection, unbundled access, 
resale, and transport and tamination of ttaffic, the FCC has no valid pricing authority over these 
areas of new localized cornpaition forthe states to negate. n ~ n  agency i a y  not act at a ~ ,  let 
alone preempt state authority, in an area where Cwgress has explicitly denied it jurisdiction." 
NARUC. 880 F 2 d  at 428. The fact that there are specific sbtutoy provisions that expressly 
indicate that the states have the authority to daarmm . the rates for these local 

this case from all of the cases that invoke the t e l ~ ~ u n i c a t i o n s  services dlsmgdw 
impossibility exception to allow the FCC to preempt state regulations. 

4 F3d 1505 (9th Cir. 1993); 
EGG 
39 F.3d 919 (ah CK. 1994); cslifomia v. FCG 

f i  

. .  . 

.. 
886 F2d 1325 @.C. Cir. 1989). &cause none of the courts invoking 

1 9 A l t h ~ ~  the FCC claims it is merely seeking a joint role with the states in 
the r a t e w g  process under the Act, by requiring state commissions to employ 
the TELFUC methodology and its other assorted pricing mechanisms, the FCC is 
seeking to preempt any state pricing regulation that would employ a different 
methodology. 

r' 
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the impossibility exception had the essistance of a fdual statute that specifically detumined 
who had jurisdiction ova the tel-mmuuidons arra at issuc, those courts had to nsart to 
analyzing the i n t e r m e h i  characta of the telecommuuicatiom services, as q u i d  by 
Sections 151 and 152 ofthe Communicatiom Act, in orderto make such adetaminab 'on. Hue, 
however, subsections 252(c)(2) and 252(d) clearly assign jurisdiction ova the rates for the local 
competition provisions of the Act to the state wmmissions, thus avoidiag the need to a u a l p  the 
&ematehicharactaoftheseservice. 

rc 

Even a traditional analysis of the htematdktmhte @ty of the local cornpaition 
provisions of the Act meals that these fimctions (Le., htmxmcd on, unbundled access, resale, 
and tnmport and tcrminatiOn of traffic) are frmdamcntally htmsbte in -, thus the FCC's 

regulation of the rates for these services. The Act primarily focuses on facilitating competition in 
telephone service. markets by imposing several new duties ( i inncc t ion ,  unbundled 

access, and rede-the l d  competition provisions) on incumbent exchange terriers. 47 
U.S.C.A. 9 251(c). Allowing competing telecommuuicatiom CarriaS to have direct access to an 
incumbent local exchange canids established network m order to enable the new carrier to 
providewmpetinggd local telephone service is anmtmstateaUivityeventhoughthe local 
network thus invaded is mmehmes . 
the respondents' contentions, section 2(b) does 
not prevent the FCC h m  having jurisdiction only ova matters that are purely intra&&. The 

"We note that the FCC's jurisdiction over the access charges that LECs 
collect from interexchange c8ITiers (IXCs) for terminating the IXCs' inkmate toll 
calls on the LECs' networks does not imply that the Commission also has 
jurisdiction over the rates that incumbent LECs may charge competing local 
exchange carriers for inteaconnection with or unbundled access to the incumbent 
LECs' networks. Interconndon and unbundled access are distinct from 
exchange access because interconnection and unbundled access provide a 
requesting carrier with a direct hookup to and extensive use of an incumbent 
LEC's local network that enables a requesting d e r  to provide local exchange 
services, while exchange access is a service that LECs offer to interexchange 
carriers Gthout providing the interexchange carriers with such direct and 
pervasive access to the LECs' networks and without enabling the IXCs to provide 
local telephone service themselves through the use of the LECs' networks. 

traditional j d c t i o n  over interstate wmmuuicatiom will not be negated by the states' 

P 

&.lo contraryto usedtooriginetcorcompleteintastate - 

P 
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+ Supreme Court rejected such aposition in its decision in-: 

m e  cannot accept respondcnts'argument that 8 152(b) does not control because 
the plant involved in this case is used intacha?lgeab ly to p r o v i d e  both interswe 
andintrasEate service, and that even if §152@) does reserve to the state 
commissionssomeauthorityova"catainappects"ofietrestste commlmi&wit 
should be "confined to ietrestste matters which arc'separable hm and do not 
su~yaffecr interswecomm~cat io lL" 

476 U.S. at 373 (citation omitted). Moreover, we Aterate that the text of section 2(b) itself 
indicates that the FCC does not have jurisdiction over matters "in connec6 'on with" iatrastate 
service. 47 U.S.C. 8 152(b). consequently, the fact that the local wmp&ion provisions of the 
Act may have a tangential impact onintaState services is not d c i e n t  to overcome the 
operation of section 2(b) and does not alter the -y nature of the Acrs local 
competition provisions. We note that the Act's dem graut of authody to the state 
commissions is entirely collsistent with the states' historical role in tel-uuidons 
regulation, given the hastate quality of the local competition provisions of the Act. Beccluse 
the impossibility exception does not apply in this case, Section 2(b) nmsins a -built 
fence that is hog tight, h- high, d bull stron& p v d h g  the FCC hm intruding on the 
states' intrastate &. 

-. 

- 

Having concluded that the FCC lacks jurisdiction to issue the pricing rules, we 
vacate the FCC'S pricing rules*' on that ground done and ch00s.e not to review these rules on 

~ 

'%e pricing rules refm to 47 C1.R $8 51.501-51.515 (inclusive, except 
for section 5 1.5 15(b) which we found to be a legitimate interim rate for intersme. 

I No. 96-3604, 1997 access charges, a Shmp.&hve 
WL 352284, (8th Cir. June 27, 1997)), 51.601-51.611 (inclusive), 51.701-51.717 
(inclusive). 

.. 

Because Congress expressly amended section 2(b) to preclude state 
regulation of entry of and rates charged by Commercial Mobile Radio Service 
(CMRS) providers, 47 U.S.C. $8 152(b) (exempting the provisions of Section 
332), 3326)(3)(A), and because section 332(c)(1)@) gives the FCC the authority 
to order LECs to interconnect with CMRS carriers, we believe that the 
Commission has the authority to issue the rules of special concern to the CMRS 
providers, Le., 47 C.F.R. §$ 51.701, 51.703, 51.709(b), 51.71l(a)(l), 51.715(d), 
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their merits. ?-- 

B. The FCC's "Pi& and Choose" Rule 

The petitioners next assert that the FCCs socallcd "pick and choose" rule, 47 C.F.R 
5 51.809, is an lmreesoaable 'on of subsection 252(i). Subsection 252(i) provides 

A local exchange carrier shall makc available any ietaCOmreCtion, service, or 
network element provided under an agmment approved under this section to 
which it is a party to any other requesting telewmmtmkations Carria upon the 
same tams and conditions asthoseprovidcdinthe 

47 U.S.C.A. 8 252(i). With its "pick and choost" rule, the FCC ~~K&xI  this section of the 
Act to allow requesting Carrias to "pick and choose" among i&.&d pvisions of other 
interco~onagreunentsthathaveprevidybcennegotiated 
between an incumbent LEC and otherrcqueSting carriers without being required to accept the 
terms and conditions ofthe agreements intheir enthy.  The petitionem argue that sucharule is 
unduly burdensome on incumbent L E G  and that it will thmt negotiations bccause it allows a 
later entrant to select the favorable tams of apriorapproved agmmentwithoutbeing bound by 
the corresponding tradeoffs that were made in e d m g e  for the favorabe provisions sought by 
the new entrant TIE petition- BSSQ~ that subsection allows &&sting carrias the 
option to select the terms and conditions of prim sgreanents only as a whole, not in a pimeal 
fashion. 

- 

Contrary to the FCC's belief that subsection 252(i) plainly mandates its approach, we 
think that the lauguage of subsection 252(i) in isolation does not clearly reveal congrtss's intent 
on this issue.= Consequenty, we "must look to the structm and language of the statute as a 

~ _____ _________ 

and 5 1.7 17, but only as these provisions apply to CMRS providers. Thus, rules 
51.701, 51.703, 51.709(b), 51.711(axl), 51.715(d), and 51.717 remain in full 
force and effect with respect to the CMRS providers, and our order of vacation 
does not apply to them in the CMRS context. 

22We acknowledge that the words "any interconnection, service, or network 
element" could indicate that the FCC's approach was intended by Congress. 
However, these words do not foreclose the possibility that an entrant's selection of 
an individual provision of a prior agreement would require it to accept the terms of - 
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whole" to daerrmne ' ifthe FCC's inkpetation of this ambiguous provision is a nasonable one. 
3 503 U.S. 407, 417 (1992). Our 
analysis leads us to conclude that the FCC's rule conflicts with the Act's design to promote 
negotiated binding agreements. 

interconnection agreements between incumbent LECs and their competitors over arbitnumi 
agnements. Voluntary negotiation is the first mahod listed & section 252, and the Act 
indicates that the partiesmay beginnegotiations as s0oll as 80 

entrant submits a request to an incumbent LEC. 47 U.S.C.A. $252(a)(l). Meanwhile, the 
parties' ability to request the arbitmtion of an agrrement is wnfined to the period &om the 135th 
to the 160th day after the requesting carrier submicr its request to the incumbent LEC. Id. 
$ 252@)(1). These provisions reveal that the Act establishes a pnfcrcnce for incumbent LECs 

arbitrations to act as a backstop or hpasse-resolving muhaism for failed negotiations. 

The structlpe of the Act reyeals the congress's preference for voluntarily negotiated 

and reqmsting carriers to reach egnanents indcpcndentl y and thatthe ActestablishessEatanm 

The FCC's "pick and choose" rule, however, would thwart the negotiation process and 
p l u d e  the attainment of binding negotiated apemen& During a negotiation, an kumbent 
LEC would be very reluctant to make a concession on one term in exchenge for a benefit on 
another term when faced with the prospect that a subsequmt competing e e r  will be able to 

benetiththis 
manner, the FCC's rule would discourage the give-and-take process that is esentid to SUCCeSSfUl 
negotiations. Moreover, negotieted agremrmts will, in reality, not be binding, because, 

incorporate more advantagcous provisions contained in subseqwnt agreanmts negotiated by 
other carriers. See First Report and Order, 7 1316. This result wnflicts with the Act's 
requirement that agreements be "bindin&" 47 U.S.CA. $252(a)(1), and is an additional 
impedimentto~tnegotiat ions,becauseaninclnnbentLECwil lbeevenmore~to 
make wncesions in subsequent negotiations when it lmows that such d o n s  would be 
available to all of the competing carrias with which it pmriously had agreunent~. 

receive the concession withouthavingto grantthe kumbent the- * 

acwrding to the FCC, an entrant who is an origbd party to an agreunent may uniiatnall Y 

the entire ggreement. In this context, the quoted words could simply indicate that 
an incumbent LEC would not be able to shield an individual aspect of a prior 
agreement h m  the reach of a subsequent entrant who is willing to accept the 
terms of the entire agreement. 
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In response to these ragummts, the FCC points to the waiverprmriSian of the "pick and 

detemd h m  making collctssio~s because the waiver provision prevents an entrant h m  
adopting the provisions of aplevious agrecmcnt when an incumbent LEC can pasuade a state 
commisSionthatsuchaQptionwouldbe 
economically burdmsome or tachnicaty infeasiile. We do not believe, h~wevcr, that the 
incumbent LECs can take solace in the waiver provision. With the burden of proof placed on the 
incmbent LECs, recciVing an actual waiver wouldbe anuphill battle that would likely be antre 
occurrence. We remain convinccdthat even in light of the possibility that an exemption could be 
granted, the incumbent LEcs'abiIity and willingness to negotiate would be severely stifled by 
the FCC's "pick and choose" rule. 

choose" rule, First Repon and Order, 5 51.809@), and asserts that incumbent LEG will not be so 

We also find little merit to the Commission's assertion that the altanative intapretaxl 'on 
of subsection 252(i), requiring entmnts to accept the tarns and cwditions of prim agreements in 
their entirrty, would cause incumbent LECs to include rmrelated onerous tgms in thdr 
agreements in order to discourage subsequent mtrants frnn adopting those agreements. We 
believe that the incumbent LEcs have as much iatenst in avoiding the costs of prolonged 
negotiations or a rb i ions  as do the requesting carriers, which gives the - incumbent LECs an 
incentive to negotiate initial agreements that would be ecceptable to a wide range of lata 
requesting carriers. 

We conclude that the FCC's htqmtab 'on conflicts with the Act's design to promote 
negotiated agreements. Thus, we find the FCC's "pick and choose." rule to be an umtasonable 
construction of the Act and vacate it for the finegoing reasons. 

C. Rural Esemptions-Rule 51.405 

A few petitioners take issue. with the comrmssl ' 'on's rule that establishes add i t id  
whether Mal and d LECS standards that the state Wmmissions are to follow in detemmq 

are entitled to exemptions ikom or suspmsions or modifications of the duties imposed on 
incumbent LECS gcncrally under the Act. The c o ~ o n ' s  tule, 47 C.F.R. 8 51.405, plqwlts 
to implement subsection 2510, which governs exemptions, suspensions, and modifications. The 
rule allocates the Men of proof to the small m rural LXCs seekiag exemptions or modifications 

. .  
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and em~~thestan&ardof~ftonquircthesmallorMalLEcsto~ollstratethatthcir 
compliance with the Acts local competition provisions would came them to nr&r an "undue 
eumomic lnnden beyond the economic burden that is typically a m c b d  with efficient 
competitive entry." 47 C.FK 0 51.405(c). The petitioners attack the FCC's rule on both 
jurisdictional and subsrantive grounds. Af&r canfully reviewing all of the pertinent arguments, 
we conclude that the FCC cxcecded its jurisdiction in promulgating rule 51.405. 

The plain meaning of subsections Zl(fJ(1) (governing exemptions) and 251(fX2) 
(governing suspensions and modificntions) indicates that the state oommissions have the 
exclusive authority to make these 
the Act generally, provides the FCC with the powerto prescribe the governing standards for such 

om. Subsection 251(f)(1)@) explicitly provides, "The State commission shall detemmah 

* 'ons 
are contained throughout subsectian 2510. In contrast. thac is no indidon that state 
commissions must follow FCC standards in conducting these inquiries. The only reference to the 
Commission is antamed . in subsection 25l(fXl)(B) which provides, "Upon temun& * 'onofthe 
exemption, a State wmmission sbsll establish an impkmentab 'on schedule for cumpliance with 
the request that is consistent intime aadmamerwith Commission 
regulations." The FCC assatsthat this sentmcc supplies it with the arrthority - to promulgate rule 
51.405. By its very tams, hower, this sentence m p h s  the implementab 'on schedule to 
comply with the FCC's regulations only after a state wmmission has independently detcrmimd 
to terminate a rural LEC's exemption. This rdaence dots not empower the FCC to establish 

in the first place whether an exemption should standards that states must follow in de&mmng 
continue or en& it maely indicates thas after a state ammission decides to terrmnate * a l l  
ex~ption,thenaalcarriamustcomplywiththeregulatonsthatthecomrmssl ' .onisspecifidly 
authorized to promulgate under section 25 1 .n 

. 
'0% and nothing in either ofthese provisions, or in 

. .  
conduct an inquiry for the purpose of detamining whaha to tammate * theexemptionunder 
subpamgmph (A)." Repeated and exclusive nfacmxs to such state cOmmiSSioIL 

. .  

The FCC responds by once again arguing that subsection 251(d)(1) of the Act authorizes 

'3T0 reiterate, the FCC is specifically authorized to issue regulations under 
subsections 251(b)(2) (number p d i t y ) ,  251(cX4)(B) (lhbtions on resale), 
251(d)(2) (unbundled network elements), 251(e) (numbering administration), 
251(g) (continued enforcement of exchange access), and 251(h)(2) (treatment of 
comparable carriers as incumbents). 
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it to promulgate regulations implemdng all of the quhmnts amtamed * inseaion251 
generally and that its broad rulemaking powers collfslned * in &sections 154(i), 201(b), and 
303(r) also provide it with the authority to issue rule 51.405. For the same reasons that we 
previously found these provisions to be imdicient to supply the FCC with jurisdiction to issue 

stendards governiag state cOmmiSSion demmmab ' 'om of exemptions and modifications. 
Moreover, the legklative history reveals that the Congnss rejected both a Senate bill and a 

the House bill that gave the FCC concurrent jurisaictiOn with state camnhsions to adrmrusta 
exemption and waiver pvisions. Ssg S. Rep. No. 104-23, 1995 WL 142161 at *206-07 
(5 251(i)(3)) (1995); H.R 1555,lMth Conp. 5 242(e) (1995). It would be mmsonable to infa 
fim subsection 25l(d) or the other general rulapaldag pmvisionS citul by the FCC that 
Ckmgrew intendedto putthe Commission-tht agency itdccidcdtoexcludekmntheexemption 
process-in a position to dictate the substantm * staadardsgovcmingthe 
exemption pmcess. 

/4 

the pricing rules, we find them to be insufiicientto anpower the comrmsa 'ontopromulgate 

. .  

Finally, we believe that section 20)  bars the FCC kmn having jurisdiction to issue rule 
51.405 as well. 
firom and modifications of the small and rural LECs' duties to implement the local Competition 
provisions of the Act contained in s&sections 2510) and 251(c). As explained earlier, these 
duties (e.g., intmmnuection, unbundled ~cccss, and d e )  fundammtslly involve local a 
telecommuaications services. We believe that da * "onsofwhcthcrsmallorruralLECs 
should receive exemptions, modifications, or suspensions of such duties also qualify as practices 

FCC's jurisdiction by the opuation of section 20). 47 U.S.C. 5 1520). Furthamore, we hl no 
straightfomard or unambiguous grant of authority to the FCC with respect to these 
&tamhations that would be sufficient to ovacomethe d o n 2 ( b )  fence. Thcrdore, we vacate 
rule 51.405 on the ground that the FCC Mcccdcd its jurisdiction in promuiating this rule, and 
we decl i i  to address the argrnncntp attaclring it on dstautive grounds. 

. .  The FCC's rule regulates the produma imrolved h &Am!unu@ exemptiolls 
/- 

or regulatiors "for or in comcct~ 'on with a communication savice" that are outside of the 

D. FCC Authority Under Seetion 208 

In th; discussion section of its First Report and Orda, the FCC claims that its general 
authority to hear complaints under 47 U.S.C. 8 208 empowers it to review agreements approved 
by state commissions d e r  the Act andto enforce the trims of such agnrments as well as the 

/-- 
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/4 actual provki~m contained in sectioa~ 251 and 252. & F k t  w a n d  order, fl 121-128. 
The Commission's -on of its authority under d o n  208 is untenable, however, in light of 
the lauguage and struchne of the Act aud by the operation of section 2@). 

As aninitialmatter,theFCCargucsthattheissUeofitscomplaint~oritylmda~on 
208 is not rip for review, because it did no tpu lga te  an actual rule 

theactualbolmdariesofstateand 
federal authority in an abstract setting. DespitetheFCC's amtentiom, wc believe that the issue 
is ripe for review. Congress has granted the courts of appcals jlnisdiction to review al l  final 
orders of the FCC uuder 28 U.S.C. 6 2342(1) and 47 U.S.C. 0 W a ) .  'Ihe fact that the FCC 
asserts its section 208 authority m the c a e y  section of its First Report and order as 

v. FCS, 826 F.2d 101, 105 (D.C. Ci. 
1987) (concluding that "whether an agency decision is labelled a 'Rule' or a Tolicy Statement' is 
ofno consequence to the ripeness ofthe decision forreview"). Instead, wc focus on whether the 
agency's action is final, which rcquim us to daamine if"& agency has wmpleted its 
decisionmakingprocess." 505 U.S. 788,797 (1992). In pamgrapbs 
127 and 128, the FCC defhitivcly stares that its euthority to hear complaiuts under d o n  208 
extends to disputes over the implementation of the of d o n s  - 251 and 252. This 

interpretations of the statutory scheme's a l l d o n  of jurisdiction. This is a legal question that is 
ripe for our review. 

The lauguage and design of the Act indicate that the FCC's authority under section 208 
does not enable the Commission to review state commission daarmnatl * 'onsortoulfmthe 
terms of intercomKction agreancnts under the Act. Instead, subsection 252(e)(6) directly 
provides for federal district court review of state COmmjSSiOn deterrmaatr . 'onswhenpartieswish 
to challenge such detemum ' '011s. 47 U.S.C.A. 8 252(e)(6). The FCC responds by arguing that 
federal district court review under subsection 252(e)(6) is not the exclusive remedy for a party 
aggrieved by stale commission decisions under the Act and that such aparty has the option of 
also filing a section 208 wmplaint with the FCC. Although the terms of subsection 252(e)(6) do 
not explicitly state that federal district court review is a party's "exclusive" remedy, courts 

exclusive means of review. &e 
882 F.2d 1294, 1299 (8th C i .  1989); 

regarding this subject aud it would be diflicult to detamme * 

opposed to stating its position as a rule is immatensl * toourdctmmmh - *onofripeness. & 

/- 

statement and the contrary ~ ~ O l l s  of several of the petitioners present us with conflicting 

tladitionally-prrsumc that such Spccial statutory review Fcocedw are intended to be the . .  
603 F.2d 927,931 (D.C. Cir. 

F. 
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- 1979). We &ord subsection 252(e)(6) our traditional prrsumptiOn and conclude that it is the 
exclusive means to attain review of state commksion * 'onsuDdcrtheAct. 
Additionally, the complete absence of any refenme to section 208 in the Act bolsters our 
conclusion that Congress did not intend to allow the FCC to review the deciions of state 
commissions. 

We also believe that state commissions retain the primary authority to dime the 
substantive terms of the agreements made pursuant to sections 251 and 252. Subsection 
252(eXl) of the Act explicitly requires all agremcnts under the Act to be submmed . for state 

commission approval. 47 U.S.C.A. 5 252(e)(1) (West Supp. 1997). We believe that the state 
commissions'plenary authority to accept or reject thesc agnanents necessatily carries with it the 

Moreover, the state wmmissions' cnforccment power extends to enswing that @es comply 
with the reguhions that the FCC is specifically authorized . toissuCundertheAct,b#.ausethe 
Act empowers statecommissionStorejectarbitratcd~cnts onthe bask that they violate the 
FCC's regulations. &e id at 5 252(e)(2)(B). Again, we believe that the power to approve or 

requirements.% Sipnificautly, nothing in the Act even suggests that the FCC has the authority to 
enforce the terms of negotiated or d i  agrermmts or the general provisions ~ of sections 251 
and 252. 
subsection 252(e)(5), and this provision auttmms . the FCC to act only i fa  state 
fails to fulfill its duties mder the Act. The FCC's expansive view of its authority under section 
208 is thus contradicted by the languege, &uctwe, and design of the Act. 

The FCCs hqmtat~  'on of its authority unde-r section 208 also CBMOt survive the 
operation of section 2@). As explained earlier, the obligations imposed by sections 251 and 252 

commission d&mmat~ . '011s that the FCC seeks@ h e w  and the agreements that it sccksto 
enforce also fimdamaaally deal with intnlstate telecommunications matters. To r&emc, section 
2@) prevents the FCC &xu havingjurisdiction OVQ "charges, classications, practices, services, 
facilities, or reguhions for or in c o d o n  with communication service. . . ." 47 
U.S.C. 5 152(b). Allowing the FCC either to review state commission debmmmh 'onsregfdiq 

2'We believe that the enforcement decisions of state commissions would 

authority to enforce the provisions of that the state Wmmiss iOns  have approved. 

reject these agreemmts based on the FCC's req- includes the power to enforce those 
r' 

The only graut of any review or enfomcment authority to the FCC is conmud - i n  

fuudamentally involve local W telecommunications matters. consequently, the state 

c 

also be subject to federal district court review under subsection 252(e)(6). 
r 
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P. agreements hplementkg sections 251 and 252 or to enforce the tams of such agrcaacnts 

coxmavention of section 2(b). More specifically, such review or enforcement authe would 
enable the FCC to review and detemme . statecommkion- . 'onsofthejustand 
reasonable rates that incumbent LECs can charge their compttaors . forintacomrectl 'on, 
unbundled access, and resale-rates that wepreviously decided WCIC off limits to the FCC. We 
refusetoundarmne . o u r e a r l i n d e c i s i o n s b y ~  . the Act and d o n  208 as authorizing 
theFCCtom4ewstatecomtnissiond I * dons and to mforct ststcgpprovcd agramds. 
We conclude that the language and structm of the Act wmbmcd . withtheoperationofsection 
2(b) indicate that the provision of federal district courtmiewtxmtald in mbsection 252(#6) 
is the exclusive means of obcaining review of state cOmmiSSioll damnumb 'OnSundertheActand 
that state commissi~  ale vested with the powat0 enforce the tams of the egnements they 

effectively would provide the FCC with jurisdiction over intrastate Umlmunication services in 

approve. 

E. Rule SlJo3-Review of- Agreemeats 

Some petitioners challenge the FCCs conclusion that subsection 252(aM1) quires 
preexisting interconnection agnements that wne negotiated before the enactment of the 
Telecommunications Act of 1996, including apemem between neighboring - noncomPeting 
LECs, to be submitted for state wmmission approval. & First Report and Order, w165,166, 
169; 47 C.F.R 5 51.303 (stating FCC's intqrem 'on of subsection 252(a)(1)). While clearly 
requiring new agreements negotiated under the terms of the Act to be submitted for state 

commission approval, the last sen&nce of mbsection 252(aXl) reads, "The agremeat, including 
any btexconnection agreement negotiated before February 8,19%, shall be submitted to the 
State commission under subsection (e) of this section." 47 U.S.CA 8 252(a)(1). lle petitionem 
objectiug to the FCC's 'on of this provision claim initially that the Commission docs 

Act; altemtively, thcy attack the Commission's dct * "ononitsmaits,arguingthatthe 
FCC's rule violatesthe tcmrs ofthe Act. Our review of the arguments leads us to conclude that 
the FCC exceeded its jurisdiction in promulgating rule 51.303. 

,- 

not have jurisdiction to daerrmne . whichagnemmtsmustbesubmmed for approval underthe 

Once--&in, section 2@), 47 U.S.C. 8 152@), prmnts the FCC from issuiug replations 
Aswe 

explained above, the duties imposed by sections 251 and 252 and the agreements Willing those 
involving telecommuaication mattas that ale frmdamentslly intrastate inchactcr. 

F 

-24- 



e duties almost exclusively involve local htmtate tciccQmmlmication services. consequently, 
section 2@) forecloses the a b i i  of the Commission to daarmne . Wilichintacormecton 
agreements must be submitted for state commission approval.= Moreover, section 252 
establishestheprooeduresand 

must follow w h  approving and arbitmting egrrrmmts under sranddsthat- 
the Act. Nothing in this section can be read to authorhthe FCC to issue regulations ngardiug 
which iatercormection agmments must be submmed forstateapproval. TheFCCclaimsthat 
subsection 252(d)(2)@)@) implies that the Commission has the power to regulate genaally 
under section 252 because this subsection "withdraws" authority fmm the FCC to regulate the 
costs associated with the traasport and taminatiOn of calls, the FCC argues that there would be 
no need to withdraw this authority unlessthe FCChad such general authortyto begin with, We 
me not pauaded that this subseaion's denial (not withdrawal) of power to the FCC to daamine 

de&minewhichhtmtatektemme& 'cmagrrementsmustbesubmmed . for state approval 
lmder subsection 252(a)(l). This grasp for some sort of statutorily-based jlnisdiction over these 

thatisnecessarytopenetratethesection2(b) fence. 

. .  

thecostsoftmspomg . andtr . % g  causirnpliesthatthecommtssl . 'onhastheauthorityto 

interconnection agnxments does not quatify as the straigkfimwd grant of intrastate authority 

/4 

We also me not convinced by the FCC's femiIiar &min that its g d  rulemaking 
authority under 47 U.S.C. 54 201@), 303(r), and 154(i) provides it with jllrisdiction to rcgulate in 
this area For the reasons explained above, these g d  rulemaking provisions do not gnmt the 
Commission rulemaking authority beyond what is mcasary to fulfill its obligations with regard 
to traditional interstate and foreign communications. Additionally, none of these provisions 

25We are cognizant of the fact that interconnection agreements negotiated 
prior to the enactment of the TelecommUnications Act of 1996 may not 
necessarily share the same fundamental intrastate character as the agreements 
negotiated specifically under section 251 of the Act. This possibility does not 
circumvent the operation of section 2@), however, because we are focusing on the 
FCC's authority t d e t  .. which agreements must be submitted fix state 
commission approval in order to effectuate the local competition provisions in 
section 25i. We believe that this d m  'on qualifies as a "classificationn," 
"practiceu," or "regulation0 for or in connection with in- communication 
service" which is beyond the FCC's jurisdiction. 47 U.S.C. tj 152@). 

' 

0 
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- supply the FCC with a sufficiently uuambiguous grant of intrastate authority to ov~comc the 
operation of 
section 2@). consequently, we vacate Rule 51.303 and its accompanYing policy statemats on 
the grouud that the Commission did not have jurisdiction to issue this replation" 

F. 8 251(d)(3) and State Complhnee With FCC Rules 

In the commentary portion of the First Report and Order, the FCC asserrs that "the 
Commission's regulations under section 251 81c biuding on the states, even with respect to 
intrastatematters." First Report and orda, 7 101. Withthis stamnu& aswll as scvcral others, 
the FCC purports to -@any state policy that contlictswith an FCC replation promulgated 
pursuant to section 251. &g id at n 101-103, 180. The petitionas argue that the FCC's 
position is untenable in light of subsection 25 l(dX3) and the struchne of the Act. We agree. 

Subsection 251(dX3), entitled "w 'on of State access replatiom," provides the 
following: 

Inprescribmgandmforciagreguiationstoimpl~therequirancnts of 
tbiSsectiO~thecomrmssl . 'on shall not pludethe enfacanmt of any resulation, 
order, or policy of a State commission that- 

(A) establishcsaccessandinter-wnuccb 'on obligations of local 
exchangecaniers; 
(B) is consistent with the requirements ofthis section; ami 
(C) does not substantialy prevent implanmtation of the 

- 

requiremcntsofthissectionandthepurposesofthisplrrt 
47 U.S.C.A. 4 251(d)(3). InitiaUy, we note that the FCC's authority to prescribe and enfonx 
mations to hplement the requirements of section 251 is con6ned to the six areas in this 
section where Congress expnssly called for the FCC's participation. Sr;e note 10 and 
accompauying text. Subsection 25 1 (d)(3) fiather comtmns . the FCC's authority. Evm whcn the 
FCC issues rules purmant to its valid rulemaking authority under section 251, mbsection 

26We emphasii that our conclusion that the FCC exceeded its jurisdiction 
in promulgating Rule 51.303 in no way reflects any view of the merits of the 
Commission's interpmwion of subsection 252(a)(1), and we leave the 
determination of whether and which preexisting interconnection agreements must 
be submitted for state commission approval to the state commissions. 

.+-- 
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251(d)(3) prevds the FCC h m  * astatewmmissionorderthatestablishtsaccess /T 

and intaconnecton obligations sa long as the state cOmmiSSioD order (i) is casktat with the 
=I- of section 251 and (u) docs not d s t a n t d  . yprvarttheimplcmcntab 'on of the 
requirements of section 251 and the pllrposes of Part II, which wnsists of sections 251 through 
261. This provision does not required statecommissionordasto be Coasjstmt with all ofthe 
FCC's regulations promulgated unda d o f i  251. The FCC attemp@ to nad such a reqkcmcnt 
into this subsection by asserting that a state policy that is incomistcnt with an FCC regulation is 

implementation of section 251. &First Report and Ordcr, n 102-103. The FCC's conflation 
of the requiranents of section251 with its o m  regulatioIls is and illogical. It is 
entirely possible fora state htcrwnncction or access rephion, order, or policy to vary h a 
specific FCC reguhion and yet be collsistcntwiththe owmchmg . terms of section 251 and not 
substantially prevent the implcmum 'on of section 251 or Part II. In this cirmmstsnce, 
subsection 251(d)(3) would prevent the FCC ikxn pramphng * guchastaterule,evcnthoughit 
Wered fiom an FCC regulation. 

necessarily also inconsistent with the tams of section 251 and mbs&ntd * Yprevmtsthe 

The FCC asserts that otha provisions of the Act justify its belief that state 
i u t e r w d o n  and ~cccss rules must be wmistmt withthecomrmssl . 'on'sFegulationslmder 
section 251. The FCC claims that section 253 and subsections 252(~)(1) and - 261(c) indicate that 
state commissions arc bound by the FCC's regulations. W e  subsdon 253(d) does empower 
the Commission to preempt some state policies, those state policies are limited to those that 
violate the terms of subscctiws 253(a) or 253(b). 47 U.S.C.A. 5 253(d). Neither subsdon 
253(a) nor 253(b) r e q u k  state policies to 
wnform to any Commission ngulations; 253(a) medy xquh state policies not to prohibit 

F 

"the abdity of any entity to provide any htmtatc orinhaswe te1~uuicati0ns semi-" and 
253(b) allows states to impose additional telecommunications rcquiranmts aSlongaStlaeyare 
competitively neutral and wmistmt with the universal d c e  obligations of section 254. I& 
8 253(a), (b). Meanwhile, mbsection 252(c)(l) does rcqUire state mmmkkms to enwlre that 
ahitrated comply with the Commission's rcgdations made pursuaut to section 251, 
but by its very tams this provision confines the statcs only when they are fulfillinp their d e s  as 
arbitraton of agmmemts pursuant to the f e d d  Tdecommunications Act of 1996. This 
provision & not apply to state datutes or regulations that are b d e p d m t  h m  the 
Telecommunications Act of 1996. Many states enacted legislation designed to opcn up local 

109 F3d telephone markets to competition prior to the 1996 federal Act, ... - 
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at 427 a7,  and subsection 251(d)(3) WBS desi@ to prwave such work of the statcs. 
Finally, the FCC claims that subsection 261(c) prov idt s  supporI for its conclusion that the 

state regulations must be wnsbtent with the Commission's rules on intacormection and ~cccss 

promulgated under section 251. While subsection 261(c) does require some state rules to be 
consistent with "the comrmssl . 'on's regulations to implement this part," we believe that this 

section 251 or any other section in Part II of the Act. Spe 47 U.S.C.A. 9 261(c). Because 
subsection 251(d)(3) speciscaUy govans state rules that "estabw ~ccess and htmamc& 'on 
obligations of local exchange d a s , "  which is the hcsa of the subject matter of section 251, 
and subsection 261(b) govcms state rules that arc issucd to "fulfil0 the requkmcnts of this 
m" weconcludethattheadditionalstaterequircmmts refierenced in subsdon 261(c) refa to 
separate state rules that do not directly patain to thc mattas f o d  in d o n s  251 through 261 
(Part II) of the Act. Consequently, this provision does mt apply to the state rules Pcrtainiag to 
interconnection and access obligations that thc conmusSr * 'onbetievesithasthepowertopreempt 
under its section 25 1 authority, a d  
thus, it does not support the FCC's view that such state rulesmut conform to the C0mrmSSl . 'on's 

regulations. 

The FCC's blanket statement that state rules must be wmsktent with the Commission's 
regulations promulgated pursuant to d o n  XI is not supportsble in-tight of subseaion 
251(d)(3)?' With subsection 251(d)(3), Congnss intended to preserve the states' traditional 
authorityto regulate l o c a l t e l q h  maTkets and meant to shield state access and intermme& 'on 

section 251 and do not substantially pnvent the implementation of section 251 or the plnposes of 
Part 11. We conclude that the FCCs betiefthat merely an inwnsistency baweQl a state rule and 
a Commission regulation under section 251 is sufficient forthe FCC to preempt the state rule, is 
an unreasonable intqmm 'on of the statute in tight of subsection 25l(d)(3) and the struchne of 
the Acta Ser; Ckynm, 467 U.S. at 844-45 (standard of review). 

F 

provision applies only to those additional state mpkmats thataremPnmldmPursuantto 

7- 

orders h m  FCC Preempton so long as the state rules are. wdstent with the requiremds of 

"We leave for another day any detemma * tion of whether a sbecific state 
access or interconnection regulation is inconsistent with section 251 or 
substantialiy prevents the implememtation of Section 25 1 or Part II of the Act. 

''Our decision rejecting the FCC's broad preemption of all state regulations 
that conflict with the FCC's rules under section 251 does not render the FCC's - 
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G. The FCCs Unbandhg Rules 

The FCC issued many rules puqmtiug to implement the incrrmbmt LEG' duties to 

25 l(cX3). The petitioners chaUenge these rules on muhipie grounds ranging hm assertions that 
particular rules violate the terms of the Act to claims that these rules altogether effect au 
unconstitutional taking of the inclrmbmt LWpmp&y. Weaddressthesechallengestothe 
FCC's unbundling rules one by one. 

provide~undledaccesstothe~~LEcs'nvtworkundersubscction 

1. The Unbundliag Rdea in Light of the T b s  of the Act 

a. OSS, Operator Services, and Vertical Switch@ Features 

Many of the petitioners claim that the FCCs decision to require incumbent LECs to 
provide competitors with unbundled access to operational support systems (OSS), 47 C.F.R 
0 51.319 (0, operator services and directory assistance, Id. 0 51.319 (g), and vertical switching 
features such as caller ID., call fornardin& and call waiting, First Report - and Order, p1[ 263, 
413, unduly expands the incumbaa LECs' unbundling obligations beyond the SEatUtory 

requirements. After reviewing the nlevant provisions of the Act, we believe that the FCC 
reasonably wncluded that these features sualify as network elements that are subject to the 
unbundling requkments of the Act. 

P- 

Subsection 251(c)(3) imposeS a duty on incumbent LECs to provide competing d e r s  
with "access to network elements on au unbundled basis. . . ." 47 U.S.CA. 8 Zl(cX3). In turn, 
the Act provides the following definition of "network element": 

The term "mtworkelement" meansafaciiity orcquipmmtused inthe provision 
of a telecommunications service. Such term also includes features, functions, and 

~ ~ ~~~ ~~ 

rules meanjngless, however. The FCC's rules under section 251 will be in force 
where there are no comparable state rules on access and i ~ t e ~ ~ ~ e ~ t i o n  
obligations, or where such state rules conflict with the substantive provisions of 
section 25 1 or substantially prevent their implementation. 

,e 
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/-. capabilities that are pvided by mesas of such facility ortquipmmt, including 
subscriber numbus, signaling systems, and information sufticicnt for 
billing and wiledon or used in the transrmssl ' 'on,mutiug,orotbapvisimofa 
tclwmmunications smrice. 

Id 5 153 (29). The petitionem suggest that the first sentcnct of this ddinition limits a "MtwoI1L 
element" to only the physical parts of an incumbent LEcs network that arc 

tekphonecalls~moncpoiattoawthcr. 'Iheyalsocolltend directly involved m transrmtttng 
that the second sentence's apparent ercpansion of the dekition is acbldly con6ncd by the fact 
that the additional "feature& l imcti0nsand~es"arel imitedtothose "thatarcprovidedby 

Committee's deletion of the tam "savices" fmn the l l a b d h g  provision COnEained inan 

. .  

means of such facility orequipmcnt." Furthamore,the pctitioncrssuggestthatthe Conference 

earlier House bill indicates that any aspect of tcl-unications that can be charactenzcd asa 
"service" is not a network element subject to unbmdhg. & H.R. 1555, 104th Cong. 
$242(a)(2) (1995). 

Applying their narrow h q m t a t ~  'on of the definition of "network ClemenL" the 
petitioners assert that operational support systems, which are sofhvarc systems and 
accompanying dacabsses that are naxssary to process orders, handle billing, and provide 
maintcnauce and repair capabilities to phonc customers, arc not physica! componclrts of an 

~ a phone call h m  one pason incumbent LECs network that an dircctly involved in 1 

to another and thus do not 9ualify as "network elements." The petitioners reject operator services 
anddirectoryassistaace as well as call waiting, calla ID., and call forwardkag as network 
elements for the same reasons and for the additional reason that these features are "services" that 
were not iutended to be subject to the unbundhg mquhments. We reject the petitioners' narrow 
in-on of the Act's definition of "network element" and believe that all  of these provisions 
qualify as network elements uader the Act. 

._.. 

Initially, the Act's definition of network elcments is not limited to only the physical 
components of anaworkthatarcdirodly uscdtotrausmit aphone dl fmmpoint Ato point B. 
The Act specifically provides that "It- tam 'network element' means a faciity or equipment 
used in the provision of a tclemmmunications service." 47 U.S.C.A. 8 153 (29). Significantly, 
the Act defib;s "teleconnnlmicatons service" as meaning "the offaing of t chmmunidons  
for a fee directly to the public." 8 153 (46). Given this definitios the offering of 
teleumummications services QLCO~PBSSCS more than just the physical components ditectly 

f l  

-30- 



involved in the 
tmmnission of a phone call and includes the technology and information used to fkiktate 
ordering, billing, and maintenance of phone service-the functions of operational support 
systems. Such functions are necessary to provide telewmmunications "for a fee directly to the 
public." Id We believe that the FCC's & . 

-don that the tenn 'network elementn includes 

telecommunications is a reasonable conclusion a d  entitied to defaence. & 467 U.S. 
at 844. 

/4 

all of the facilities and equipment that are used in the o d  ColIllDCrcial o f f i n g  of 

Additionally, the second sentence of subsection 153 (29) mbmmtdl * ybraadensthe 
definition of "network element," and its explicit nfaencc to "databeses, signaling systems, and 
information suEcient for billing and collection" clearly indicates that opera t id  support 
systems qualify as network elements under the Act. We are not pasuadcd that opera t id  
support systems are excluded b m  the definition of network elements merely because the 
referenced "f- functions, and capabilities" are limitedtothose "thatareprovidedby means 
of such facility or equipment" Id 4 153 (29). Above, we danonstrated that "faciiities or 
equipment" used in the provision of a telecommunication service encompasses a broad range of 

of these systems as network elements is not depedat on the terms of the - definition's second 
senten=. Nevertheless, we believe that operational support systems alternatively qualify as 
network elements under the tams of the definition's sccond sentence, because the information 
and databases of these systems wnstitute- features, functions, and capabilities that are provided 
through the use of software and hardwan that is used in the commercial o f f i n g  of 
telecommunication Services to the public. Monover, even though the definition limits the 
general tams "features, functions, and capabilities" to those "that are provided by meaus of such 
facility or equipment," the definition dehitively d e c h  that subscriber numbers, d&bases, 
signaling systems, and infimnation sufficient for billing and collection qualify as such fhbres, 
functions, and cqabilities, and thus are network elements under the Act opaational Support 
systems consist of dambasa andillfodondevalltto ordaing andbilling;thus, they qualify 
as network elements under this dctinitionas well. 

P telecommunications teclmology and devices, including operatianal support systems, so the status 

ollr&eement with the FCC's . 'onthattheActbroadlydefiaesthetenn 
"network element" leads us also to agree with the comrmssl * 'on's conclusion that opaator 
savices, directory assistance, d e r  ID., call forwarding, and call waiting are network elements 

/4 
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that are subjccttounbuding. Webciievcthatopuatorsavices 8nddktoryassiStaaCe sualify r' 

as f m  functions, or capebilitesthatare provideaby facilities and equipmatthat BIC used 
in the provision of telemmmuuication services. The COnrmQcial offaing of phone services to 
the public and the specisc transrmssl . 'on of phone cslls between locations implicates the use of 
Operatorservicesanddirectoryassistance . ~ d c r I . D . , d w a i ~ a n d c a l l f o r w a r d i n g  
are v a t i d  "features" that are provided through the Switchiag hardwcllt and software that are 
alsousedtotnmsnitcallsacrossphowlints. Th~theyquelifyasnaworkelementsaswll. 

The petitioners argue that these fcaanes are actually finished services and that the 
legislative history and structun of the Act suggest that "servicff" wcre not meant to be 
unbuudled but rather sold to the nqueSting Carria for d e  under subsection 251(c)(4). While 
we address this argrrmmt iugreatcrdetail inasubsequentscctionofthisopinion, with respectto 
these particular features, wc disagree with the petitiamS' of the Act. Simply 
because these capabiities cau be labeled as "services" does not comrinct us that they wcre not 
intended to be unbundled as network elements. While subsation 251(cx4) does provide forthe 
resale of telecommunications services, it does not establish d e  as the exclusive meam through 
which a competing carrier may gain access to such Snvices. We agree with the FCC that such an 
inteqmhtion would allow the incumbent LECs to evade a dmtantd . portionofthtirunbdling 

acompeting obligation under subsection 251(c)(3). We believe that in some * 

carrier may have the optionof gaiuing acccss to fcaturcs of anincumbent LECs - network through 
either unbundling or d e .  Reeanding the fcaanes 
at issue, as explained above, these aspects of telecommunidons satisfy the definition of 
"network element;" consequently, they are subject to the llnbundling quircments of subsection 
251(c)(3)?' 

/-. 

b. Definition of "TechoicaUy Feuible"-Rnk 515 

Subsections 25 1 (c)(2) and 25 1 ( c u )  direct intemnucction and urhmdled access to occur 
"at any technically feasible point." 47 U.S.C.A. §§251(c)(2), (3). In its definition of 
"technically feasible," the FCC states, "A ddarmnah . 'on of technical feasibility does not include 
consideration of economic, accounting, billing, space, or site umcwns. . . ." 47 C.F.R. p 51.5. 

%veri though the parties seem to agree that operator services, directary 
assistance, caller I.D., call forwarding, and call waiting can also be classified as 
"services," we make no ruling on this particular issue. 

?- 
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One petitioner claims that the FCC's exclusion of economic conaans fkom such deterrmneh * 'onsis 
umeasonable. The petitioner -that ipcning the eumomic costs ofpoints of hkrwmd on 
or unbundled access could result in incumbent LECs having to incurunwwanted expemes in 
order to meet the demauds of competing d e r s  seeking acccs~ to their networks. We, however, 
believe that the FCC's -tion of "technically feasible" is reasonable and entitled to deference. 
Althougb economic concuns are not to be wnsidcd in determiaing if a point of 

'on or 
unbundled access will be taken into account when daamining the just and reasonable rates, 
terms, and conditiom for these services. &g 47 U.S.C.A. 88 251(c)(2), (3). Under the Act, an 

in- 'on or unbundled access is technically feasible, the costs of such 

incumbent LEC will recoup the costs imrolved in pmiding ilmumwA 'on and rmbundled 
acceSSfrOmtheCOmphUg . c a r r i a s m a k i l l g t k 3 e ~ .  c o n s # l u e a t y , w e d ~ t h a t t h e  
FCC's definition of "technically feasiile" wiU not unduly burden the hambent LEG, and we 
uphold the Commission's ddidion. 

L Tefhnierrlly Feasible and the Presumption for UnbundIiog 

Many petitioners also challenge the FCC's general standards that it proposes be used in 
demmir& what networlE elements must be unbundled. Om such standard is the FCC's belief 
that incumbent LECs presumably must provide unbundled access to "all network elements for 
which it is technically feasible to provide access on an uubuudled basis." First - Report and Orda, 
7 278. A finding that it is technidy feasible to unbundle a@& element creates a 
presumption that the element must be unbuudled amding to the FCC. k i d .  7 281; 47 C I R  
$51.317. Although we just upheld the Commws ' 'on's de6nition of the term "technically 
feasible," we reject the Commws * 'on's use of this term to daemune ' what elements must be 
unbundled. As mentioned above, subsection 251(c)(3) places a duty on incumbent LECs to 
provide "access to network elements on an unbundled basis at any technically feasible point." 
By its very terms, this provision only indicates h unbundled access may occur, not a 

which 
elements must be unbundled, and this subsection makes no reference to technical feasibility. We 
think that the FCC's 'on that an clement for which Im\nmdling is technically feasible 
rnustpmumably be unbundledis contraryto the plain meaning ofthe Act and cauuot stand. Spe 

chevron, 467 U.S. at 842-43" 

- 

elements must be uabundled. Subsection 25l(d)(2) establishes the standards to daarmne . 

-- 
''We vacate only the portion of 47 C3.R § 51.317 and the portions of 

paragraphs 278 and 281 of the FCC's First Report and Order that create the 
presumption that a network element must be unbundled if it is technically feasible P 
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d. The **Neauuy" and *'Impair" Standuds 

While subsection 251(d)(2) does not mention technical fcesibilty as a relevant factor in 
'onto 

consider whether access to anetworkelcmenttbat is proprietary m 
nature is "necessary" and whether the fsilun to provide access to a network elunent would 

seeks to offer." 47 U.S.C.A. 8 251(d)(2)(A), (B). The petitionus argue that the FCC's view of 
these standards is so broad that it essmtially reads these quirements out of the statute. We 

detamining what network elements should be unbrmdlcd, it does require the comrmssl . 

"impair the ability of the telewmmunicatim carrier seeking access to plovide the savices that it 

disagneandbelievethecomrmssl 'onreasonsblyintqmedthesestanderds. 

Several petitionus assest that the FCC mmasodly decided that the "mctssary" and 
"impainnent" standards in subsection 251(d)(2) do not require an evaluation of whether a 
requesting carrier could obtain the desired elements from an altanatve source. &e First Report 
and Order, 7 283. The petitionus believe that ifa requesting carrier could obtain access to an 
element h m  a source other than an incumbent LEC, then that element is not "necessary," nor 
would the incumbent LECs failure to provide access to such an element "impair" the ability of 
the requesting carrier to provide telewmmunications service. Despite the pdtioners' 

standards in subsection 251(d)(2) do not require an inquiry into whether a competing carrier 
could obtain the element h m  another source. Subsection 251(c)(3) requk  incumbent LECS to 
provide competing carriers with fairly generous unbundledaccess to their network elements in 
order to expedite the arrival of competition in local telephone markets. Allowing ininrmbcnt 
LECs to evade their unbundling duties wheneva a network element couid be obtained elsewhen 
would eviscaate u n b d e d  access as a means of entry and delay competition, because many 
network elemcnts could theoreticaly be duplicated evcllbllslly. The Act, however, provides for 
unbundled ~ccess to incumbent LECs'network elements as away to jrrmpseart competition m the 
local telewmmunications indwq.  Thus, we do not thinkthe Commission med in rejecting the 
proposal that an element need not be unbundled ifa carrier could obtain access to it h m  another 

r- 

- 
to the contmy, we think the FCC reaxmably de&mmed * that the"v"and"impairmmt I 

source. 

to do so. 

0 

-34 



-35- 



Impiurment" standards are reasonable. Under mbscction 251(d)(2xA), the comrmssl . 'on 
detamined that an elanent proprietary in nature would be ''massmy" i f a  requestiOg c a n i d s  
ability to wmpete would be "sigoificantly impired or thwmted" without it First Report and Ordcr, 
7 282. The petitioners claim tha! this articulation is too broad end that "necessary" should be read 
narrowiy to mean "indispmsable" or "absolutely requ id"  They also argue that the FCCs 
expansive inkqmtation will d t  in competing caniershaving such broad access to inclrmbglt 
LECs' networks that the incentive to inuovate will be drastically reduced. We are not persuaded by 
the petitioners' arguments. 

While in some umtexts the petitioners' narruw definition of "n#xssay" may be ammate, 
courts have at times i n w  this term m m  liberally to mean "coavmienf or useful." srir: 

17 U.S. 316,413 (1819). On OM occasion the Supreme Coua specifically 
njectedreadingtheterm "mcesary"tomean "indispensable," "essaW," or "vital" because sucha 
reading would have been too rigid for a word that should "be hmomzcd - withitscontcxt."Annour 
m. v. Wantpr;k. 323 U.S. 126, 129-30 (1944). In light of this Ads puqose of promoting 
competition in local telephm markas, we believe that the FCCs -on of "necessq" is a 
reasonable one and entitled to def-. Snr;- 467 U.S. at 844. An overly strict reading of 
the word "necessary," as the petitionus propose, would unduly d c t  the u n a  duty of 
incumbent LECs and hinder the development of Competition in the local telecommunications 
industry. Althoughthecommclsl . 'on's dehition is broader than the petitioners', - it is not toothless. 
A requesting canier must demomtrate that without access to a particular proprietary element its 
ability to compete would be "significantly impaid or th~arted."~' First Report and 

fi ". . 

c 

"The Commission's use of the word "impaired" in defjning what 
proprietary elements are necessary does not inappropriately conflate the 

.- 

A 
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"necessary" standard of subsection 251(d)(2)(A), applicable to proprietary 
elements, with the "impaixment" standard of subsection 251(d)(2)@), applicable 
to network elements in general. The requirement that a new entrant must 

impairedor demonstrate that its "abiity to compete would be menlficantlv 
thyfa&# without access to proprietary elements, First Report and Order, fi 282 
(emphasis added), is a higher standard to meet than the FCC's standard for 
nonproprietary elements, which merely requires a showing that denial of 
unbundled&cess to such elements would decrease the quality or increase the cost 
of the service sought to be offered by the requesting d e r .  &.e First Report and 
Order, 7 285. 

. .  
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Order, 1 282. Monova, undcr the comrmssl . 'on's rules$ an innrmbmt LEC will not be f o d  to 
pvide  unbundled ~ccess to a propxieary nctwork elanent ifthe nqutsting Carrier could 0% 

the same service ~ I E O ~  the use of the inclnnbcnt LEC'S mnpmpriietary network elementsu 
& 47 C.F.R 5 51.317@). These restrictions on the FCC's definition of "ntccssary" also 
persuade us that innovatioos will colmnue * toocclauDdertheFCCsdes.  Weagreewiththe 
commission's belief that the pmcompetitive e&cts of d n m d b g  uudcr the conrmission's des 
could spur enough innovation to offset any PotQltiet reduction in inuovah 'onthattheunbundling 
standard might cause. Consequentty, we uphold the FCC's bquctab 'on of the "llecamy" 
standard. 

f l  

For similar reasons we also uphold the (hnousn * 'on's articulation of the "-t" 
. thatarequestingcarrids standard under subsection 251(d)(2)@). The (hnousn ondetarmned 

ability to provideapar&icular service will be impaired "ifthe quality ofthe service the entrant 

can offer, absent auxss to the requested elem* declines and/or the cost of providing the 
service rises." First Report and Order, 7 285. Ihe paitionaS 0% a II~(KC d c t i v e  deiinition 
that would require competing carriers to dmommtc that their technical capabilay to provide a 

without unbundled access to a particular elcmcnt While the service would be dummhed 

mean "to make worse" or "to dimininh in. . . value." 
J '  1 

703 (2d ed. 1970). If the quality of 
the service declines or the cost ofprovidingthe service rises as a result of a requesting carrier's 
inabiiity to gain access to a network element, then the requtsting canids ability to provide the 
service has been made worse. The FCC's inteqreWon of the "impairment" scandard is 
reasonable, and we give it deference. SssfAyrfm, 467 U.S. at 844. 

. .  

. . .  
petitioners' alternative may be plausible, dictionaries consistmtly define the word"impnY to A 

- 

. .  1131 (1986); 

e. Superior Quality-Rulea S13oy.N4), S1311(c) 

hother source of disagceancnt baween the petitioners a d  the FCC arises over the 

''Ws liitation on a requesting d e r ' s  abiiity to gain unbundled access to 
an incumbent LEC's proprietary elements also serves to distinguish the 
"necessary" standard from the impairment standard as discussed in the previous 
footnote. 

f l  
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Agmcy's decision to r e q e  inclrmbaa LECS to provide - 'on,unbundlcdnctworlr - 
elements, and access to such elemmts at levels of quality that arc superior to those levels at 
which the incumbent LEG provide these services to themselves, if requested to do so by 
competiug carriers. Scs 47 C.FX 58 51305(a)(4), 51.311(c). Here, we believe that the FCC 
violated the plain tams ofthe Act when it issued these rules. 

subsection 251(C)(2)(C) Iquires incumbent LECS to provide hknmmca 'on "that is at 
least equal in qualityto thatprovidcdby the local archsnge carrierto itself.. . ." Plainly, the Act 
does not require inclrmbaa LECS to provide its lxmpcmm . withsuperiorquality 
hbtOMdOn. Likmise, subsection 251(CM) does not d that requesting d C T S  

receive superior quality access to network elemcnts upon demand. The FCC argues that the 
terms "m equal m qualilf permit the pmision of sllperior quality inmcmm& 'on; it 
believes that the n- 'on lqlimm& in both salbwsions 251(C)Q) and 251(c)(3) 
require incumbent LECs to provide superior quality 'onaudmtworkelementswhen 
requested; and it asserts that the provision of superior quaIity in- 'on and network 
elements will not unduly burden the inclrmbent LEG& bEcausetherequcsting carrias willhave 
to pay for these services. We me not -bythe- . 'on's justifications for these 
rules. 

While the phrase "at least equal in quality" leaws opcnthe possibw that incumbent 

negotiating agrements under the Act, this phrase madates only that the quality be equal-not 
superior. In other words, it establishes a flm below which the quaIity of the i n t u w d o n  
may not go. Because the conmussl . 'on's rule superior quality htuwme& 'on when 
requested, B 47 C.F.R. 8 51.305(a)(4), the rule is not supported by the Ads language. We also 
agec with the petitioners' view that subsection 251(c)(3) implicitly requires unbundled access 
only to an incumbent LEC's network-not to a yet unbuilt superior one. Additionally, 

contakd in these subsedions ofthe Act do notjustify these the no- 'on ns- 
FCCrules. Thefactthathmmmcch 'onanduntnmdledaccessmustbeprovidcdonrates, tcrms, 

LEC from arbimnily and conditions that arc nond ory maely prmnts an hcumbmt 
treating some of its competing cltlriers differently than others, it does not mandate that 
incumbent LEG cater to evay desire of mry requesting carrier. Finally, the fact that 

r' 

LECs may agree to provide htcmmm& 'on that is superior in quality whea the parties me 

. . .  

. . .  

incumbent ncs may be cornpeasated for the additional cost involved in providing superior 
quality interconnection auduubuudled BCCCBS does not alter the plain meaning ofthe statute, 
which, as we have shown, does not impose such a burden on the incumbent LECs. Thedore, 

/- 
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we conclude that sections 51.305(a)(4) and 51311(c) CBrmOt stand in light of the plain tams of 
the Act" 

n 

€ Combination of Network Elements 
We also believe that the FCC'srule requhing incumbent LECs, rather than the requesting 

carriers, to recomb= network elements that BR pllrchased by the rrqueshng * carriersonan 
unbundled basis, 47 C.F.R. 8 51.315(c)-(f), cannot be squad with the tams of subsection 

shall provide such mbundled network elements in a marmn that allows 
251(c)(3). The last smtence of subsection 251(c)(3) reads, "An hcumbmt localexchangecarrier 

Eombine such elements in order to pvide such telccomme&m savict." 47 U.S.C.A. 

will combine the unbundled elements themselves. While the Act requires incumbent LEG to 
provide elements in a manner that enables the competing carriers to combine them, unlike the 
Commission, we do not believe that this language can be read to levy a duty on the incumbent 

because the incumbent LECs maintaincontml ovcrthcirmtworks it isnecessary to force themto 
combine the network elemenk, and they believe that the incumbent LECS would prefer to do the 
combining themselves to prevent the compctiug carrias from interfaing with their networks 
Despite the Commission's w r ,  the plain meaning of the Act indicates that the rcquesring 
carrim will combine the unbundledelemcntsthemselvcs; the Act does not@ the incumbent 
LECs to do all of the work. Moreover, the fact that the incumbent LECs object to this rule 
indicates to us that they would rather allow cntrauts acccss to their networlrs than have to 
rebundle the unbundled elements for them. consequently, we vacate rule 5 1.3 lS(c)-(Q as well as 
the affiliated discussion sections. 

251(c)(3) (emphasis added). This sentence uaambiguously indicetes that rcqueSting carriers 

LECs to do the actual combining of elements. The FCC and its - intavmorS argue- 

r' 

- 

"'Although we strike down the Commission's rules requiring incumkt  
LECs to alter substantially their networks in order to provide superior quality 
interconnection and unbundled access, we endorse the Commission's statement 
that "the obligations impsed by sections 251(c)(2) and 251(c)(3) include 
modifications to incumbent LEC facilities to the extent necessary to accommodate 
interwnne#on or access to network elements." First Report and order, 7 198. 
The petitioners themselves appear to acknowledge that the Act requires some 
modification of their facilities. (a Reply Br. of Regional Bell Companies and 
GTE at 40.) /-. 



/-- 

g. Obtaining Finirbed Scrviecs Throw Unbmdled AefeM 

The petitioners next engage in a broad-based attack on the bulk of the FCC's lmbundling 
rules by arguing that the Commission's conclusion that the reque&g carriers may obtain the 
ability to provide finished telecommunications services entidy by acquiring access to the 
u n w e d  elements of an incumbent L E c s  network violates the tams and of the Act. 
&First Report and orda, 328-341 (stathg the connrussl 'on'sposition). Thepetitionas 
contend that while subscction 251(c)(3) allows new -ts access to an hambent LEC'S 
network elements on an unbundled basis, it does not enable new mtrants to provide 
telecommunications services to the public entirely by acquiring all of the necemry elements on 
an unbundled basis from au incumbm tLEC. Thepctitionersassatthatacompehgcarrier 
should own or control some of its own local exchange Eacilities before it can purchase aad use 
unbundled elements from an incumbent LEC to provide a telecommunications service. The 
petitioners argue that nhection 251(c)(4) makes d e  the exclusive means to o&r finished 
telecommunications services for competing carriers that do not own or control any portion of a 
telecommuaications network. Furthennore, the petitioners point out that - under subsection 
251(c)(4) a competing carrier may purchase the right to rtsell a telecommunications service from 
an incumbent LEC only at wholesale rates. Under subsection 252(d)(1), however, a wmpehg 
carrier may obtain unbundled ~cccss to au incumbent LEC's nttwork elements at a less expensive 
cost-based rate. The ptitioners then argue that by allowing a competing carrier to obtain the 

less expensive cost-based rate, the FCC enables competing carriers to circumvent the more 
expensive wholesale rates that the Act requires for telecommunications services, and -by 
nullifies the terms of subsdon 251(c)(4). Additionally, the petitioners claim that by being able 
to obtain the ability to provide services at cost under subsdon 251(c)(3), competing d e r s  
will be able to capture many ofthe incumbent LECs' customers to whom the innrmbeat LECS 
are expected to charge high prices for certain services to o m  the low prices incumbent LECs 
are required to charge other customers in order to promote universal service. The petitionexs 
claim that ihe competing canicrs will simply o e  the same services to these particular 
customers at lower rates aud capture a sig&cant s h e  of the market ("cherry-picking") without 
achieving any true gain in efficiency or technology. Finally, the petitionas contend that the 

,-- 

abilitytopro~definishedtel~unicationsservicescntirelythroughunwedaccessatthe 

c 
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FCC's view of subsection 251(c)(3) allows Csrrias to circumvent the Act's rcshiction on joint 
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r' 
marketing of local and long-distance services wntaumi . insubseCtion271(e)(l). Thisisbecause 
subsection 271(e)(1) prohibits a carrier's joint marketing only of local service obtained under 
subsection 251(c)(4) ( d e )  with the carrier's abiity to provide long-distance service. 47 
U.S.C.A. § 271(e)(l). It does not apply to local service that a competiug Carria achieves under 
subsection 251(c)(3) (unbundled access). Despite the petitioners' extensive arguments to the 
contrary, we believe that the FCC's detummh . 'on that a competing &er may obtaiu the abiity 

elements is reasonable, especially in light of om decisions regarding the validity of other specific 
FCC rules. 

toprovidete lecommunicat i~savicesent ire lythrouehan~~LECs~ednawork 

Initially, we believe that the plain languase of subsection 251(c)(3) indicates that a 
requesting carrier may achieve the capability to provide t e l ~ u n i c a t i O I l s  services completely 
through access to the unbundled elements of an incumbent L E ' S  network. Nothing in this 
subsection requires a competing carria to own or control some portion of a telecommunications 
network before being able to purchase unbundled elements. To the. contrary, this ahsection 

imposes a duty on incumbent LECs to provide unbundled access "to apy requesting 
telecommunications h e r  for the provision of a telecommunications service." 47 U.S.C.A. 
5 251(c)(3) (emphasis added). The petitiomrs contend that the turns of subsection 251(c)(3) 
only allow a requesting carrier access to unbundled elements and that a c@cr who obtains an 
entire network is gettiug more --on anunbrmdledbasis. The additional terms of this 
subsection, however, expmsly contemplate that competiag carriers will use these elements to 
provide finished services. The last sentence of this subsection reads, "An incumbent local 
exchange wnier shall provide such unbundled nctworlc elements in a manner that allows 
requesting carriers to c o m b  such elements in order to provide such telecommunications 
service." Id Om previous ruling hding that this language does not require an incumbent LEC 
to combine the elements for arequesting carrier establishes thatrcquesting carriers will in fact be 
receiving the elements on au unbundled basis. We now decide merely that under subsection 
251(c)(3) arequesting 
carrier is dt led to gain access to all of the unbundled elements that, whm combid  by the. 
requesting carrier, are suf3icient to enable the questing carrier to provide telecommunications 
SerViCeS. 

F 

-- 

We do not believe that this interpraatr 'on of subsection 251(c)(3) will cause all qws t ing  
carriers to select unbundled acccss over d e  as theii preferred mute to enter the local 

n 
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telecommunications market Although a competing carria may obtain the capability of 

wholesale rates under resale, unbundled access has several disadvantages that prcsene resale as a 
meaningful altunative. Carriers mtering the local tekmmmunications markets by purchasing 
unbundled network e l m  face greaterrisks than those c a r r i u s t h a t d  au incumben t LEC'S 
services. A reseller can more casily match its supply with its danand because it can purchase 
telephone Services b m  incumbent LECs on a unit+-unit basis. Consequently, a reseller is able 
to purchase only as many services (or as much thereof) as it needs to satisfy its customer 
demand. A carrier providing servicesthrough uubundled access, howvex, must malre m up 
front investment that is large moughto pay forthe cost of acquiring access to all of the 
unbuadled elements of au incumbent E ' s  network that me mccssay to pvide  local 
telecommunications services without knowing wjlethw coIlsumcT demand will be d c i e n t  to 
cover such expenditures. Moreover, our decision rcqUiring the nqucSting Carriers to combine the 
elements themselves increases the costs and risks 8SSOCIIIXCd . withwhundledaccessasamethod 
of entering the local telecommunications industry and simultanco usly makes d e  adistinct and 
attractive option. With resale, a competing canier can m i d  expding valuable time and 
resources recombining unbundled network e l a n a d s  

providing local telephone service at cost-based rates & unbundled ~cccss opposed to 

e 

Given the disadvantages of comple$ely relying on unbundled ~ccess - as a means to 
provide local telecommunications services, we believe tbat msny new entrant carriers will choost 
to resell such services lmder subsection 251(c)(4). Consequently, we do not believe that 
incumbent LECs will lose all of the customers to whom they 
charge higher prices in order to fulfill their current universal service obligations. The increesed 
risk and the additional cost of rewmbining the unbundled elements will hinder the ability of 
competing caniers to undcmrttheseprices and lure these customas away fmm the incumbent 
LECS." Nor do we believe that subsection 271(e)(l)'s limitation on the joint merketing of local 

"To the extent that some incumbent LEC customers decide to switch to 
competing caniers, we believe this result is entirely consistent with the Act's 
purpose to promote competition in local phone markets. Additionally, section 254 
of the Act, entitled "Universal Service," reveals Congress's intent to overhaul the 
current s y h m  of support for universal service, which is based 6n the incumbent 
LECs' supracompetitive prices for certain services. Set: 47 U.S.C.A. 5 254. In 
fact, the FCC has recently issued its plan to ref- the universal service support 
system. Ssc Report and Order, Federal-State Joint Board on Universal Service, P 



services with long-distance savices will be mcaningltss. Given the downsides of entaing the 
local telecommlmications marks through lmbundleed Bcctss, wc egne with the comrmssl . 

/.. 

'on's 
conclusion that some long-distsnce carriers will choose to cnter local exchange markets through 
thensate provisions, subject to the jointmarkaingnstriction, rathathan assume the risks aud 
burdensassoclated . withuntnmdledaccess. Weconcludethatthecommrssl . 'on's belief that 
wmpcting carriers may obtain the ability to provide hished t c ~ l m i c a t i 0 ~  &ces 
entirely through the unbundled access provisions m subsdon 251(cX3) is comistd withthe 
plain meaning ad smcture ofthe Act 

2. The Unbundling Rules and the plupor+ of the Act 

Several of the petitioners vaguely argue that the FCC's unbundling rules in combmab * 'on 

will thwart the Act's principal purpose, which, according to the peMioners is to promote 
provide competing carriaswithsuchextcnsiw eocessto the innrmbent LEcs'naworksthatthey 

facilities--based compcsition aud innovalion in t c l ~ l m i c a t i o n s  tcclulolw. The petitioners 
claim that unda these rules, competing carriers will have no incentive to conshuct their o m  
facilities because they will be able to tam d s t a n t d  . profitsbyIelyingmtirelyontheincumbcnt 
LECs' networks to provide services to their customers. They also assert that neither the 
c o r n ~ c a r r i e r s ~ t h e ~ ~ ~ s w i l l ~ t o ~ ~ ~ ~ l o g y ~ t h e  
Commission's suppossdly broad unbundling rules force a carrier to share such advances in 

'on'sdes 
that we have found to be consistent with the terms ofthe Act are also consistent with the plapose 
of the Act. 

0 

technology with its competitors. We reject these claims ad believe that the comrmssl . 

Initially we note that the petitioners' are gemrally bascd on the asslnnption 
that the FCCs unbmdling rules would operate in conjunction with the comrmssl * 'on's p p o d  
pricingdes. Thepetiti~havesguedthattheconmussl ' 'on's pricing rules would result in 
rates that are mmsonably low, making it hapensive aud thus highly profitable for competing 
carrim to p v i d e  local tclcumlmlmications services exclusively through the usc of an 
incumbent LEC's network. In these cimrmstances, the petitiollQs argue, compaing CaIriers 
would have no incmti& to build their own network facilitits. We have, however, vacated the 
FCC's pric& rules a d  daerrmned ' t h a t t h e A c t r e q ~ s t a t e ~ o n s t o s e t t h e r a t c s t h a t  

CC Docket No. 96-45 (May 8,1997). 
)4 
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LEcs'networks. Sincewedonotknow competing carriers must pay for access to incumbmt 
what the rates will be, the petitioned -that competing carriers will 
inCUIdyminimalCQStSingainingaCCCStohmbentLECs' 
networks and have no incentive to build their own is merely spccukk at best3* 

/T 

. 

Even ifthe states establish "hexpemive" rates, we do not think that the Commission's 
unbundling rules would violate the Act's purpose, buausc, a&r study, we do not believe that the 
Act's exclusive goal is hdit ies-bnd competition. While Cmgmss may have envisioned 
facilities-based cornpaition in local telephone markets to occur down the road, Cangress clearly 
included mcBsures in the Act, such as the &cmmmch 'on, unbuudld ~CCCS, and resale 
provisions, in orda to expedite the iatrodactioa of pavesive cornpaition into the local 
tel-unications industry. & H.R. Rep. No. 104-204,1995 WL 442504 at *202-03,494 
(1995) (explaining importance of d e  provisioa for the eatly deve1- of competition and 
indicating that the local competition provisions "create the transition to a more compaitiw 
markaplace"). congress ncognipd that the amount of timc and capital investment involved in 
the construction of a comple& local stand-beside t c l m c a t i o n s  nerwork are substsntial 
barriers to entry, and thus required incumbent LECs to allow competing carriers to use thcir 
networks in order to hasten the influence of wmpctitive forces in the local telephone business. 
The Commission's udnmdhg rules facilitetethe competing carrks'sccgssto these networks 
and thus promote the Act's additional purposbthe e o u s  introducton of competition into 
local phone markets. 

- 

At the same time, we do not believe that the unbundiing rules will hinder the 
development of facilities-based competition of impede iuuovaiion in telecoxwunications. 

rules that the petitioners claim violate the purpose of the Act & 47 C.F.R. 55 51.305(a)(4) 
(mterwnuection superior in quality), 5 1 . 3 l l ( c ) ( ~  dements superior in quality), 51.315 
(combdon duty on 
incumbent LECS). consequently, the degree and ease of access that competing carriers may 

'We recognize that the Act quires interconnection and network element 
charges to be based on cost, but we note that the Act also indicates that these rates 
"may include a reasonable profit" for the incumbent LECs. 47 U.S.C.A. 
§ 252(dW 1. 

Initially, we note that we have alreadyvacated, onaltanative .groun& several ofthe lmbundling 

n 
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/- 
have to ianrmbgl t LECS' nawoIlrs is not as extensive as mvisioned by the petitioners and far 
less than the amount of contml that a carrier would havc ova  its own mtwork. We have upheld 
the remaining unbundling rules as naswable wmirucb 'om of the Act, because, as we have 
shown, the Act itself calls for the rapid introduction of competition into local phone markas by 
resuiring incumbent LECs to makc theirnaworlcs available to their wmpchng * &as. Evenin 
light of the lmbundling rules, we believe that compaing carrias will oontinue to have incentives 
to build theii own networks. Once a new entrant has csteblishcd itself and acquired a SuftIiciCsa 
customabase to justify inv&ments in its ownfacilities, a caniatbatdcvdops its own network 
gains- h incumbent LECs and has more flexibility to modify its nctwork 
elements to offer innovative service.. Additionally, as we statal earlier, we believe that the 
competitive emironmat that these mbdling des create will result in more technological 
innovation than what occurs in the cllmnt monoplistic local tcl-unications markets. We 
believe that the increased incenfive to irmovatc nsulting h m  the need of a carrier to 
differentiate its services andpmducts h m  its competitordin acompetitivemarket will ovenide 
my theoretical decreesed incentive to innovate d t i n g  km the duty of a carrier to allow its 
competitorsaccesstoitsnetworkelemcnts. WethusconcludethattheCommission'slmbundling 
d e s  do not subvert the Act's purposes. 

r- 

3. The Unbundling Rules in Light of the Inkll#tp.l 
Property Right9 of Third Put ie  

Several petitioners claim that the FCC's unbmdling rules as a whole on the 
intellectual prom rights ofthird partiesx wfio license their technology to incumbeat LECS for 
use in the LECs' networks. In particular, the petitioners claim that 
by allowing requestiag carriers "Qcclusivc use" of m innrmbent LECS \mbundled network 
element for a limited period of time, spe id, 8 51.309, the FCCs rules could potcllsially result in 
violations of licmse w t s  between incumbent LECs and third manufadmus of 

a result would umshtue ' a taking of the third party's intellectual propaty without just 
compensation in violation of the Fifth Amendment. W e  we are skeptical of the merits of such 

software and other t c l ~ u n i c a t i i o n s  ~ l o g y .  Additidy, the petitioners argue that such 

%ne group of such third parties, the Ad Hoc Coalition of 
Telecomxnunications Manufadwing Companies, asserts this claim on its own 
behalf as an intervenor in this case. 

/4 
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r' 
claims,1' we believe that the m e  nature ofthtse aqummts indicates that ncithcr the 
intervenor nor the petitioners presently have stadingtoraise tbese claims. 

In order to have stading to bring a claim, aparty must, among otha things, have 
suffend an injury in fact which the Suprrme court desaibes as "an invasion of a l@y 
protected interest which is (a) cm!aete and p d d m z d ,  * and(b)actualorimmiacslf not 
conjectural or hypothetical." 7 * 504 U.S. 555,560 (1992) (intunal 
quotations, citations, aad footnote omitted). With respect to this claim, neither the intavmor nor 
the petitioners have demonstmted that the FCC's udnding rules will, in fact, enable r#luesting 
carrierst0 have direct access to the copyrigtbs, pntmts, ortrade secntsofthcsemanufacturas. 
Resently, we do not have befm us the s p d i c  uabundling &ties inaparticular 
negotiated agreement or a state arbitraton decision that would be necessary to be able to 
daennine ifsuch i&ingmcnts or takings WQC imminently likely to occur. Iastcad, we merely 
have the hypotheses of the intemmr and the petitioners, but " [ a ] ~ o n s  of e fuhrre 
injury do not satisfy the injury in fact test." 28 F 3 d  753,758 (8th Ci. 
1994). 

Moreover, to the extent that the petitioners seekto assert the rights of otha 
copyright,patcnt,ortradesecntowners,wedonotbelievethatthe~ - .  ofthiscase 
warmnt an exception to the general rulethatpments"litigam from asswfhgthenghtsorlegal 
interests of others in order to obtain nlief h m  injury to themselves.'" 

* 422 U.S. 490, 
509 (1975)). Before a litigant will be allowed to assert a claim on behalf of a tlrird party, the 
litigant must show, among otherthings, that the -party is unable to protect its own intaests. 
SCG- . 499 U.S. 400,411 (1991); ( 
Pist, 952 F.2d 1040,1043 (8th Cir. 1992). The petitioners have not claimed, nor Q we have 
reason to believe, that these third-party marmfscturcls of tclmmmunications technology arc or 
will be unableto proteatheir intellectual pmperty or umshtuh . 'onalrights. Thus,weconclude 
that the petitioners do not presentlyhave stadingto raise these claims. 

4. The Unbundling Rpks in Light of the 

1;plmtr, 1997 WL 304451, at *3 (8th Ci. June 9,1997) (quoting 

s7w; note that the A& itself expressly contemplates that nxpstmg - carria 
will have access to network elements that are proprietary in nature. 47 U.S.C.A. 
§ 25 1 (dX2XA). 

P 



F f i  Amendment's T.lring Clapre 

The petitioners' final attack onthe colrmussl . 'on'slmbmdhgrulesistheirergumcntthat 
the rules in general povide. competing carrim with such extensive access and use of the 
incumbent LEG' networks that they e&a 'onal takings of the iaclrmbent LEG' 
property. The petitio nersthenarguethatwe shouldreject the FCC's overly broad 'on 
of the Act's unbundling duties in order to avoid such cox&tuh . 

* 

'onalinfirmitie. 

Once again, we note that we have already vacated several of the udnmdhg rules that 
constitute a significant portion of this particular complaint. Thus, we arc skeptical that the 
remaining FCC unbundling rules will e m a n  actual taking. NevcrWcss, becausc many of the 
ratanakiag procedures have been held in ebcyance in anticipation of our decision and given the 
fact that we have vacated many of the FCC's pricing rules in this opinion, we canuot, as of yet, 
determine whether the incumbent LEG are d v i n g  or will just wmpcosaton for 
P i d i n g  
compe$ing carriers with access to theirnetworlcr. Thacfon, we believe that this claim in not 
ripe for review. When a state or the federal govaamnt provides an adequate pmxdurc for 
obtaining compensation, a takings claim is not ripe for d e w  until the Migaut has used the 
pcedureandhasbeendeniedjustcompcosation. 

473 U.S. 172,195 (1985); 112 F.3d 
313,3 17 (8th Cir. 1997). Unda the Act, if an incumbaa LEC and a rcquedq carria fail to 
negotiate the rates for m b d d  access on their own, a state commission will detamme * the 
amount of compensation that the requesting carrier must pay to the incumbent LEC for such 
access in an arbitration proceeding. a 47 U.S.C.A. 8 252(c)(2). Because the jtetitioners haw 
not d e m d  that they haw participated in such state erbitrationpcedmgs * andhavebcen 
denied just compensation, wefindthattheirtakingsclaimisnotripeforreview. We note that 
such a claim could be presmted to a f e d d  district court under the review provisions of 
subsection 252(e)(6). 

- 

Having found that the takings claim on its merits is not ripe, thae is no justification for 
'0115 of 

-0nS 

upholding several of the Commission's unLnmdhg rules in light of the Act's terms, and wc also 
find that the Commission's rules and policies regding the incum- LECS' duty to p v i d e  for 

withholding the traditional ddermce that we a f € d  to nasonable agemy 
aatutes. h chevron. 467 U.S. at 844. (zmsupdy, we stand by our CaTlier dcmmlmb . 

r- 
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physical collocation of equipma to be cxmskht with the A d s  terms ummulcd . insubsection 
251(c)(6). SCG 47 C.F.R. 5 51.3230; First Report and Order, 7 585 (requiring, among other 
things, incumbent LECs to take Bccount of projected demand for collocation of equipment when 
planning renovations or new commctions).f* 

E. The Scope of Incumbent LECs' Reade Obligatiom-Rule 51.613 

/-. 

One petitioner objccts to the FCC's dctcmm& * 'onthatdiscouutcdandpromotid 
offerings are "telecommunication service[s]" that are subject to the resale requkment of 
subsection 251(cX4) and that promot id  prices lasting more tban 90 days qualify as "retail 
rates," subject to a wholesale diswunt. spt 47 C.F.R. 8 51.613(a)(2); First Rcpott and Order, fl 
948-50. The petitioner claims that the FCC's pronommments violate the tenap of the Act 
because subsection 251(c)(4) q u k  only "telecommuaications d c e [ s Y  to be offaed for 
resale, and the petitioner asserts that promotid and discount programs are not 

that the Act quires onlytelccommunications services that are offered at-to be offered 
forresale and arguesthat by definition, promotional oikings are not offered at retail rates and 
thus should not be subject to the resale obligation. Finally, the petitioner contends that the FCC's 
determination that promotid prices that last more than 90 days qualify as "retail rates" but 
those that last 90 days or less are not "retail rates" is arbitrary and caprigious and beyond the 
Commission's jurisdiciion. 

Despite the petitioner's arguments to the colrtrary, we believe that the FCC has 
jurisdiction to issue these particular rules and that its . 'ons are reasonable 
inteqeations of the Act. Although we have already held that the Commission docs not have 
juisdiction to issue rules governing the specific rate dr' . . "onsforthelocalcompctition 
provisions of the Act, which include the resale obligation lmda subsection Ul(c)(4), we have 
recognized that subsection 25l(c)(4)(B) authorizes * 'on to issue ngulations 
regarding the incumbent LECs' duty not to pmhiiit, or impose UmcBSonable limitations on, the 
resale of telecommunications services. slpra note 10 and accompanying text. While we 

"telecommunications servicc[s3" but rather mwe rMrk&g tools. The petitioner also points out 

F 

thecomrmssl . 

"In sum, we uphold all of the Commission's unbundling regulations except 
for rules 11.305(a)(4), 51.311(c), 51.315(c)-(f), and 51.317, fll278, 281 (only to 
the extent that these provisions create a presumption that a network element must 
be unbundled if it is technically feasible to do so); we vacate these listed 
provisions. 

/" 



/-. 
vacated the commission's pricing des that d i d  the specisc mahodology for state 

47 C.F.R. $0 51.601-51.611, c o m m i s s i o a s t o u s e i n ~  
the FCC's d- * 'on in d o n  51.613 mmly defines the overall scope of the incumbent 
L.ECs'de 
obligation by indicating that t e l ~ ~ c a t i o m  services offend at special promotional rates 
that last for more than 90 days will be subject toresale at a wholesale discount. This rule is a 
valid exercise of the Commission's authority under subsdon 251(c)(4)@) because it d c t s  
the a b i i  of incumbent LECs to circumvent their resale obligations under the Act simply by 
off- their services to their subsxibers at papctud "pmmdoxml" rates. Mor#rver, the 
commission's detemmm * 'onthatpromotid~thatareeffectivcfbrmorethan9Odays 
qualify as "retail rates" is a rwsonable hmptation of the Act's tams and was not madc 

cmhtcdthe option of drawiugthe line at 120 days arbitrarily or capriciously. The Comrmsston 
but xatiody decided that "excluding promotiom that are OM for as long as four months may 
llnreasonably hamper the efforts of new compemm . that seekto enta 1 4  markets through 
resale." Fitst Repoa and Order, 1950. Additionally, the comrmssl . 'on's inclusion of promotid 
rates that endm b e y d  90 days m tbe category 0f"ntail rates"desaves O W  deference, bccaust 

the actual wholcsalc rates, . .  

. .  

the Act does not defim the tam "retail rates." SI& chevron. 467 U.S. at 843-44 
wntrolling weight to be given to agemy regulations that iill gaps left by Conpnss). Finally, we 

service[s]" butrathermarketingtoolsmissesthepoint. Thefactremahthatthesubjectmattas 
underlying the promotional programs and the promotid rates are telecommuoidom services 
which the FCC reasonably concluded must be made available for resale. We thus uphold section 
51.613 as a valid mguhtion. 

/4. 

find that the pet i t ies  argument that promotid lnograms are not :telecommuaidons 

We decline the petitioners' quest to vacate the FCC's entire First Report and Order and 
limit ow rejection of FCC d e s  only to those that wc have specifically overhmud in this 

wc b c l i e ~  that the provisions ofthe comm~ssl . 'on'sFirst 

391n total, we vacate the following provisions: 47 C.FX g§51.303, 
51.305(a)c4), 51.311(c), 51.315(cHf), 51317 (vacated only to the extent this rule 
establishes a presumption that a network element must be unbundled if it is 
technically feasible to do so), 51.405, 51.501-51.515 (inclusive, except for 

,- 51.515(b)), 51.601-51.611 (inclusive), 51.701-51.717 (inclusive, except for 
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Report and Order are d l e  and that the Commission intended them to be so. b a a y i s  
108 F.3d 1454,1459 (D.C. Cir. 1997) ( d i  depends 

on issuing agency's intent). 

As an aside, and while we do not pretmdtoposstssthe Rosetlastonethatrevcals the w 
meaning of every portion of this Act, we hope that ow h e w  of the FCC's First Report and 
order in light of the Acrs provisiws offas somc g u i k  to the patticipauts in the 
t e l ~ u n i c a t i 0 n s  indully as they contuwe * its evolution into the mmpet&ivc marketplace 
congressmtendd. 

upon the filing of this opinion and order, the provisions of OIP stay order are deemed 

expired. 

The pending motion of the intavmars m slprport of the FCC to strilre a claim allegedly 
raised for the first time m the rtply brief ofthe Regid  Bell companies and GTE or, m the 
alternative, for leave to file a sumply is denied as moat because we did not adopt the arpnent 
advanc+d - 

A true copy. 

Attest: 

CLERK, U. S. COURT OF AF'PEALS, EIGHTH CIRCUIT. 

51.701, 51.703, 51.709@), 51.711(a)(1), 51.715(d), and 51.717, but only as they 

180. We also vacate the p x y  range far l i e  ports used in the delivery of basic 
residential and business exchange services established in the FCC's Order on 
Reconsideration, dated September 27,1996. 

apply to CJ4RS providers), 51.809, First Report and order, 101-103,121-128, 

rc 
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February 10,1997 

Lf 

David Waddell, Executive Secretary 
Tennessee Regulatory Authonw 
460 James Robertson Parkway 
Nashville, TN 37238 

Re: BellSouth Telecommunications, Inc.'s Entry into Long Distance (InterLATA) 
Services in Tennessee Pursuant to Section 271 of the Telecommunications Act 
of 1996 

Dear Mr. Waddell: 

Enclosed are the original and thirteen copies of BellSouth Telecommunications, Inc.'s 
Response to Staff Report Dated January 3 1,1997 in the above referenced mattex. 

Piease contact me if you have any questions or need further information. 

G%.Hicks . \ \ 

G m c h  
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BEFORE THE TENNESSEE REGULATORY AUTHORITY 
Nashville, Tennessee 

In Re: BelSouth Telecommunications, Inc. 's &w?y Into Long Distance 
(1nterLAT.A) Services in Tennessee Pursuant to Section 271 of the 
Telecommunications Act of 1996 

BellSouth Telecommunications, Inc. ("BellSouth") respectfully submits its 

response to  the draft report prepared by the Staff of the Tennessee Regulatory 

Authority ("Staff Report") concerning BellSouth's anticipated request to provide 

interLATA services pursuant to Section 271 of the Telecommunications Act of 

/4 1996 ("Act"). 47 U.S.C. 0 271. BellSouth appreciates the opportunity to  

participate in this process and will endeavor to offer its view of the Staff's analysis 

of Section 271 as well as the interplay between Section 271 (c)(l )(A) ("Track A") 

and Section 271(c)(l)(B) ("Track B"). BellSouth also will address its current plans 

for filing with the Federal Communications Commission ("FCC") under Section 271 

and will respond to the comments of the Consumer Advocate Division ("CAD"). 

11. -Qrq 

A. Of SacfiPn 771 

Section 271 is a critical part of Congress's "pro-competitive, de-regulatory 

national policy framework" to "open telecommunications markets to  competition." 

S. Rep. No. 230, 104th Cong., 2d Sess. 1 (1996) ("Conference Report"). Section 
14 



271 was designed to end the old regime established under the Modification of Final 

Judgment, which had artificially divided local and long distance markets into two 

separate spheres, by creating head-to-head competition between long distance 

carriers and the Bell Operating Companies ('BOCs") in both the local and long 

distance markets. Congress intended to create a situation that would allow 

"everyone to compete in each other's business," which would bring consumers 

"low cost integrated service with the convenience of having only one vendor and 

one bill to deal with." 141 Cong. Rec. S713, S714 (daily ed. Feb. 1, 1996) 

(statement of Sen. Harkin). 

The first step was opening local telecommunications markets. See 142 

Cong. Rec. S688 (daily ed. Feb. 1, 1996) (statement of Sen. Hollings) (Bell 

companies must "open their networks to competition prior to their entry into long 

distance"). Congress set out specific requirements for opening local markets in 

Sections 251-253 of the Act and made entry into long distance under Section 271 

conditional upon the BOCs doing so. 141 Cong. Rec. S8138 (daily ed. June 12, 

1995) (statement of Sen. Kerrey); see 141 Cong. Rec. S18.152-53 (daily ed. June 

12, 1995) (statement of Sen. Breaux) (BOCs allowed to sell long distance and 

required the opening of local exchange markets). Section 271 was intended to 

allow a BOC to compete in the interLATA market consistent with the public interest 

as soon as it had opened the local exchange market; it was not enacted to give 

incumbent interexchange carriers the means to postpone such competition. 141 

Cong. Rec. S7881, S7889 (daily sd. June 7, 1995) (statement of Sen. Pressler). 

. .. 
2 



Section 271(c) sets out the two routes available for BOCs to begin 

IC-- 

competing for long distance customers -- the so-called Track A under Section 

271 (c)(l)(A) and Track B under Section 271(c)(l)(B). These routes provide two 

different ways for BOCs to obtain approval for entry into the long distance market 

if that entry is in the public interest and other statutory requirements are fulfilled, 

including consultation with the relevant state commission. Under either route, a 

BOC also must demonstrate that the relevant state is open to local competition by 

satisfying the 14-point competitive checklist set out in Section 271 (c)(2). However, 

unlike Track A, which allowed a BOC to apply for long distance authority 

immediately, Track B required that the BOC wait ten months from the enactment of 

the Act before applying.' 

B. 771(c1111fA1 Bnvte 

Subparagraph 271 (c)( l  )(A) is titled "Presence of-  a Facilities-Based 

Competitor." It creates an expedited route for BOC entry into the long distance 

business without the waiting period required under Track B. However, Track A 

requires the presence of actual facilities-based competition. See 47 U.S.C. § 

271(c)(l)(A) (requirements for in-region interLATA services are met if a BOC "is 

providing access and interconnection to  its network facilities" to a "competing" 

Which route to follow depends largely on the relevant market facts existing 
at the time a BOC files its application at the FCC. Until an application is filed at 
the FCC, no conclusive judgment is possible about the routes that are open. After 
the FCC receives the BOC's filing, Section 271 (d)(2)(B) requires the FCC to consult 
with the relevant state commission concerning whether the applying BOC meets 
the requirements of Section 271 (c). A t  that time, the state commission may offer 
a timely assessment of how the BOC's application measures up to Section 271 (c). 

1 

. 
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_. 
/4 carrier or carriers providing telephone exchange service to "residential and business 

subscribers" either "exclusively" or "predominately" over their own facilities).' 

Track A arose from Congress's belief that cable companies would emerge 

quickly as facilities-based competitors to telephone companies, justifying quicker 

BOC entry into the long distance business. According to the Conference Report, 

"large well established companies such as Time Warner and Jones lntercable are 

actively pursuing plans to offer local telephone service in significant markets," and 

at least one cable company, Cablevision, already had entered into an 

interconnection agreement with an incumbent BOC so that it could offer telephone 

service to 650,000 subscribers. Conference Report at 148. As one of the key 

authors of the Act explained: 

And, the biggest surprise to us was when Brian Roberts of Comcast 
Cable on behalf of the cable industry said that they wanted to be the 
competitors of the telephone companies in the residential marketplace. 
In fact, the next day, I called Brian and Jerry Levin of Time-Warner to 
have them reassure me that their intent was to be major players and 
competitors in the residential marketplace. After that discussion, I told 
my staff that we needed a checklist that would decompartmentalize 
cable and competition in a verifiable manner and move the deregulated 
framework even faster than ever imagined. And we came up with the 
concept of a facilities-based competitor who was intended to negotiate 
the loop for all within a State and it has always been within our 
anticipation that a cable company would in most instances and in all 
likelihood be that facilities-based competitor in most states. 

142 Cong. Rec. H1152 (daily ad., Feb. 1, 1996) (statement of Congressman 

Fields). 

The Act's definition of telephone exchange service excludes exchange 
access and restricted private line service. 47 U.S.C. § 153i473. 

- _  
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Thus, it was Congress's intention that a facilities-based competitor could 

"negotiate the loop for all within a State." Because this competitor would be a 

real, facilities-based competitor with the capability and incentive to begin quickly 

providing service over its facilities, Congress believed that it would be a reliable 

negotiator for the market. This competitor's agreement would be available to 

others within the State under Section 252(i) and would provide the basis for 

immediate BOC entry into long distance. See, e.g., 142 Cong. Rec. S713 (daily ed. 

Feb. 1, 1996) (statement of Senator Breaux) ("[iln those instances, we see no 

reason why the FCC should not act immediately and favorably on a Bell company's 

petition to  c ~ m p e t e ~ ) . ~  

As noted in the Staff Report, NEXTLINK is a facilities-based competitor 

serving business customers in Tennessee predominantly over its own facilities. 

BellSouth understands that MCI Metro and Brooks Fiber also are serving business 

customers in Tennessee at least in part over their own facilities. BellSouth is not 

aware of a facilities-based competitive provider sewing both residence and business 

customers predominantly over its own facilities. Thus, BellSouth agrees that Track 

The Conference Report makes clear that Track A requires an operational 
facilities-based competitor, noting that "[tlhe requirement that the BOC 'is providing 
access and interconnection' means that the competitor has implemented the 
agreement and the competitor is operational." Conference Report at 148. That the 
access and interconnection agreement be implemented 'is important because it will 
assist the appropriate State commission in providing its consultation ...." ld. at 
148. Otherwise, state commissions would be called upon to  assess interconnection 
agreements which they had not previously reviewed. See 47 U.S.C. 0 252(e)(2)(A) 
(limiting state commission review of voluntarily negotiated agreements). 
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A does not appear to be presently available based on the circumstances as they 

exist today. 

C. 

Section 271(c)(l)(B) describes the other route a BOC may follow to seek 

long distance authority. While imposing a ten-month waiting period, Track B 

supplies a date certain by which a BOC can submit Section 271 applications to the 

FCC if competing providers qualified under Track A have not emerged and if a 

general statement of the terms and conditions for access and interconnection has 

been approved or permitted t o  take effect by the state commission. 

- 

By its own terms, Track B is available, after the ten month waiting period, if 

llno such provider has requested the access and interconnection described in 

subparagraph (A)." 47 U.S.C. 0 271(c)(l)(B). The "no such provider" language 

refers to the "competing provider" described in subparagraph (A). Thus, Track B 

remains open until a facilities-based competitor begins actually providing telephone 

exchange service to residential and business competitors and seeks access and 

interconnection. Unless a facilities-based competitor that meets the requirements of 

Track A has sought access and interconnection under the . Act, . ,..... Track .. . B . ... is  the . .. only .-. . ~ . .  

route available to a BOC. (Indeed, a BOC may file with the FCC under Track B up 

to  three months after it receives a request for access and interconnection from a 

competitor that meets the requirements of Track A, which ensures that competitors 

cannot block an application for long distance authority by seeking interconnection 

after the BOC has started down the Track B route). 

~. . . . . . . . . .  . . ~ . . . . .  
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The legislative history is clear that these requirements tying subparagraphs 

(A) and (E) together serve Congress's goal of opening the long distance market to 

competition by keeping a route open for BOCs to seek long distance authority. The 

Conference Report makes the point that Section 271(c)(l)(B) "is intended to ensure 

that a BOC is not effectively prevented from seeking entry into the interlATA 

services market simply because no facilities-based competitor that meets the 

criteria set out in new section 2711clllllA) has sought to enter the market." 

Conference Report at 148 (emphasis added). That is, Congress believed that a 

general statement of terms and conditions subject to state review would be at least 

as reliable a guarantor of open markets as the facilities-based competitor serving 

both business and residential customers pursuant to subparagraph (A). 

The Staff Report is consistent with both the language of the statute and the 

legislative history by concluding that Track B is available to  BellSouth once the 

Tennessee Regulatory Authority "has approved or permitted to take effect a 

During the House debate, Congressman Tauzin similarly explained that 
"[slubparagraph (b) uses the words 'such provider' to refer back to  the exclusively 
or predominantly facilities based provider described in subparagraph (A)." 141 
Cong. Rec. H8457, H8458 (daily ed. Aug. 4, 1995). He gave several examples of 
how subparagraph (E) would apply in practice. According to  Congressman Tauzin, 
a BOC could file under subparagraph (E) if: (i) "no competing provider of telephone 
exchange service with its own facilities or predominantly its own facilities has 
requested access and interconnection"; (ii) the BOC had only received 
interconnection requests from carriers that do not use predominantly or exclusively 
competitive facilities; or (iii) a facilities-based competitor had requested access, but 
it served only business customers. Id. In all these instances, the BOC would not 
have received an interconnection request that satisfies Track A's requirement of a 
request from a facilities-based "competing providerr] of telephone exchange service 
. . . to residential and business subscribers." 

4 
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statement of the terms and conditions that BellSouth will offer to companies 

wishing to be facilities-based providers." BellSouth also 

acknowledges, consistent with the Staff Report, that BellSouth has not yet filed 

with the TRA a general statement of terms and conditions. It is BellSouth's present 

intention to  do so in the near future and to  then file an application with the FCC 

seeking long distance authority in Tennessee under Track B. 

(Staff Report at 5). 

By acknowledging that BellSouth can proceed under Track 6, the Staff 

implicitly rejected the argument advanced by some interexchange carriers that 

Track B is unavailable if a potential competitor simply requests negotiations for 

access and interconnection with the BOC, even if the competitor does not have the 

facilities or residential and business customers required by Track A. At the same 

time, these carriers argue that Track A also is foreclosed until the potential 

competitor requesting negotiations actually signs and implements the agreement, 

invests in sufficient facilities to serve business and residential subscribers 

predominately over its own facilities, and decides actually to provide service to both 

subscriber groups. 

The Staff did not and should not embrace this convoluted interpretation, 

which would only serve to delay full competition in the telecommunications market. 

It would take the decision on opening the long distance market to competition out 

of the hands of the FCC, deny state commissions their role in the process, and put 

the timing of opening the market into the hands of potential BOC competitors. 

These firms could exploit the artificial no-man's iand their interpretation creates by 



P. simply making a request to negotiate for access and interconnection (thereby 

foreclosing Track B under their reading of the statute), and then limiting facilities 

investments or limiting facilities-based service to  only residential or business 

subscribers (thereby foreclosing Track A as well). Such a result runs counter to the 

language and intent of Congress, which sought to establish rules to open markets, 

not keep them closed or allow them to be kept closed. 

Jhe 1 4 - V  
.. D. 

In addition to satisfying the requirements of either Track A or B, a BOC 

seeking entry into long distance also must establish that it offers access and 

interconnection consistent with the 14-point competitive checklist set forth in 

Section 271 (c)(2). As the Staff Report correctly points out, this checklist requires 

a BOC to provide: 
/- 

(3) 

(4) 

( 5 )  

interconnection in accordance with Sections 251 (c)(2) 
(interconnection requirement) and 252(d)(1) (interconnect 
pricing standards); 

nondiscriminatory access to  network elements pursuant to 
Sections 251 (cI(3) (unbundled access requirement) and 
252(d)(1) (network elements pricing standards); 

nondiscriminatory access to  its poles, ducts, conduits, and 
rights-of-way at just and reasonable rates pursuant to Section 
224 (regulation of pole attachments); 

local loop transmission to  the customer's premises unbundled 
from switching and other services; 

unbundled local transport from the trunk side of a wireline local 
switch; 

unbundled local switching; 
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nondiscriminatory access to 91 1 sewices and E91 1, directory 
assistance, and operator call comp!etion services; 

white pages directory listings for customers of the other 
carrier's telephone exchange service; 

non-discriminatory access to telephone numbers for assignment 
to  the other carriers' telephone exchange service customers 
until numbering administration guidelines or rules are in place at 
which time a BOC must be in compliance with those guidelines 
or rules; 

nondiscriminatory access to  databases and associated signaling 
for call routing and completion; 

interim number portability until the FCC issues regulations 
governing number portability (which can be provided via remote 
call forwarding, direct inward dialing trunks, or comparable 
arrangements); 

local dialing parity (nondiscriminatory access to  information and 
services which will permit a competing local exchange carrier to 
provide local dialing parity in eccordance with the Section 
251 (b)(3) dialing parity requirement); 

reciprocal compensation arrangements pursuant to Section 
252(d)(2) (pricing standards); and 

- 

telecommunications services for resale pursuant to Sections 
251 (c)(4) (resale rules) and 252(d)(3) (resale pricing standards). 

47 U.S.C. 4 271(c)(2). 

Based on review of the interconnection agreements entered into by BellSouth 

and approved by the TRA as well as the record in the arbitration proceedings 

involving AT&T, MCI, and Sprint, the Staff Report concludes that BellSouth is in 

compliance with checklist items 4, 5, 6, 7, 8, 9, 19, 11, and 14. (Staff Report at 

4, Attachment 1 ). BellSouth agrees with this conclusion. However, BellSouth 

disagrees with the Staff's analysis of the remaining checklist items as set forth in 

.. 
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greater detail below. BellSouth believes that it has complied with all aspects of the 

14-point competitive checklist, and the final Staff Report should so find. 

1. - 
The Staff Report maintains that BellSouth has not provided interconnection 

(Item 11, access to network elements (Item 2). access to pole attachments (Item 3). 

and reciprocal compensation arrangements (Item 13) In accordance with the Act 

because the prices for such items are interim rates not "based on cost." (Staff 

Report, Attachment 1 71 1-3 & 13). The Staff Report concludes that "BellSouth 

should not be certificated as in compliance with these items until the cost studies 

are complete, and permanent rates are set." (Staff Report at 4). The analysis in 

the Staff Report is f l a ~ e d . ~  

While interconnection agreements approved by the TRA and the January 23, 

1997 Order of the Arbitrators contain interim prices that apply until permanent 

prices are established, these prices are "based on cost" consistent with 47 U.S.C. 

§ 252(d). This is clear from the Arbitrators' January 23, Order, which reflects that 

the interim prices for interconnection and network elements "were based on one of 

two criteria: existing tariffs where available, with a preference for intrastate tariffs 

over interstate tariffs; or, where no tariff existed, a price which was logically 

The Arbitrators did not establish interim rates for pole attachments, 
conduit, ducts, and rights-of-way, notwithstanding the Staff's statement to the 
contrary. (Order at 58). Furthermore, the rates established by the Arbitrators for 
pole attachments, conduits, and ducts based on the FCC formula and for rights-of- 
way based on the lowest rates negotiated by BellSouth in Tennessee for existing 
license agreements are clearly "just and reasonable" rates based on cost, which is 
all the Act requires. See 47 U.S.C. 0 224(d). 

1 1  



consistent with the prices submitted by the parties." (Order at 52). In either case, 

the interim price was "cost based." 

With respect to prices based on existing tariffs, these prices were set and 

approved by the Tennessee Public Service Commission and were established 

consistent with the cost-based standard set forth in Section 252(d). (9/12/96 

Prefiled Testimony of Robert C. Scheye, Docket No. 96-01 152, at 34). Likewise, 

the prices proposed by BellSouth, AT&T, and MCI for new or unbundled services 

were all cost-based, and the parties submitted cost studies supporting such prices. 

(Id.) ("For new or additional unbundled elements, BellSouth proposes a price which 

covers cost, provides contribution to recovery of shared and common costs, 

includes a reasonable profit, and is not discriminatory"); (9/12/96 Prefiled 

Testimony of Wayne Ellison, Docket No. 96-01 162, at 11-1 2) (AT&T's proposed 

rates "are based on compliant cost studies produced by the Hatfield Model" or 

"based on cost estimates provided by BellSouth"). Thus, the Staff's belief that the 

interim prices are not "cost based" is erroneous. 

Furthermore, such a conclusion would be inconsistent with the Arbitrators' 

finding that they discharged their statutory duties in arbitrating BellSouth's 

interconnection agreements with AT&T and MCI. The Act plainly required the 

Arbitrators to  'establish any rates for interconnection, services, or network 

elements" in accordance with the pricing standards under Section 252(d). 47 

U.S.C. § 252(c)(2). The Arbitrators found that they did so. As set forth in their 

January 23 Order, the Arbitrators concluded that their resolution of the issues to be 
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arbitrated, including the establishment of interim prices, "Complies with the 

provisions of the Act, and is supported by the record in this proceeding." (Order at 

63) (emphasis added); see also November 14, 1996 Hearing TR at 114 ('We have 

fulfilled the intent of our State of Tennessee Legislature and we have complied with 

the federal law") (statement of Director Kyle) (emphasis added). 

The Staff's belief that Sections 252 and 271 requires the establishment of 

"permanent prices" also is at  odds with the FCC's view of the Act. The FCC itself 

recognized the appropriateness of "interim arbitrated rates" that 'might provide a 

faster, administratively simpler, and less costly approach to  establishing prices ...." 
Fist Report and Order, Docket No. 96-325 1 767 (August 8, 1996). Likewise, in 

reviewing Ameritech Michigan's Section 271 application, the Michigan Public 

Service Commission expressly rejected the contention "that interim rates may not 

be utilized to  satisfy the requirements of the Act," noting that rates are always 

subject to review and revision. See In re Application of Ameritech Michigan 

Pursuant To Section 277 of the Telecommunications Act of 7996, CC Docket No. 

97-1 (Feb. 5, 1997) a t  13. 

The Staff's suggestion that BellSouth cannot be in compliance with the 

competitive checklist until the uncertainty surrounding the FCC's August 8, 1996 

Order has been resolved and "cost studies are complete, and permanent rates set" 

. _ -  

is completely incompatible with Congress's desire t o  "open all telecommunications 

markets to competition." (Staff Report at  4). The final outcome of the Eighth 

Circuit appeal may not be known for months, if not years. All the while, if the 
P- 
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Staff's view is adopted, consumers would be denied the substantial benefits 

associated with BellSouth's entry into long distance, and BellSouth would be forced 

to face competition in the local market without being able to compete in the long 

distance market. Such a result is not what either the Congress or the TRA 

intended.6 

2. lmLl2 

The Staff Report reflects that BellSouth has submitted its plan for ensuring 

local dialing parity (Item 12) and concludes that, once this plan is implemented, 

"BellSouth will be in compliance with checklist item 12." (Staff Report at 4). 

BellSouth wishes to clarify the Staff Report to the extent it suggests that BellSouth 

is not presently in compliance with Item 12. That checklist item requires local 

dialing parity as prescribed in Section 251(b)(3), which defines dialing parity to 

include nondiscriminatory access to telephone numbers, operator services, directory 

assistance, and directory listings with no unreasonable dialing delays. BellSouth 

presently provides nondiscriminatory access to such services. 

Chairman Greer correctly rejected any notion that the competitive local and 
long distance markets the Act intended to create should be held in abeyance by the 
uncertainty surrounding the FCC's order: 

I've noticed in two or three articles in the newspaper that when they 
refer t o  whatever happened with the FCC Order being stayed that 
competition was dealt a setback. And I don't believe that's true in 
Tennessee. I believe that we have done the very best we can to 
provide for a very pro-competitive market in this state. Let's get on 
with being good, clean competitors, and let's give the consumers 
some good prices. 

November 14, 1996 Hearing TR at 1 15 (statement of Chairman Greer). 



While BellSouth "is not providing intraLATA toll dialing parity," as noted in 

the Staff Report (Staff Report, Attachment 1, at (ii) f 121, intraLATA toll dialing 

parity is not required under Item 12. See 47 U.S.C. 5 271(c)(2)(B)(xii) (requiring 

implementation of "local dialing parity"). BOCs only have an obligation to  provide 

intraLATA toll dialing parity coincident with the exercise of the "authority to provide 

interLATA services under subsection (d) ...." 47 U.S.C. 5 271 (e)(2)(A). Thus, that 

BellSouth may not be providing intraLATA toll dialing parity is irrelevant for 

purposes of determining compliance with the 14-point checklist. BellSouth fully 

intends to  implement intraLATA toll dialing parity coincident with the Company's 

entry into the interLATA market. 

E. The 

BellSouth's comments concerning the public interest discussion in the Staff 

Report will address two issues. first, Section 271 and Congress's debates 

concerning BOC entry into long distance point to the existence of an open local 

market, not the existence of some level of local competition, as the key to 

unlocking the long distance business to BOC competition. Congress recognized 

that allowing such entry would create enormous consumer benefits. Second, the 

FCC's recent order concerning Section 272 safeguards should alleviate the, Staff's 

concerns that BellSouth's official services network may provide it with some unfair 

advantage. 

-. 
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1. 

The Staff Report suggests that the public interest may be served by delaying 

BellSouth's opportunity to compete in the long distance business until local 

competitors are established and meeting their business objectives. (Staff Report at  

7). This approach to the public interest runs counter to the basic intent and 

purpose of the Act and is contrary to Tennessee law. See T.C.A. § 65-4-123 

(declaring the policy of the State of Tennessee to permit competition "in a// 

telecommunications services markets") (emphasis added). Substantively, this 

approach would serve to penalize Tennessee consumers by unnecessarily delaying 

the benefits that real long distance competition will bring. Procedurally, it could 

create an additional forum for never-ending litigation, and the consequent 

expenditure of the TRA's resources, as local competitors seek private gains from 

claiming they are not making the progress and profits "necessary" to allow 

BellSouth to enter the long distance market. 

- 

As set forth in greater detail above, Section 271 (c) requires that a BOC open 

its local markets to competition either by entering into an approved agreement with 

an operational facilities-based competitor or by generally offering a statement of 

terms and conditions for access and interconnection. The adoption of Track E 

reflects Congress's judgment that a BOC's entry into long distance should be 

permitted even if no competitor were present in a particular state, as long as that 

state's local market was open to competition. 
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Section 271 does not create any quantification of competition' in the local 

market and provides no invitation to import any other additional measure of 

competition into Section 271 in order for a BOC to enter the interlATA services 

market. Importing any such measurement into Section 271 as suggested by the 

Staff would clearly be contrary to the intent of Congress and its judgment that 

open markets be the appropriate gauge of competition. This view is bolstered by 

Congress's explicit prohibition against adding to "the terms used in the competitive 

checklist ...." 47 U.S.C. § 271(d)(4). 

Congress rejected attempts to impose a quantification of competition 

requirement. For example, Senator Kerrey introduced an amendment that would 

have allowed a BOC to provide interlATA services "only if that company has 

reached interconnection agreements under Section 251 with ... telecommunications 

carriers capable of providing a substantial number of business and residential 

customers with service". 141 Cong. Rec. S8310, S8319 (June 14, 1995) 

(emphasis added). This amendment was rejected, even though it only required the 

capability to serve a substantial number of customers, and so did not even attempt 

to create a requirement that any particular number or percentage be ~ e r v e d . ~  

The legislative history makes clear that Section 271 allows interlATA entry 

regardless of whether the qualifying local interconnection agreement is with a small 

company initially capturing only a few subscribers. Id. at S8319-8321. As the 

A similar proposal in the House would have required competitors to  have 
10% of the local market before the incumbent could enter the long distance 
market. 141 Cong. Rec. H8454 (daily ed. Aug. 4, 1995) (statement of Rep. Bunn). 
That proposal also failed. 

7 
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successful opponents of Senator Kerrey's amendment noted, the Act 'does not 

look at [a competitor's] size as being determinative of whether or not the Bell 

company could ... provide service in the interlATA area." Id. at S8321. Thus, 

Congress explicitly decided to exclude the level of local competition as a 

requirement for interlATA entry, which is one reason Congress allowed a BOC to 

apply for in-region interLATA relief under Section 271(c)(l)(B) even if it has no 

competitors at all. 

Nowhere in the Act did Congress attempt to dictate the particular type or 

level of competition that was to  result from the markets it was opening, whether in 

local as a prerequisite to  the consumer benefits of BOC entry.into the long distance 

business, long distance or cable television delivery. Tennessee should not attempt 

to add a competitive prerequisite to  Congress's open market requirement. 
- 

Delaying BellSouth's entry into long distance has significant economic 

consequences, given Congress's recognition that the composition of today's long 

distance industry forces consumers to pay prices above competitive levels. As the 

legislative history reflects: 

This will tell anyone who studies rates and competition that 
there is no competition in the long distance market. What is causing 
the vast objection from AT&T, MCI and Sprint is the fact that they 
want to continue this cozy undertaking without any competition from 
the Baby Bells or from anybody else. 

141 Cong. Rec. H8463 (daily ed., August 4, 1995) (statement of Rep. Dingell). 

These inflated charges can be very substantial. For example, Dr. William Taylor, a 

noted economist, has estimated that BellSouth's entry into the long business in 
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Georgia would create benefits worth $170 per access line per year for Georgia 

consumers. According to a nationally known consulting group, the total state-wide 

benefits in Georgia flowing from lower long disrance prices due to BellSouth's entry 

would be worth about $3.3 billion over ten years. Similar benefits likely will accrue 

to consumers in Tennessee. 

The benefits of BellSouth's entry into the long distance business in 

Tennessee would be entirely net benefits at it& in part because, regardless of 

BellSouth's entry, there are more than sufficient tools available to the TRA, the 

FCC, and local market participants to ensure that the local exchange remains open 

to competition. Congress opened the local exchange principally through Sections 

251 and 252 of the Act. BellSouth's local exchange obligations - interconnection, 

unbundled network elements, resale and pricing - exist independently of Section 

271. Consequently, BellSouth must continue t o  negotiate in good faith over access 

and interconnections, and the arbitration process is always available. And, of 

course, BellSouth's numerous interconnection zgreements with new entrants are 

fully enforceable contracts. BellSouth's provision of long distance service also 

would be subject to numerous statutory and regulatory safeguards under Section 

272, and Section 271 (d)(6) makes BellSouth's cmtinued provision of long distance 

service contingent on its maintaining compliance with the competitive checklist and 

the other prerequisites for entry into the long distance market. 

Even if denying long distance authority p:sserves some additional arrow in 

the quiver of regulators and new entrants, keep..tg that arrow in the quiver carries 
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enormous costs to  consumers. The benefits to Tennessee consumers from 

increasing long distance competition will far outweigh any marginal value of 

maintaining the barrier to BOC entry into the Ion$ distance business? 

2. 

The Staff Report suggests that BellSouth's official services network may give 

it an unfair advantage by providing a ready vehicle for it to enter the long distance 

business as a facilities-based provider while local market entrants must construct 

their own facilities. (Staff Report at). The FCC's recently issued FIRST REPORT 

AND ORDER In the Matter of Implementation of the Non-Accounting Safeguards of 

Sections 271 and 272 of the Communications Act of 1934, as amended (Dec. 24, 

19961, appears to answer this concern. As long as BellSouth owns the official 

services network, paragraphs 261 and 262 of ?hat Order appear to prohibit use of 

that network to  provide almost all interlATk services, with the exception of 

grandfathered and incidental interLATA services. 47 U.S.C. § 271(f) - (g). 

Paragraph 218 appears t o  prohibit the transfer of the official services network to 

any BellSouth long distance affiliate unless "unaffiliated entities have an equal 

opportunity to  obtain ownership of this facility." And, of course, local market 

entrants may enter the local market without the risks of sunk costs both through 

It is interesting to note that it appears tha t  one of the first states in which 
AT&T will actually enter the local market is Connecticut, where SNET, the 
incumbent local provider, has already begun prcviding long distance service. It 
could well be that allowing BellSouth to en tc  the long distance business in 
Tennessee will spur interexchange carriers to Enter the local market. Both 
Congress and the Tennessee General Assembly zmicipated <hat a competitive free- 
for-all would result when a// markets were open, m* just local. 
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resale at mandatory discounts and through purchase of unbundled network 

elements. 

F. 

Although not part of the Staff Report, attached to the Report are comments 

of the CAD concerning the public interest factor. BellSouth feels compelled to 

respond to certain of the CAD's comments, particularly the contention that there 

must be actual, facilities-based competition in the local exchange market before 

BellSouth can enter the long distance market. (Comments at 1-21. This contention 

is belied by the language and legislative history of the Act, as explained more fully 

above. 

Further, the CAD's assertion that the I R A  must find that BellSouth 'is 

protecting the interests of consumers" in order to satisfy the public interest 

requirement is simply wrong. (Comments at 2). In addition to  mischaracterizing the 

statute cited -- T.C.A. § 65-4-123 - the CAD should know that it is competition 

which will protect the consumer. See T.C.A. § 65-4-123 (requiring that 

competition be permitted "in a// telecommunications markets") (emphasis added). 

Until such competition is fully developed, one element of the telecommunications 

policy of this State provides that "the regulation of telecommunications services 

and telecommunications services providers shall protect the interests of consumers 

...." Thus, there is ample protection for the consumer in the law, and no specific 

- 

finding as suggested by the CAD is required. 
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The CAD claims that "there are already indications of unreasonable prejudice 

and disadvantage to the telecommunications service providers by BellSouth," citing 

a complaint filed by ACSl with the FCC. (Comments at 3). This complaint, and a 

similar one filed with the Georgia Public Service Commission, stem from unintended 

delays and service interruptions ACSl experienced in connection with the first few 

unbundled loops that have been ordered from BellSouth in Georgia. BellSouth has 

received orders from ACSl for a substantial number of unbundled loops, which 

BellSouth has successfully provided. That ACSl experienced some problems early 

on due to the start up nature of the operation is not evidence that competitors are 

being "prejudiced" or "disadvantaged" by BellSouth, as the CAD contends.' 

Without taking the time to  refute each of the CAD's misguided observations 

concerning Advanced Intelligent Network services and Alternate Carrier Selection, 

the CAD apparently believes that regulation is a superior mode of operation to 

competition. (Comments at  5-9). Such a view ignores the mandate by both the 

Congress and the Tennessee General Assembly that all telecommunications 

markets should be deregulated and that competition should be permitted to flourish. 

The CAD's contention that BellSouth should not be permitted to enter the long 

distance market is inconsistent with this legislative mandate, particularly when it 

cannot seriously be disputed that BellSouth's entry would benefit consumers. 

The CAD does not mention ACSl's complaint with the Georgia Public 
Service Commission or that the Georgia Commission declined to award any of the 
relief sought by ACSI, deciding instead to hold the complaint in abeyance for sixty 
days pending the development of industry standards. 

. .. 
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111. CONCLU$WY 

While BellSouth concurs with much of the draft Staff Report, BellSouth 

disagrees with the Staff's assessment that BellSouth has not complied with certain 

aspects of the 1 4-point competitive checklist. BellSouth respectfully requests that 

the Staff Report be revised accordingly and that, once it has filed an application 

with the FCC, BellSouth be found in compliance with Section 271 so as to permit 

its entry into the long distance market in Tennessee. 

Respectfully submitted, 

BellSouth Telecommunications, Inc. 

M. icks 2 
W m e r c e  Street, Suite 2101 

\ 

Nashville, TN 37201-3390 
6151214-6301 

William J. Ellenberg, II 
Bennett L. Ross 
675 W. Peachtree St., NE, Suite 4300 
Atlanta, GA 30375 
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Effective Discount from Retai 

ate Gp 12 
us i n e s s 
,ne 

$29.10 

$9.55 
$3.25 

$7.73 
$5.15 
$7.87 
$6.97 

$69.62 

- 

i 

rdered 
nbundled 
ates 

$17.00 
$2.00 - - 
$5.45 
$1.92 
$5.15 
$1.25 
6o.00 

$32.77 
52.9% 

E 



vert s i .  
Local Calling Plus 
IntraLATA Toll 
InterLATA IntrastateToll Acoess 
InteMTA Interstate To11 AC- 
SuMdal 
SLC 
Total Retall 

Total less Ascerr and SLC 

BellSouth Telecommunications, Inc. 
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ILLUSTRATIVE 
Florida Example of Unbundled Elements 

Post ?IS7 Analysis 
(Stat.wld* Avv.rq. R.cI) 

$2.66 
$2.64 
$4.69 
$5.15 

$55.36 
Ez3 

161.16 

$42.36 

$0.00 
$2.64 
$4.69 
$5.15 
1787 

$66.69 

172.69 

153.67 

$3.92 
$1.16 
$2.36 
$3.56 
2u.5 

$27.87 

131.37 

117.26 

Hunticg 
ven svo 
Local callinp mu6 
Lacal usage 
IntraLATA Toll 
InteMTA Inhastate Ton 
I n t U T A  InteRtate Tdl 
SuMdal 
SLC 
Total 

$0.42 $0.30 
$5.45 111.42 
$1.50 $1.50 
s 15 s .15  

IEnd-User Generated Recurilng Revenues I 
Burlnea Lm Buslnan Trunks Resldena 

AQ Rate $27.52 $41.49 19.80 LmP 
Hunting 14.45 $4.45 S0.W Smtch Pcd 12.w 12.w 12.m 

0.00  
O.W 
0 . 2 1  
$4.76 
10.92 
$3.56 u 

129.59 

129.69 

11.99 
3,ms,sso 

Intrastate and Interstate Access 
Total Resale Revenues 

. 
161302 
154.04 

Pricdmin fw 2.0 min call 0.0113 
$44.65 $13.50 PWmin (w 2.6 min call 0.0096 
$6.00 $3.50 PHw/min for 3.9 min call 0.0082 u u  

163.67 $27.61 Unbundled lesi Rerate (121.27) (124.98) 
Ac-r LlneS rps,?.O9 95.7% 

Notes: 

Contrlbutlon Impactwkh 10% access Ilne loss: $ 
Conbibution Impact wkh 20)( acc.9 U r n  lon: I 
ConWbuUon Impactwlth 30% a m n  ilna I-: I ( 
COnMbuUm lmpactwkh 40% ac- Una loa: I (141,477,m 

1. Average rev for Mica1 .vc 6 IntralATA toll mputed hwn Dec. 95 aduak 
2. SLC rate fw business is webhted -rage of single line and multi-llne SL-, Dk 95 aotuak. 
3. SLC cdlected hwn &d lines buf not horn unbundled ne(W0h elements. 
4. Retail wenyes horn vertical svo. and in(ratATA ffll will be slgnmcantq higher (w the mmpdItMr target market 
5. me unbundled busi- 8 EM- -rage imp fate shorm nr fmm me FL psc ~ d w  
6. Resale discard rate Medo FL PSC wdwed dismunt leek. 
7. Local minutes oI use equak 482 wig. min. for k.line6, 11 64 -. min. b u o . t ~ n b  8 583 m. min. fw res. Rom FL SLUS. 
8. IntraLATA toll (MTS) min. of use equals 26 min. hx bu6. 8 1 6 min. fw rer. estimated fmm Dec 1995 adualo 
9. LDcal Calling Plus mi". ol use equak37 wig. min (w bus.lim and 1Nnb and 25 rnin. hx &&me limes dmated hom Dec 1965 
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Before the 
Federal Communications Commission 

Washington, D.C. 20554 

File No. E-97-09 

In the matter of 

AMEIUCAN COMMUNICATIONS SERVICES, JNC., 
Complainanr, 

V. 

BELLSOUTH TELECOMMUNICATIONS, INC., 
Defendant. 

/-. 
OPENING BRIEF FOR DEFENDANT 

BELLSOUTH TELECOMiVUNICATIONS, JNC. 

American Communications Service, IN. ACSI”) filed a formal complaint against 

BellSouth Telecommunications, Inc. (“BellSouth) relating to BellSouth’s provision of unbundled 

loops to ACSI that are used by ACSI for the provision of local exchange telephone service to end 

users as a competitive local exchange camer pursuant to an agreement negotiated by ACSI and 

BellSouth. ACSI’s complaint is based on events that occurred during the ordering and provisioning 

of the first few unbundled loops ordered from BellSouth in Columbus, Georgia. 

Based on its experience involving these initial unbundled loop orders, ACSI claims: (1) that 

when BellSouth negotiated its agreement with ACSI it failed to negotiate in good faith; (2) that 

BellSouth has failed to provide interconnection to ACSI equal to that which it provides itself; (3) 

that BellSouth has failed to provide interconnection to ACSI in accordance with the agreement; and f i  



(4) that BellSouth has failed to provide ACSI with unbundled loops as required by the Telecommu- 

nications Act of 1996. 
/-- 

BellSouth has raised five affirmative defenses: ( I )  that the complaint concerns the provision 

of intrastate local exchange services and facilities pursuant to an agreement approved by state 

regulators and subject to an ongoing state complaint proceeding, and should accordingly be 

dismissed for lack ofjurisdiction; (2) that ACSI’s first claim, regarding alleged bad faith negotiation, 

should be dismissed for failure to state aprima facie case; (3)  that ACSI’s second and third claims, 

regarding BellSouth’s alleged failure to provide interconnection, should be dismissed because the 

provision of unbundled loops is not “interconnection” for purposes of 47 U.S.C. 3 25 l(c)(2); (4) that 

ACSI’s second, third, and fourth claims should be dismissed or denied because any disruptions 

resulted from ACSI’s failure to engage in reasonable testing and otherwise from ACSI’s own acts; 

and ( 5 )  that ACSI’s complaint should be dismissed for a lack of good faith. 

In this opening brief, BellSouth submits proposed findings of fact and conclusions of law 

supporting its affirmative defenses. BellSouth-will address ACSI’s claims on the merits, to the 

extent they are not already addressed herein, in its reply brief, given that ACSI has the burden of 

- 

proceeding with respect to its claims. 

SUM MARY 

In July 1996. ACSI negotiated an Agreement with BellSouth under which BellSouth would 

unbundle its network elements. ACSI planned to use unbundled loops to become a facilities-based 

competitive local exchange camer. Due to difficulties it encountered in the initial few cutovers of 

customer lines from BellSouth local exchange service to unbundled loops, ACSI has complained 

to the Georgia Commission and the FCC that BellSouth has violated the Agreement and Section 251 

ofthe Communications Act. Its complaint should be dismissed or denied. - 



First, the Commission lacks jurisdiction to entertain ACSI’s complaint, because the 

unbundled loops at issue are purely intrastate telephone exchange facilities. Sections 2(b) and 

221(b) deprive the Commission of jurisdiction regarding facilities for or in connection with 

intrastate service and local telephone exchange service. In light of the Supreme Coun’s decision 

in Louisiana Public Service Commissiott v. FCC. Sections 208 and 25 1 cannot be construed as 

granting the Commission authority to entertain complaints regarding purely intrastate telephone 

r” 

exchange service. 

Second, ACSI’s claim that BellSouth knew when it negotiated its Agreement that it was 

unable to provide unbundled loops is totally unsupported and false. BellSouth knew that it would 

be able to deliver unbundled loops, and it has in fact done so. BellSouth knew, however, that joint 

testing would be required before full implementation. and the Agreement provided for a testing 

phase. ACSI knew or should have known when it negotiated the Agreement that BellSouth was not 

representing its ability to provide trouble-free cutovers immediately, without any joint testing. 
P 

Accordingly ACSI has failed to show aprimafacie case of bad faith negotiation. 

Third, ACSI’s claims that BellSouth violated the provisions of Section 251 dealing with 

interconnection must be dismissed because ACSI has not made any factual allegations concerning 

BellSouth’s interconnection practices. ACSI’s allegations center on provision of unbundled loops, 

not interconnection. The statute, the Commission, and the Agreement all distinguish between 

interconnection and access to unbundled network elements. The inrerconnection provisions of the 

statute simply do not have any bearing on BellSouth’s provision of unbundled loops. 

Fourth, the Commission should dismiss or deny three claims in ACSI’s complaint because 

the allesed disruptions in service that ACSI encountered are largely the result of its own conscious 

business decision to provide service to customers before it was ready, using its own customers as 

guinea pigs instead of engaging in adequate testing. 

P 



ACSI knew it was using customers 

to test a process with which it had virtually no experience, and it knew that disruptions were likely 

to occur, but it went ahead and risked its customers' ability to use their phones. 

Now it is claiming that the 

disruptions that these and other customers experienced constitute violations by BellSouth of the 

Agreement and Section 25 I .  They are not. ACSI failed to follow the provisions ofthe Agreement 
- 

with respect to testing, ordering, and expeditins accordingly, BellSouth was under no obligation 

at all. Its attempt to provide unbundled loops despite ACSI's deviation from the Agreement cannot 

be held a violation of the Agreement or of the statute. In any event, minor disruptions and delays 

in provisioning simply do not constitute violations of the statute, whether or not they violate the 

Agreement, because they do not rise to the level of a failure to provide service. Moreover, the public 

interest would not be served by allowing ACSI to transform alleged minor contract violations into 

violations of the Communications Act subject to formal complaint proceedings. 

Fifth, the Commission should dismiss ACSI's complaint because it was brought in bad faith. 

ACSI's Complaint is simply an apempt to cover up the recklessness and incompetence of its 

decision to begin service as a switched local service provider, using new and untried unbundled r.  

loops. before it was ready for prime time. ACSI points the finger at BellSouth after ACSI's 

- 4 -  
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“success” in starting up operations as a CLEC turned out to be a failure. The Commission should 

not let ACSI use its processes to escape blame for its own decision to risk its customers’ phone lines 

and livelihoods to an untested new service. 

- 
PROPOSED FINDINGS OF FACT 

A. INTRODUCTION 

BellSouth is a Bell Operating Company (“BOC“)’ that provides switched local exchange and 

other telecommunications services in the states of Nabama, Florida, Georgia, Kentucky. Louisiana, 

Mississippi, North Carolina, South Carolina. and Tennessee. BellSouth is an incumbent local 

exchange carrier (“ILEC“)’ in numerous locations in those states. ACSI is a telecommunications 

canier‘ certified to operate as a competitive local exchange carrier (“CLEC’))‘ - a local exchange 

carrier (“LEC‘)’ other than an ILEC -in eight states in the BellSouth region. (GS 2; SF 1- 2, 6 ~ 3 . ) ~  

ACSI is certificated to operate as a CLEC in Georgia. In Columbus, Georgia, in particular, 
/-. 

ACSI is a CLEC, and BellSouth operates as an ILEC. (GS 2; SF 5 . )  

All unbundled loops provided by BellSouth to ACSI are located entirely within the state of 

Georgia. (Aflidavit of MarthaG. Jackson, Attachment A, at fi 5 (Jackson M.); Complaint at 79; 

ACSI 0296,0306,031 1,0320,0328,0331,0353,0361-374.)7 Unbundled loops are not utilized by 

As defined in 47 U.S.C. 3 153(35). 
As defined in 47 U.S.C. 3 151(h). 
As defined in 47 U.S.C. 5 153(44). 
In some of the documents involved in this case, CLECs are denominated by other terms - 

“alternative local exchange carrier” (“ALEC”) and “other local exchange carrier” (“OLEC”) -that 
are functionally equivalent to CLEC for purposes of this case. In this brief, we will generally use 
the term CLEC. 

I 

L 

I 

L 

As defined in 47 U.S.C. 5 153(26). 
As used herein, “GS” refers to the General Stipulations and “SF refers to the Stipulated 

Faas, by paragraph number, contained in the Joint Statement of Stipulated and Disputed Facts and 
Key Legal Issues filed by the parties. 

As used herein, “ACSI” citations refer, by page number, to document production by ACSI. 
Similarly, “BST” citations refer, by page number, to document production by BellSouth. 

I 

6 



BellSouth for the provision of any interstate service, including interexchange access. When 

BellSouth provides ACSI an unbundled loop in Columbus, Georgia, it gives ACSI the unfettered 

use ofa  dedicated circuit terminated at one end at the demarcation point at the customer’s premises, 

which are located in Georgia, and terminated at the other end in a BellSouth central office on a 

distribution frame, also located in Georgia. At the time of cutover, the termination of the loop on 

the BellSouth distribution frame is hard-wired to ACSI facilities co-located at the central office. 

BellSouth does not provide unbundled loops to ACSI pursuant to any tariff on file with the FCC; 

it provides such loops pursuant to an agreement approved by the Georgia Public Service 

Commission (“Georgia Commission” or “GPSC”) (SF 10-13, Agreement Section IV.A.3.) 

f i  

B. THE INTERCONNECTION AGREEMENT 

On July 25, 1996, ACSI and BellSouth entered into an Interconnection Agreement (the 

“Agreement”) pursuant to 47 U.S.C. § 252, under which BellSouth will provide ACSI with a variety 

of facilities and services. including interconnection. traffic exchange, unbundled network elements 

,- 

(“UNEs”), and service provider number ponabilit)L(“SPNP”). Certain issues had not been resolved 

at the time the agreement was executed, and in August 1996, ACSI filed a petition for arbitration 

with the Georgia Public Service Commission (“GPSC“ or “Georgia Commission”) regarding these 

issues. On October 17, 1996, prior to conclusion ofthe arbitrations, BellSouth and ACSI voluntarily 

amended the Interconnection Agreement to resolve all outstanding issues. The agreement, as 

amended, was approved by the Georgia Public Service Commission pursuant to Section 252(e) of 

the Communications Act. (SF 9-15.) 

As of July 25, 1996, the Commission had not yet issued its Interconnection Order 

(Implementation of rhe Local Comperitiotr Provisions of the Telecommunications Act of 1996. CC 

Docket 95-155, First Report and Order, 11 F.C.C.R. 15499 (1996), petitions for  reviewpending.), 

rvhich established the FCC’s rules and policies for the provision of unbundled loops. The difficulty 

- 
.. 
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and complexity of this task is clear from the fact that the Commission’s Infercoiineaion Order 

devoted some 150 pages to issues relating uniquely to the provision of access to unbundled 

elements 

r- 

While BellSouth had not yet begun providing U N E s  as of July 25, 1996, BellSouth had been 

successfilly providing special access services, a process similar to the provision of UMs  in some 

respects, particularly with respect to ordering procedures. BellSouth had engaged in extensive 

planning with respect to the provision of UNEs in light of its experience providing other services, 

including special access services and local exchange service loops and tnmks. At the time BellSouth 

entered into the Agreement, BellSouth believed that it would be h l ly  capable of providing 

unbundled loops in accordance with the terms of the Agreement. after ordering procedures had been 

refined and testing had been completed. (BSRI 6-8.)’ 

BellSouth had prepared a draft “Facilities Based Ordering Guide” (“FBOG“) that addressed 

the procedures BellSouth planned to use for the provision of UNEs. among other things. A copy of 

the FBOG draft was supplied to ACSI in the course of negotiations. The FBOG is referenced in the 

Agreement. (Agreement at W.B. 1 l,IV.C. 1.) 

h 

- 

Section IV of the Agreement governs the provision of U N E s ,  including unbundled loops. 

Sections V and VI of the Agreement contain provisions governing Interconnection and Traffic 

Exchange. The latter sections do not contain any provisions concerning the provision of unbundled 

loops. Section XVIII of the PIgreernent governs the timing of implementation. Entitled 

“Implementation of Agreement,” that section states, in its entirety: 

The Parties agree that within 30 days of the execution of this 
Agreement they will adopt a schedule for the implementation of this 
Agreement. The schedule shall state with specificity, ordering, 

P 

As used hereiq “ B S W  refecs, by number, to the response by BellSouth to an Interrogatory 8 

propounded by ACSI. 
,. 
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r- 
testing, and full operational time frames. The implementation shall 
be attached to this Agreement as an addendum and specifically 
incorporated herein by this reference. 

No written implementation schedule was ever executed or attached to the Agreement as an 

addendum. (SF 14, 16-17.) 

Section IV.C.2 of the Agreement addresses order processing for unbundled loops. That 

section provides, in relevant part: “Order processing for unbundled loops shall be mechanized, in 

a form substantially similar to that currently used for the ordering of special access services.” At 

the time BellSouth entered into the Agreement. BellSouth had well-established procedures in place 

for the ordering of special access services. (SF 15(a); BSRI 6.) 

Section 1V.C. IO of the agreement states that “[tlhe parties will negotiate in good faith to 

establish expedite and escalation procedures for ordering and provisioning, including establishment 

of a process for ACSI to request the expedite [of] an order on a customer’s behalf.‘‘ These 

procedures have never been established. (Jackson AFE at 3(i).) 
P. 

Section 1V.D of the Interconnection Agreement governs the provision of unbundled loops, 

including the conversion, or cutover, of exchange service to unbundled loops. Section 1V.D. 1 

provides: 

Installation intervals must be established to ensure that service can be 
established via unbundled loops in an equivalent time frame as 
BeUSouth provides services to its own customers, as measured from 
the date upon which BellSouth receives the order to the date of 
customer delivery. 

Section IV.D.2 provides: 

On each unbundled network element order in a wire center, ACSI and 
BellSouth will agree on a cutover time at least 48 hours before that 
cutover time. The cutover time will be defined as a 3O-minute 
window within which both the ACSI and BellSouth personnel will 
make telephone contact to complete the cutover. 

Section IV.D.3 provides: 

- 8 -  
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Within the appointed 30-minute cutover time, the ACSI contact will 
call the BellSouth contact designated to perform cross-connection 
work and when the BellSouth contact is reached in that interval, such 
work will be promptly performed. 

Section IV.D.6 provides: 

The standard time expected from disconnection of a live Exchange 
Service to the connection of the unbundled element to the ACSI 
collocation arrangement is 5 minutes. If BellSouth causes an 
Exchange Service to be out of service due solely to its failure for 
more than IS minutes, BellSouth will waive the non-recurring charge 
for that unbundled element. 

Section IV.D.7 provides: 

If unusual or unexpected circumstances prolong or extend the time 
required to accomplish the coordinated cut-over. the Party responsi- 
ble for such circumstances is responsible for the reasonable labor 
charges of the other Party. Delays caused by the customer are the 
responsibility of ACSI. 

Section IV.D.8 provides: 
rc. 

XACSI has ordered Service Provider Number Ponability (SPNF') as 
part of an unbundled loop installation, BellSouth will coodinate 
implementation of SPNP with theloop installation. 

C. TEE PROCEDURE FOR PROVIDING UNBUNDLED LOOPS 

Unbundled loop orders received pursuant to the agreement are processed by BellSouth as 

.- 

follows: 

When BellSouth receives a Local Service Request (LSR) order at its 
Local Camer Service Center (LCSC) via a facsimile message, the 
service representative will verify that the proper ordering information 
is contained on the LSR and will then input the order into the 
Exchange Access Control and Tracking (EXACT') system. If the 
alternative local exchange company (ALEC) submits the order in 
electronic formzt through the EXACT system, the BellSouth service 
representative will review the LSR for accuracy prior to releasing the 
order to other BellSouth systems. 

- 9 -  



/“- 

Public Version 

Once the information has been verified by the BellSouth service 
representative, the representative will release the LSR to the Service 
Order Communications System (SOCS). This system creates a 
service order &om the information contained on the LSR. SOCS will 
then pass the order to Service Order Analysis and Control (SOAC). 
SOAC then routes the service orders to the appropriate provisioning 
and installation systems. 

The Loop Facility Assignment and Control System (LFACS) is the 
initial system to receive the service order. LFACS’s function is to 
keep an inventory of available loops in a given cross-section of the 
BellSouth facility pool. LFACS will attempt to locate cable pairs 
(from the Main Distribution Frame in the central ofice to the 
customer premises) that are compatible with the loop requested on 
the LSR. If no facilities are available. the order will “fall-out” of the 
mechanized process. If facilities are available and the loop assign- 
ment is made. LFACS will then route the service order back to 
SOAC. Since the loop in these cases is LFACS-administered, SOAC 
would next route the order to Computer Systems For Main Frame 
Operation (COSMOS), which would assign a local loop to a tie pair 
cross-connect. COSMOS returns the order to SOAC. 

SOAC next routes the order to the Network Services Database and to 
the TRKS’ System for design and issuance of the Work Order 
Records and Details (WORD) do~ument .~  This is done in order to 
provide the loop make-up or Design Layout Record @LR)to the 
ALEC placing the order. The WORD is passed by TTRKS to the 
Work Force Administration (WFA) and the Network Services Data 
Base (NSDB). The NSDB matchedmerges the SOAC order image 
with the WORD document from TIRKS to form a line record. The 
NSDB line record is used by WFA for dispatching and field work 
activities. 

WFA dispatches the order to field personnel, and the work is 
performed from the design information pulled from WFA. If there is 
a coordinated disconnect order, which is worked from the COSMOS 
frame order, a WFA hand-off is issued for manual correlation of the 
field activities with the COSMOS frame order. It becomes critical 
that the ALEC have provided accurate information on the LSR. The 
ALEC must have properly identify their equipment in the central 
office in order for the BellSouth technician to connect the loop to the 
correct assignment of the ALEC equipment. 

(BSRI 1.) 

/4 

T R K S  is a registered trademark of Bell Communications Research, Inc 9 
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,P. 

/- 

D. 

Testing is an important part of the provision and use of any telecommunications facility or 

service, particularly a new one. Another CLEC in Georgia, MFS Intelenet, has provided testimony 

before the Georgia Commission demonstrating that joint testing is critical to the unbundled loop 

process. According to the MFS witness. before there can be successful implementation, the LEC 

and CLEC must: 

TESTING OF UNBUNDLED LOOP PROCESSES 

. Develop joint procedures for interconnection, unbundling, monitoring, and 

Set up and lest all interconnections. procedures, and electronic interfaces; 

testing, 

. 
I * *  

. 

. 
Install and test unbundled loops and unbundled loop provisioning proce- 
dures; 

Triul joint coordination of unbundled loops and interim number portability 
for “live” customer accounts, within specified cut-over window; 

. Develop and implement ordering and billing procedures. - 

c 

(Direct Testimony of Loyal1 Meade, MFS Intelenet of Georgia, Before the Georgia Public Service 

Commission, Docket 6863-U. Feb. 14. 1997 (“Meade Testimony”), at 8 (emphasis added).) 

M F S  felt that joint testing is necessary to test the validity of the ordering and provisioning 

process prior to cutover of loops in any market. (Meade Testimony at 15.) 

described the need for joint testing, or pilot programs, as follows: 

The MFS witness 

There is usually some confUsion or misinterpretation of unbundled 
loop service orders, internal processes which were thought to 
accommodate the loop provisioning oflen fail and critical dates are 
often not met. . . . Some might consider the pilots to be failures; they 
consume an inordinate amount of time and resources, and they often 
do not allow MFS to enter a market as soon as it would like. They 
are nrccess!i~l. however. in pointing out the difficulties and complexi- 
ties in entering new markets. The pilots are excellent arenas to 
uncover procedural deficiencies. test new methods and provide 
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hands-on experience for those who eventually have to do the real 
work. 

(Meade Testimony at 16.) According to the MFS testimony, it will not attempt to offer unbundled 

loops to customers in any market until it has completed joint testing. (Id at 15.) Accordingly, MFS 

established a joint testing pilot program with BellSouth. Initially, the MFSIBellSouth ‘testing 

program was scheduled to commence in mid-November 1996 but “due to a series of delays 

involving wiring, equipment installation and testing, the pilot did not commence until the later part 

of January.” (Id) According to MFS, such delays are typical with such testing programs. (Id.) 

Similar joint testing between ACSI and BellSouth was envisioned by the implementation 

clause, Section XVIII, which provided for a testing phase before full operational provisioning of 

unbundled loops. (SF 16.) This was especially important with respect to Columbus, Georgia, 

because (i) Columbus, Georgia was ACSI’s first attempt at providing switched local exchange 

services (ARI 23)”; (ii) ACSI had “requested more unbundled loops from BellSouth in Georgia than 

any other CLEC‘ (SF 3); and (iii) “ACSI has not conducted unbundled loop testing with any other 

carriers” (ARI 23). Despite the importance ofjoint testing, BellSouth and ACSI never adopted an 

implementation schedule and joint testing was never undertaken. (SF 17; BSRI 8, 10; ARI 13, 23.) 

Although BellSouth did not have the opportunity to conduct joint testing with ACSI, 

BellSouth conducted the following internal tests of its systems for ordering and provisioning 

unbundled loops: 

. 

- 

Service orders were issued in July 1996 through November 1996 to test the 
flow through ofunbundled service orders. The first service order testing was 
done to test the Reuse Field Identifiers (FIDs) to ensure that the disconnect 
of single-line voice grade service (Plain Old Telephone Service or POTS) 
and the add (connection) of the unbundled loop would flow and result in the 
reuse ofthe existing working local loop assignments (cabidpair). We found 

r‘ 
A s  used herein. “ARY ref-, by number, to the responses by ACSI to the Interrogatories 10 

propounded by BellSouth. 
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that this process worked if the orders were coordinated. First, the order 
would be associated with the disconnect and the correct FID. Next, the add 
issued would be issued, also with the correct FID. 

. The service order was logged via the SOAC and TIRKS Systems. The 
circuit was designed manually, with an Estimated Measured Loss (Em) of 
8.0db. The WORD was issued to the downstream systems (WFq NSDB) to 
see the results. All systems received the service order and WORD document 
and CDOC sketches were developed. The test was successful. This first test 
was issued via cable and pair at the end user with a TI facility at the ALEC 
location. 

. Additional service orders were issued for the different types of services that 
were scheduled for the first round of tests (2Wire loop start. 2Wire ground 
start, 2Wire reverse battery, Basic Rate ISDN. 56 kb/s, and 64 kb/s). The 
Voice loops were tested with Subscriber Loop Carrier (SLC) and cable and 
pairs at the end user and TOTE at the ALEC location. 

(BSRI 8.) 

The BellSouth process for providing unbundled loops worked correctly in the test system. 

(BSRI 8.) The tests revealed some minor problems, however, which were addressed in the following - 
manner: 

[BellSouth discovered that] thedownstream systems needed to 
identify the differences between the unbundled services. The same 
class of service could not be used. New Class of Service USOCs 
were requested and received for the different types of UVLiUDL. 
Service orders were issued in the test systems to test the flow in the 
downstream systems to see if this indeed would be sufficient. This 
proved to be successful. 

Programmable Circuit Design System (PRO-CDS) models were 
requested. built and downloaded in all nine processors for the various 
UVL/UDL. 

(BSFU 8.) In addition to these tests, BellSouth revised its unbundled loop processes based on its 

experience providing unbundled service in Florida. (BSRI 8.) 

ACSI also claims that it conducted tests of their internal procedures and the BellSouth 

processes for supplying unbundled loops. (Cross Examination of Richard Robertson, ACSI 

Executive Vce President of Engineering and Operations, Consideration of BellSouth Telecommuni- 

F 
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cations, Inc.’s Services Pursuant to Section 271 of the Telecommunications Act of 1996, Docket 

6863-U (March 3, 1997) (“Robertson Cross”), at 1246.) ACSI has stated that these tests convinced 

it that its procedures, with slight modifications, were sufficient and the BellSouth processes were 

P 

adequate. (Robertson Cross at 124596; ARI 13.) 

ACSI began marketing and taking orders for its switched local exchange service in 

Columbus, Georgi2, before it had conducted even a single test cutover of a telephone line. (See page 

19, infra) Moreover, ACSI publicly announced that it was launching its switched local exchange 

service before it had conducted any tests - its press release was issued the same day as it submitted 

its sole test order to BellSouth.” 

Mer accumulating several orders, but before ordering the cutover of subscriber lines from 

BellSouth local exchange service to unbundled loops. ACSI claims to have conducted sixteen 

separate successful tests. (ARI 13; ACSI Reply, Renner Aflidavit at fl 8.) ACSI has not specifically 

identified the nature of these tests or their results. AI of these “tests” were conducted pursuant to 

a single order, however, PON 100042C1MB. (ARI-Exhibit A (stating that this order was comprised 

of one unbundled loop test and fifteen number portability test).) This order can hardly be 

characterized as a successht test of ACSI’s ability to order loop cutovers in accordance with the 

,- 

- 

Agreement and established procedures. 

The test order, PON 1 0 0 0 4 2 C ~ .  involved two telephone lines at ACSI’s offices in 

Columbus 

The order violated Section IV.D.2 of 

“ See News Release, ACSI Lairtiches Competitive Local Phone Senrice in Columbus, GA, 
:t,feerriig Cuslomer Denimxi for Choice, <http://www.acsi.netfpress/press46.html> (Nov. 13, 1996). 
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the Agreement because it did not provide sufficient time to permit the parties to agree on a cutover 

date at least 48 hours in advance of such due date. Moreover, the cover sheet associated with the 

order indicated that 

,e 

In 

addition to these problems, ACSI’s order indicated that it should be expedited, even though expedite 

procedures had not yet been established pursuant to Section IV.C.10. (Jackson Af f  at 3(i).) On 

November 15, BellSouth determined that 

In response to BellSouth’s inquiries regarding these problems, ACSI attempted to clarify the 

order on November 15 by 

12 

c. 

ACSI also 

provided incorrect frame assignment information and supplied CFA information, which indicated 

that ACSI was seeking access not UNEs. (see Jackson AfE at 3(i).) 

On November 20, when the frame due time for ACSI’s order approached, BellSouth’s 

technician called ACSI to coordinate the cutover. David McAdoo and Benny Mosier with ACSI 

rc- 
12 
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informed BellSouth that ACSI's dial tone was not ready and that the order should be placed on hold. 

Later that day ACSI informed BellSouth's LCSC that, even though they were experiencing 
/4 

translation problems, they were still planning to cut the order. Still later that day, when a BellSouth 

technician called ACSI, David at ACSI said they were still working on the switch and still hoped 

to  cut the order. BellSouth was instructed to await a call from ACSI, but the call never arrived. 

(BSIU 17.) 

On November 22, BellSouth received a supplement from ACSI changing the order due date 

to November 22 -the same day. Although BellSouth attempted to cut the order that evening, 

various problems arose which prevented the order from being completed until November 27. (BSRI 

17.) 

This somewhat lengthy chronology indicates that numerous problems arose in the course of 

the sole test order that ACSI placed before ordering the cutover of live customers lines to unbundled 

loops. ACSI was directly responsible for many of the problems: ( I )  ACSI did not attempt to 
/4 

negotiate cutover dates with BellSouth that complied with Section IV.D.2 of the Agreement; (2) 

ACSI requested expedited action on its orders despite the absence of contractually-required 

negotiated procedures; (3) (4) 

( 5 )  

(6)  (7) ACSI provided 

incorrect frame information on its unbundled loop orders; (8) 

and (9) ACSI made numerous 

changes to the due date with less notice than provided for in the Agreement. (BSM 17.) 

Despite all of the problems ACSI encountered in its single test order, 
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On November 25, 1996. the very day ACSI decided to place only &YO customer orders per 

day until it had improved its experience level. ACSI nevertheless placed fhree orders 

c 

On November 27, the day the test order was finally completed, ACSI proceeded with its first 

three orders. 
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E. 

It is uncontested that ACSI experienced some delays and service interruptions with regard 

to seven of the unbundled loop orders it placed during the first two weeks of the ordering process. 

Given the problems ACSI encountered in its sole “test order,” its admitted lack of sufficient 

technical staff in Columbus to handle both loop cutovers and switch installation, and its lack of 

documented procedures, 

INITIAL ORDERS Ih’ COLUMBUS, GEORGIA 

Indeed, problems are particularly likely to occur at the time of the initial 

cutovers in any given area. (Meade Testimony at 12, 13-14.) In this regard, ACSI recently 

acknowledged that: 
P 

I think both BellSouth and ACSLagree that the interfaces are very complex 
and that ACSI has had problems in provisioning services in Georgia and that 
BellSouth has addressed those issues. To be fair, I would not suggest that 
ACSI tias not had problems in that process, as all new processes are. 

(Direct Examination of Richard Robertson, ACSI Executive Vice President of Engineering and 

Operations. Consideration of BellSouth Telecommunications, Inc.’s Services Pursuant to Section 

271 ofthe Telecommunications Act of 1996, Docket 6863-U (March 3, 1997) (Robertson Direct), 

at 1201.) 
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The first three orders placed by ACSI for actual customers were: Corporate Center, Jefferson 

Pilot, Mutual Life (PONS IOOW3CMB. IOOO44CMB, IOOO45CMB) (ARI 6, Exhibit A .) ACSI 

obtained these orders as early as September 1996 (ACSI 0296,0306.03 11) and ACSI scheduled 

these customers to be cutover on November 27, 1996. (Complaint at n 9; ARI Exhibit A.) Despite 

the length of time ACSI held these orders, ACSI did not send the orders to BellSouth until 

November 25, 1996, and made no attempt to negotiate an implementation schedule, or conduct joint 

testing, as contemplated by the Agreement during that time. (Jackson AR. at 7 3(e); BST 00047, 

00065, 00072; BSRI 17.) Moreover, ACSI requested that the orders be expedited, even though 

expedite procedures had not yet been established pursuant to Section 1V.C. 10 of the Agreement. 

fl (BST 00047,00065,00072.) 
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ACSI did not provide time to negotiate due dates as 

contemplated by Section IV.D.2; BellSouth nevertheless confirmed the cutover for Jefferson Pilot 

and Mutual Life on the same day it received the orders. (Complaint at fi 10; ACSI 0399.) These 

orders were completed successhlly on the scheduled date. (ACSI 0405.) However, the Corporate 

Center cutover was not confirmed at that time; it was subsequently confirmed and completed on 

November 27. (ACSI 0399; BSRI 17; ARI Exhibit A,) 

ACSI now claims that there were problems with the cutovers because 

they were not completed until hours after the scheduled completion time. (ARI 6, Exhibit A.) ACSI 

documents reveal, however, that the cutover of Mutual Life was delayed due, at least in part, to an 

ACSI switch problem. (BSRI 17 (no dial tone from ACSI switch).) With regard to Jefferson Pilot, 
#-. 

Moreover, there was an assignment problem that delayed cutover. (Jackson M. at fi 3(h); ACSI 

0407; BSRI 17.) 

Although ACSI blames the aforementioned assignment problem on BellSouth (ACSI 0407). 

it appears that fault actually lies with ACSI. (Jackson AfE at fl 3(h).) Specifically, BellSouth 

discovered a severe equipment problem attributable to ACSI - a mis-stenciled distribution frame 

(Jackson Aff. at 7 3(h); BSRI 19) - in December 1996. This problem impaired the ability of 

BellSouth to cross-connect ACSI’s unbundled loops and created problems with most orders, 

including Corporate Center. (BSN 17; see Jackson M. at 7 3(h).) ACSI’s collocated frame in 

BellSouth’s Columbus Main Central Ofice was improperly labeled as “Cable” and “Pair” instead 

of “TOTE.” ACSI’s vendor responsible for installation and stenciling of the frame, which was 

P 

,. 
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previously used equipment, had failed to re-stencil the frame for its new use. This made it 

impossible for BellSouth to find the correct ACSI facility termination for connection of ACSI’s 
n 

unbundled loops. When ACSI issued an order to BellSouth, the order specified the location on the 

h e  at which BellSouth should connect the unbundled loop. Because the stenciling on the frame 

did not match the assignment information provided by ACSI, circuit continuity could not be 

established between BellSouth’s unbundled loops and ACSI’s facilities. (BSRI 19.) To correct this 

problem, BellSouth took the following steps: 

December 12, 1996 - BellSouth attempts to determine a provisioning 
problem with ACSI collocation in Columbus. M e r  looking at 
sweral orders and talking over the phone to central office technician. 
BellSouth decides to send an employee to the Columbus central 
office to identify the problem. 

December 13, 1996 - A BellSouth employee arrives at the Columbus 
Central office and inspects the ACSI collocation arrangement. Upon 
inspection, BellSouth discovers that the frame termination was 
labeled as Cable and Pair instead of TOTIE. The central office and 
ACSI were guessing in an attempt to determine a common scheme. 
This common scheme was only working with pairs below 96. The 
frame block terminations were laheled as Cable 1-96, 101-196, 201- 
296 and 301-396. The central office technician tested the first and 
last channel on each shelf to determine whether the equipment was 
wired correctly to the frame. Yellow POST-IT notes were left on 
the frame block terminations with the correct TOTE designation so 
that the installation vendor could relabel the frame blocks. With 
these POST-IT’ notes the central office technicians could also wire 
all future orders to the correct termination. 

December 14, 1996 - Various BellSouth employees participated in 
a conference call to process service orders and discuss collocation 
issues for ACSI at Columbus. 

December 16-19. 1996 - BellSouth developed drawings detailing the 
collocation arrangement and how to read the DLRs. These drawings 
were faxed to Pam Jones at ACSI. BellSouth then discussed with 
Pam how to associate the TOTIE camers to the slot and port on the 
equipment. As a result of these discussions, BellSouth agreed to 
provide additional notes on the DLR to determine that TOTIE carrier 
systems have two channels and updates the program that generates 
the TIE carrier systems to include these notes. The Georgia Circuit 
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Provisioning Group added these notes to the TOTE carrier system 
DLRs and mailed them to ACSI. 

(BSRI 19; Jackson AfE at 7 3(k).) ACSI’s stenciling error hindered BellSouth’s ability to cutover 

unbundled loops. (Jackson M a t  13(k) . )”  

P 

- 
F. BELLSOUTH ACTS TO PREVENT FUTURE PROBLEMS 

Given the start-up glitches that occurred in late November 1996, BellSouth modified its 

procedures for receiving, processing, and installing orders for unbundled loops to take into account 

what it had learned from these problems. The modifications were as follows: 

. In an attempt to coordinate the installation of the unbundled loop with the 
disconnection of the existing service and establishment of SPNP, BellSouth 
had placed the RRS014 on the order to disconnect the existing service, the 
order to establish the unbundled loop, and the order to establish the SPNP. 
In December 1996, BellSouth discovered that this process did not have the 
intended effect. Instead of facilitating coordination of the installation and 
disconnection, the placement of the RRSO on both orders resulted in the 

P. ” 
Kentucky, Montgomery, Alabama. .and Birmingham. Alabama. (BSRI 19.) 
“ 

BellSouth subsequently found similar stenciling errors on ACSI’s equipment in Louisville, 

RRSO is a term used to indicate that the existing loop should be reused. 
.. 
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elimination of the Frame Due Time (FDT) on the disconnect order when 
SOAC combined the two orders. Consequently, the order to disconnect 
existing service would be worked on the due date (usually early in the day) 
but would not be held until the FDT, when the unbundled loop was to be 
installed. Elimination of the RRSO from the associated SPNP order caused 
SOAC to retain the FDT on the disconnect order and resulted in the 
automatic release of the disconnect order at the FDT. Accordingly, 
BellSouth changed its service order writing procedures for coordinated 
installation of an unbundled loop and disconnection of existing service to 
eliminate the RRSO (an indicator to reuse the existing loop) from N-orders 
(orders to establish SPNP) associated with the unbundled loop. (BSRI 12.) 

. BellSouth changed its service order writing procedures to show 9:OO PM in 
the FDT field on orders requiring coordination and to show the desired 
cutover time in the remarks section of the orders instead of in the FDT field. 
This change was made to prevent the automatic release of the disconnect 
order for existing service at the desired cutover time. This change provided 
flexibility for the manual coordination of cutovers without automatic service 
order processing. Without this change, the customer’s existing service might 
be disconnected at the desired cutover time indicated in the FDT field even 
if any delays were encountered in the cutover process. (BSRI 12.) 

BellSouth corrected an error in LFACS. The error caused LFACS to fail to 
recognize that loop facilities on universal digital loop camers could be 
reused in the provision of an unbundled loop. The effect of the correction 
was to eliminate delays resulting from manual assignment of loop facilities. 
(BSRI 12.) 

BellSouth enhanced its coordination of the installation of unbundled loops 
by assigning a project manager for coordination of ACSI’s orders and by 
adopting the -use of cutsheets, which collect all of the required data for 
efficiently processing cutovers. (BSRI 12.) 

ACSI PROBLEMS IDENTIFIED A F E R  INlTL4L CUTOVERS 

. 

0 

G. 
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Presumably, these problems arose by Virtue of this being ACSI’s first attempt at providing 

switched local exchange services. In this regard, ACSI has recently acknowledged that it has 

problems because the process was so new and unfamiliar. (Direct Examination of Richard 

Robertson, ACSI Executive Vice President of Engineering and Operations, Consideration of 

BellSouth Telecommunications, Inc.’s Services Pursuant to Section 271 of the Telecommunications 

Act of 1996, Docket 6863-U (March 3, 1997) (Robertson Direct), at 1201.) 
c 

H. BELLSOUTH’S PROVISION- OF UNBUNDLED LOOPS 
SINCE DECEMBER 1996 

In recent testimony before the Georgia Commission, Richard Robertson, ACSI’s Executive 

Vice President of Engineering and Operations stated that “BellSouth has been interested in 

addressing [cutover] problems and has been working hard to try to get them fixed and not have these 

problems.” (Robertson Cross at 1216.) Importantly, however, Mr. Robertson characterized the 

potential for problems as follows: 

I’m not sure that we can avoid ever having problems, because even though 
the interconnection and long distance market is a pretty mature market now 
after some 12 years, there are still some problems that crop up. . . . . So I don’t 
think the problems wi!l ever go away. It’s so complex that opportunities for 
problems will always be there. 
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(Robertson Cross at 1217.) In this regard, since the resolution of the initial cutover problems, three 

ACSI customers have been disconnected in error: Country’s Barbeque, Jefferson Pilot, and 
f i  

Columbus Tire. Each of these outages were corrected the same day. (ARI 10.) 

Since December 1996, BellSouth has provided all of the unbundled loops ordered by ACSI 

in a prompt and accurate manner. (Robertson Cross at 1243 (stating that BellSouth has met all 

customer-desired due dates since December 23, 1996)) As of February 19, 1997. BellSouth had 

received orders from ACSI for 160 unbundled voice grade loops. As of that date, BellSouth has 

successfi~lly provided 126 ofthose unbundled voice grade loops. The remaining 34 orders had not 

been filed because the scheduled due date had not yet amved. (BellSouth’s Answer at 2.) Finally, 

when asked by the Georgia Commission whether ACSI had any current complaint with BellSouth’s 

efforts to prevent fkture problems, Mr. Robertson responded that it did not. (Robertson Cross at 

1216). 
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CONCLUSIONS OF LAW 

TEE COMMISSION LACKS JURISDICTION TO ENTERTAIN ACSI’S 
COMPLAINT BECAUSE IT PERTAINS TO PURELY INTRASTATE 
LOCAL EXCHANGE FACILITIES 

r‘ 
L 

Under the Communications Act, the Commission is expressly denied jurisdiction with 

respect to purely intrastate common carrier facilities. The unbundled loops that are the subject of 

this proceeding are purely intrastate. BellSouth’s provision of these loops is not pursuant to a tariff 

filed with the FCC; it is pursuant to a contract that has been reviewed and approved by the Georgia 

Commission and the regulatory commissions of the other states in which ACSI and BellSouth have 

business relations. Accordingly, as BellSouth shows herein, ACSI’s complaint should be denied in 

its entirety. 

The Communications Act expressly bars the Commission from exercising jurisdiction over 

intrastate common carrier facilities. Section 2(b) of the Communications Act (the “Act”) provides, 

in relevant pan: 
/- 

- 
Nothing in this Act shall be construed to apply or to give the 
Commission jurisdiction with respect to (1) charges, classifications, 
practices, services, facilities, or regulations for or in connection with 
intrastate communication service by wire or radio of any carrier . . . . 

47 U.S.C. 3 152@). Moreover, the Act bars the Commission from exercising jurisdiction over state- 

regulated telephone exchange service and its associated facilities, even if such service is partially 

interstate. Section E l @ )  ofthe Act provides, in relevant part: 

wlothing in this Act shall be construed to apply, or to give the 
Commission jurisdiction, with respect to charges, classifications, 
practices, services, facilities, or regulations for or in connection with 
. . . telephone exchange service, . . . even though a portion of such 
exchange service constitutes interstate or foreign communication, in 
any case where such matters are subject to regulation by a state 
commission or by local governmental authority. 

/4 
47 U.S.C. S 221(b). Under these provisions. the Commission may not entertain ACSI’s complaint. 
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A. 

The facilities at issue here - unbundled loops provided by BellSouth to ACSI - are wholly 

intrastate. In particular, the loops that are the subject of ACSI’s complaint are located wholly within 

the state of Georgia, and more specifically, within the Columbus, Georgia local calling area. By 

definition, unbundled loops are essentially no more than a pair of wires running From a customer’s 

premises to a distribution frame in the central office - in the Commission’s words, “a transmission 

facility between a distribution frame, or its equivalent. in an incumbent LEC central office. and the 

network interface device at the customer premises.” lti/ercotitirctioti Order. 1 I F.C.C.R. at 15691. 

In the case of each loop covered by ACSl’s complaint, both the customer premises and the central 

ofice are located in the state of Georgia, as are the transmission facilities connecting them. 

(Jackson Aff. at 1 5.)  The loops at issue are, accordingly, physically intrastate. Moreover, the loops 

Section 2(b) Denies the Commission Jurisdiction 

at issue, once unbundled and provided to ACSI, are not used by BellSouth to provide any interstate 

senrice or interstate access. Because the loops at issue are not being provided in combination with 

any other unbundled network elements, no switching is included, and likewise there is no connection 

to any interstate network and no association with any interstate communications. The loops, once 

unbundled, constitute purely intrastate facilities. They are, therefore, “facilities . . . for or in 

connection with intrastate communication service,” 47 U.S.C. 3 2(b), and as a result the Commission 

lacks jurisdiction to entertain ACSI’s complaint. 

P 

- 

B. 

BellSouth provides these loops because it is obligated by Section 2Sl(c)(3) ofthe Act, 47 

U.S.C. $751(c), to unbundle the network elements that it uses in providing local telephone exchange 

service. They are, accordingly, “facilities . . . for or in connection with local telephone exchange 

service,’’ 47 U.S.C. S 221(b). Moreover, these facilities are offered subject to regulation by the 

Georgia Commission. The Agreement under which they are provided was filed with the Georgia 

Section 22l(b) Denies the Commission Jurisdiction 

f i  
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Commission and approved by it, pursuant to regulatory jurisdiction vested in it by Section 252 of 

the Act, 47 U.S.C. 5 252, and state law. Moreover, ACSI has expressly acknowledged that the 

Georgia Commission has regulatory jurisdiction over BellSouth’s provision of these loops when it 

filed acomplaint with the Georgia Commission on December 23, 1996. In paragraph 18 of its 

P. 

Georgia complaint, ACSI stated: 

The [Georgia] Commission has jurisdiction to hear this complaint 
pursuant to the Telecommunications and Competition Development 
Act of 1995 (“S.B. 137[“]), O.C.G.A. $5 46-5-160 et seq., and 
Commission Rule 515-2-1-M Specifically, O.C.G.A. 5 46-5-168(a) 
grants the Commission jurisdiction to implement the express 
provisions of S.B. 137. Further, the Commission has jurisdiction to 
resolve complaints regarding a local exchange company’s service. 
O.C.G.A. $46-5-168(b)(5). and jurisdiction to direct telecommuni- 
cations companies to make investments and modifications necessary 
to enable portability. O.C.G.A. 46-5-168(b)( 10). The jurisdictional 
provisions of S.B. 137 also require that the Commission consider 
prevention of anticompetitive practices in any rulemaking under S.B. 
137. O.C.G.A. $46-5-168(d)(2). 

P 

(See BellSouth’s Answer, Exhibit 111.) Moreover, the Georgia Commission has asserted its 

jurisdiction over this very matter. Accordingly, the 

provision of unbundled loops by BellSouth to ACSI constitutes the hrnishing of“faci1ities. . . for 

or in connection with . . . telephone exchange service, . . . where such matters are subject to 

regulation by a state commission or by local governmental authority,” 47 U.S.C. 221@), and as 

a result the Commission lacks jurisdiction to entertain ACSI’s complaint. 

- 

(See BellSouth’s Answer, Exhibit IV.) 

C. 

In LorrisimtoPtiblic Service Commissimi v. FCC. 476 U.S. 355  (1986). the Supreme Court 

held that Section 2@), “ply its terms, . . . fences off from FCC reach or regulation intrastate matters 

-indeed, including matters ‘in connection with’ intrastate services.” 476 U.S. at 370. The Court 

stated: 

Under Loukmn PSC I? FCC, the Commission Lacks Jurisdiction 

f l  
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In sum, given the breadth of the language of [Section 2(b)J, and the 
fact that it contains not only a substantive jurisdictional limitation on 
the FCC’s power, but also a rule of statutory construction (“Mothing 
in this chapter shall be construed to apply or to give the Commission 
jurisdiction with respect .to . . . intrastate communication service 
, . .”), we decline to accipt the narrow view urged by respondents, 
and hold instead that it denies the FCC the power to preempt state 
regulation of depreciation for intrastate ratemaking purposes. 

Id at 373. The Court emphasized the limited nature ofthe Commission’s authority: 

First, an agency literally has no power to act, let alone pre-empt the 
validly enacted legislation of a sovereign State, unless and until 
Congress confers power upon it. Second, the best way of determin- 
ing whether Congress intended the regulations of an administrative 
agency to displace state law is to examine the nature and scope of the 
authority granted by Congress to the agency. Section [2@)J consti- 
tutes, as we have explained above, a congressional dettiuf of power 
to the FCC . . . .Thus, we simply cannot accept an argument that the 
FCC may nevenheless take action which it thinks will best effectuate 
a federal policy. An agency may not confer power upon itself. To 
permit an agency to expand its power in the face of a congressional 
limitation on its jurisdiction would be to grant to the agency power 
to override Congress. This we are both unwilling and unable to do. 

Id at 374-75. In light ofthe Court’s broad reading of Section 2(b) both as a rule of construction and 

as an independent limitation on FCC jurisdiction, it is readily apparent that the FCC lacks 

jurisdiction to entertain a Section 208(a) complaint alleging violations of Section 25 1, where the 

subject matter of the complaint is the provision of wholly intrastate unbundled loops. 

- 

First, Section 251 does not expressly ovemde the terms of Section 2(b) with respect to 

unbundled loops. Indeed, it does the opposite - it acknowledges, by cross-referencing Section 252, 

that unbundled loops are to be provided pursuant to agreements that are subject to regulatory review 

by state commissions. See 47 U.S.C. 3 25 l(c)(3). Congress made the deliberate decision to subject 

these agreements to state regulators’ jurisdiction, unless those regulators decided not to exercise 

such jurisdiction, The same state replators who approved a LEC’s interconnection agreement have 
,- 

jurisdiction to consider whether the LEC has failed to comply with the terms of Section 251(c)(3) 

,. 
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with respect to unbundled loops in their state. For the FCC to assert the power to review complaints 

concerning carriers’ performance under such agreements is precisely what the Supreme Court said 

in the Louisiana PSC case it cannot do: “An agency may not confer power upon itself” 476 U.S. 

at 374. Section 2(b) bars the Commission from confemng upon itself the power to determine a 

f l  

LEC’s compliance with state-approved interconnection agreements. 

Second, Section 208 does not give the Commission authority to entertain complaints 

concerning intrastate local telephone exchange facilities, such as unbundled loops. Section 208(a) 

authorizes the Commission to entertain complaints concerning “anything done or omitted to be done 

by any common carrier subject to this Act, in contravention of the provisions thereof, . . .” 47 

U.S.C. 9 208(a). Given the “rule of construction” contained in Section 2(b), nothing in Section 

208(a) can be construed as authorizing the Commission to entertain complaints concerning wholly 

intrastate unbundled loops. Indeed, Section 2(b) expressly bars the Commission from asserting 

jurisdiction over complaints regarding loops that are wholly intrastate and not part of an interstate 
,--. 

service. Accordingly, the Commission has in the past dismissed complaints concerning wholly 

intrastate senices and facilities for lack of jurisdiction. See. e.g.. Indianapolis Telephone Company 

v. Indiana Bell Telephone Company, 1 F.C.C.R. 228, 229-30 (Corn. Car. Bur. 1986), affd 2 

F.C.C.R. 2893 (1987). 

D. 

For the reasons discussed above, the Complaint must be dismissed. The Commission simply 

lacks jurisdiction over the provision of intrastate unbundled loops pursuant to a state-approved 

interconnection agreement. Moreover, the Complaint should be dismissed even if, arguendo. the 

Commission had some jurisdiction over the subject matter of the ACSI complaint concurrently with 

state replaton. This is because the Georgia Commission clearly does have jurisdiction to consider 

the complaint filed by ACSI about the same subject matter. Even if the FCC had concurrent 

The Complaint Should Be Dismissed 

F 
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jurisdiction, it would be inappropriate for it to reach a decision on the same matter that is before the 

state regulators. The Georgia Commission has an interest in ensuring that interconnection 

agreements approved by it, and which affect facilities subject to its jurisdiction, comply with all 

/4 

applicable laws and regulations. Considerations of comity warrant dismissal of the Complaint, 

In any event, given that ACSI chose to invoke the Georgia Commission’s jurisdiction over 

its dispute with BellSouth concerning unbundled loops, ACSI should not be permitted to engage in 

forum-shopping by pursuing a similar complaint here. It would be contrary to the goals of 

administrative economy and preservation of administrative resources for this Commission to 

entertain the Complaint at a time when the same subject matter is being considered and addressed 

by the Georgia Commission at the behest of the very same complainant. It would also encourage 

such duplicative litigation and forum-shopping in the hture 

ACSI should not be permitted to assert, simultaneously, similar causes of action and request 

similar remedies for the same subject matter in both state and federal administrative agencies.” 

Accordingly, the Commission should decline to-exercise any concurrent jurisdiction it may have 

over this matter in the interest of conserving administrative resources and out of respect for the 

ongoing proceedings of the Georgia Commission. 

II. CLAIM I OF THE COMPLAINT (BAD FAITH NEGOTIATION) SHOULD 
BE DISMISSED FOR FAILURE TO SHOW A PRIE/LA FACIE CASE 

Assuming arguendo that the Commission does not dismiss ACSI’s complaint for lack of 

jurisdiction. Claim I of the Complaint should be dismissed, because ACSI fails to show a prim0 

fucie case that BellSouth engased in bad faith negotiation. In fact, Claim I is entirely bogus. 

Is While ACSI has not sought damages in its complaint to the Georgia Commission, it has 
asked for the imposition of penalties. In any event, if ACSI were to prevail at the Georgia 
Commission, it could seek to recqver damages through the arbitration process set forth in the 
Agreement. (Agreement, Section X X V . )  

f i  
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The Commission has observed that an agreement has been negotiated in “bad faith when 

one party to the negotiations intentionally misleads or coerces the other party into reaching an 

agreement to  which it would not otherwise have agreed. Inferconnection Order, I I F.C.C.R. at 

15574. ACSI’s claim is that BellSouth induced ACSI to enter into the Agreement by promising to 

deliver unbundled loops when it knew or should have know that it would not be able to do so. 

Neither the evidence ACSI has produced nor its answers to the Interrogatories contain any factual 

support for this claim. 

P 

In support of its claim, ACSI has identified five “representations that BellSouth was prepared 

to provide unbundled loops to ACSI,” dl of which are contained in the Agreement. (AM 28.) ACSI 

has provided no evidence that BellSouth knew or should have known that any of these representa- 

tions was false (or indeed that they were false); similarly. ACSI has provided no evidence that any 

of these statements was intentionally misleading on BellSouth’s part, or had the effect of coercing 

ACSI into reaching an agreement t o  which it would not otherwise have agreed. The “representa- 
/“. 

tions” are as follows: 

Section I, page I ,  sixth 
recital: 

Section IV.A.2 

“WHEREAS. the Parties agree that this Agreement shall be filed 
with the appropriate state commissions in compliance with Sec- 
tion 252 of the Telecommunications Act.” 

“Without limitation, BellSouth agrees to provide ACSI access to 
all network elements identified in Attachment C hereto. Wherever 
technically feasible, interconnection shall be offered at the line 
andlor trunk side of each discrete network element. It is agreed 
that interconnection will be made available by BellSouth to ACSI 
at any technically feasible point. BellSouth must implement 
physical and logical interconnection points consistent with gener- 
allv acceoted industrv standards.” 



Section IV.B.5 

Section IV.B.9 

Attachment C-2 

“BellSouth shall provide ACSI access to its unbundled loops at 
each of BellSouth’s Wire Centers. In addition, if ACSI requests 
one or more loops serviced by Integrated Digital Loop Carrier or 
Remote Switching technology deployed as a loop concentrator, 
BellSouth shall, where available, move the requested loop(s) to a 
spare, existing physical loop. If, however, no spare physical loop 
is available, BellSouth shall within forty-eight (48) hours of 
ACSI’s request notify ACSI of the lack of available facilities. 
ACSI may then, at its discretion, make a network element request 
for BellSouth to provide the unbundled loop through the demulti- 
plexing of the integrated digitized loop(s).” 

“BellSouth will permit any customer to convert its bundled local 
service to an unbundled element or service and assign such un- 
bundled element or service to ACSI, with no penalties, rollover, 
termination or conversion charges to the customer, except as 
specifically provided in Attachment C-2 hereto or pursuant to the 
terms of a specific customer service agreement (unless superseded 
by government action).” 

“Unbundled Products and Services and New Services” [contains 
detailed description and pricing information for the various un- 
bundled loop types under the “Unbundled Exchange Access 
LOOD” servicel. 

BellSouth did make those representations. ACSI has failed to supply any evidence, however, 

that BellSouth knew or should have known that the foregoing representations were false. ACSI has 

not submitted any such evidence becmise those representations were notfalse. BellSouth promised 

to unbundle its local loops and provide those local loops to ACSI. BellSouth has done just that. 

BellSouth intended when it negotiated and entered into the Agreement that it would unbundle 

its local loops and provide unbundled loops to ACSI. It had engaged in extensive planning with 

respect to the implementation of unbundling, given that many states, including Georgia, had already 

adopted unbundling requirements, and the Telecommunications Act had included new Section 

251(c)(3), which imposed an unbundling obligation on all ILECs. BellSouth had developed 

tentative procedures for unbundling, and it had prepared a draft manual setting forth the procedures 
r‘. 



for doing so. It was in the process of finalizing plans for electronic interfaces for ordering 

unbundled network elements, including unbundled loops. 
P 

What BellSouth did not know for certain was whether its procedures for ordering and 

provisioning unbundled loops would work flawlessly from the start or would require refinement. 

While BellSouth knew, at the time it was negotiating the Agreement, that it would be able to deliver 

unbundled loops, it could not know at that time when it would be in a position to hlly implement 

the Agreement. BellSouth had never sold unbundled loops before, and neither had almost any other 

LEC. BellSouth had extensive experience in providing services and facilities similar to unbundled 

loops in some respects, such as retail telephone exchange service and special access facilities. But 

unbundled loops were nevertheless different from these. 

The provisioning of a new service or facility offering such as unbundled loops would 

necessarily require refinement and testing before hll implementation. BellSouth recognized that 

there would be a learning curve involved, and that there would be difficulties to overcome as it 
c. 

moved toward implementing this new offerins That is why the Agreement did not obligate 

BellSouth to implement its provision of unbundled loops immediately. Instead, the Agreement 

specifically postponed the issue of when implementation would occur. Section XVIII of the 

Agreement, “Implementation of Agreement,” states: 

The Parties agree that within 30 days of the execution of this 
Agreement they will adopt a schedule for the implementation of this 
Agreement. The schedule shall state with specificity, ordering, 
testing, and full operational time frames. The implementation shall 
be attached to this Agreement as an addendum and specifically 
incorporated herein by this reference. 

The fact that testing is needed for the smooth implementation of a new service offering is 

an elementary fact of life in a complex technological business. A wide variety of systems and 

procedures designed for running an integrated monopoly telephone business had to be modified, 
r‘. 
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adapted, and coordinated for the unbundling of services and facilities. Bugs and glitches are to be 

expected during the ramp-up of the modified systems. That is what a period of testing - 
#-. 

particularly joint testing with companies planning to purchase unbundled loops - is designed to 

address. Through testing, the bugs and glitches are identified and means are developed to eliminate 

or minimize them. 

A recent filing by the Department of Justice emphasized the importance of testing, including 

both “internal testing’’ by the ILEC and “testing with other carriers,” as unbundled loop 

implementation begins. Evaluation of the United States Department of Justice, Application of SBC 

Communications Pursuant to Section 271 to Provide in-Region, interL.4 TA Services in the State of 

Oklahoma, CC Docket 97-121, at 29 (filed May 16, 1997) (“DOJ Oklahoma Evaluation”). DOJ’s 

.--. 

expert witness explains: 

Many of the arrangements called for by the Act (such as loop 
unbundling) are unprecedented. Implementing such radical new 
anangements often proves more difficult than expected. . . ..e‘ 

e For example, I learned frm Bell Atlantic in July 1996 that it 
had been working with MFS in Baltimore since February 1995 to 
implement loop unbundling and had encountered considerable 
difficulties despite both parties’ attempts to work cooperatively. 

- 

Affidavit of Manus Schwartz at 61, 1 182 (May 14, 1997), Tab C Exhibit appended to DOJ 

Oklahoma Evaluation. 

BellSouth’s experience with other CLECs suggests that they recognize that start-up problems 

are likely to occur and need to be resolved through joint testing before cutting over live customers. 

This point was brought home by testimony before the Georgia Commission by a witness for M F S  

Intelenet, a CLEC like ACSI. who testified that joint testing is essential to minimize problems when 

unbundled loops are ultimately used to serve customers: 

There is usually some confusion or misinterpretation of unbundled 
loop service orders. internal processes which were thought to 

.. 
.35 - 



/T. 

accommodate the loop provisioning often fail and critical dates are 
often not met. . . . Some might consider the pilots to be failures; they 
wwme an inordinate amount of time and resources, and they often 
do not allow MTS to enter a market as soon as it would like. They 
are successful, however, in pointing out the difficulties and complexi- 
ties in entering new markets. The pilots are excellent arenas to 
uncover procedural deficiencies. test new methods and provide 
hands-on experience for those who eventually have to do the real 
work. 

(Meade Testimony at 15.) 

Accordingly, when BellSouth entered into an Agreement that which explicitly provided for 

the subsequent negotiation of an implementation schedule calling for a period of testing before full 

implementation, BellSouth was not representing to ACSI that it was prepared immediufely. without 

any joint testing, to provide trouble-free cutovers of live customers to unbundled loops. BellSouth 

knew that there would likely be problems to be overcome in a period of testing, and ACSI knew or 

should have known that too.'6 That is why the parties agreed to develop an implementation 

schedule. 
e 

- 
ACSI has failed to provide any evidencesupporting its allegation that BellSouth knew or 

should have known the falsity of its representations in the Agreement that it would be able to 

provide unbundled loops. 'Accordingly, it has failed to demonstrate a prima fucie case that 

BellSouth engaged in bad faith negotiation. For that reason, Claim I of the Complaint should be 

dismissed. 

l6 ACSI's Executive Vice 
PresidentGeneral Manager-Switched Services, Richard B. Robertson, was a principal representative 
for ACSI in the negotiations that resulted in the Interconnection Agreement, including Section 
XVIII. By virtue of his recent prior employment (through March 1996) as Marketing Vice 
President-Interconnection Senices for BellSouth. and his long experience in the telecommunications 
industry, Mr. Robenson knew or should have known of the need for coordination, testing, and 
refinement of procedures before operational provision of a new service, hnction, or facility. 

ACSI was aware of the need for coordination and testing. 

m 

.. 
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m. CLAIMS II (UNEQUAL INTERCONNECTION) AND UI (FAILURE TO 
PROVIDE INTERCONNECTION IN ACCORDANCE WITH THE TERMS 
OF THE AGREEMENT) MUST BE DISMISSED 

Assuming arguendo that the Commission does not dismiss ACSI’s complaint for lack of 

jurisdiction, Claims I1 and 111 in the Complaint should be dismissed because these claims allege that 

BellSouth’s provision of unbundled loops failed to comply with standards in Section 25 I pertaining 

to interconnection, not UNEs. ACSI has made no factual allegations and has supplied no evidence 

concerning interconnection, only concerning U N E s .  Accordingly, these claims must be dismissed 

for failure to state a claim, 

Claims I1 and I11 in the Complaint allege that BellSouth’s actions relating to the provision 

ofunbundled loops to ACSI constitute violations provisions of -27 U.S.C. 5 25 l(c)(2). which governs 

“interconnection” arrangements between competitive and incumbent local exchange carriers. The 

statute addresses interconnection arrangements and access to U N E s  separately, however. The 

provision of UNEs is governed by Section 251(c)(3), not Section 251(c)(2). 

- 
- 

In its August 1996 Itifercatitiecrioti OrderAe Commission highlighted this distinction: “We 

conclude that the term ‘interconnection’ under section 25 l(c)(2) refers ont‘y to the physical linking 

of two networks for the murual exchmge of WafJc.’’ 11 F.C.C.R. at 15590 (emphasis added). 

Elsewhere in the decision, the Commission analyzed the text of Section 251(c) and emphasized the 

distinction between interconnection and UNEs: 

Specifically, section 25 1 (c)(6) provides that incumbent LECs must 
provide-“physical collocation of equipment necessary for intercon- 
nection or access to unbundled network elements.’’ The use of the 
term “or” in this phrase means that interconnection is different from 
“access” to unbundled elements. The text of sections 251(c)(2) and 
(c)(3) leads to the same conclusion. Section 25 l(c)(2) requires that 
interconnection be provided for “the transmission and routing of 
telephone exchange service and exchange access.” Section 25 l(c)(3), 
in contrast, requires the provision of access to unbundled elements to 
allow requesting carriers to provide “a telecommunications service.” 
The term “telecommunications service” by definition includes a 
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broader range ofservices than the terms “telephone exchange service 
and exchange access.” Subsection (c)(3), therefore, allows unbund- 
led elements to be used for a broader range of seervices than subsec- 
tion (c)(2) allows for interconnection. If we were to conclude that 
“access” to unbundled elements under subsection (c)(3) could only 
be achieved by means of interconnection under subsection (c)(2), we 
would be limiting, in effect, the uses to which unbundled elements 
may be put, contrary to the plain language of section 25 1 (c)(3) and 
standard canons of statutory construction. 

11 F.C.C.R. at 15636 (footnotes omitted). 

ACSI’s Complaint contains no allegations concerning “interconnection” as that term is used 

in Section 25 l(c), only concerning unbundled loops. Congress established separate, different 

standards for interconnection and UNEs. The Agreement reflects this distinction. The Agreement 

contains separate sections dealing with UNEs and Interconnection. Section IV addresses “Access . 

to Unbundled Network Elements,” while Section V addresses “Local Traffic Interconnection 

Arrangements.” While the Complaint alleges that “BellSouth has refbsed or failed to provide 

interconnection to ACSI pursuant to just and reasonable terms and conditions, or in accordance with 

the terms and conditions in the Interconnection Ageernent” (Complaint at 12 (7 36)). ACSI failed 

to provide any factual support for its claim. It did not make any factual allegations or supply any 

evidence concerning BellSouth’s interconnection practices and has not alleged any violation by 

BellSouth ofthe speciiic provisions of Section V, which are simply inapplicable to unbundled loops. 

A 

- 

ACSI chooses to connect the unbundled loops to ACSI’s switch, which, in turn, is 

interconnected with BellSouth’s network. (See Complaint at 11 (7 30)) That fact, however, does 

not subject BellSouth’s provision of unbundled loops to the statutory standards for interconnection 

Telecommunications camers may purchase unbundled loops for a variety of purposes. AS a result, 

some unbundled loops will be connected to a switch that is interconnected, while others will not. - The statutory standards governing the provision of unbundled loops do not vary depending upon the 

use to which the purchasing carrier buts them. 
.. 
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Like Congress (in the Telecommunications Act) and the FCC (in its Inferconnection Order), 

the parties distinguished between unbundled loops and interconnection in their Agreement. In the 

absence of any factual support concerning BellSouth’s interconnection practices, BellSouth cannot 

be claimed to be in violation of the interconnection obligations contained in the Agreement. 

..e- 

Accordingly, claims I1 and 111 must be dismissed for failure to state a claim. 

N. CLAIMS II (UNEQUAL INTERCONNECTION), III (FALURE TO 

MENT),  AND N (FAILURE TO PROVIDE UNBUNDLED LOOPS AS 
REQUmED BY SECTION 251) MUST BE DISMISSED OR DENIED 

PROVIDE INTERCONNECTION IN ACCORDANCE WITH THE AGREE- 

Assuming arguendo that the Commission does not dismiss ACSI’s complaint for lack of 

jurisdiction, Claims 11, 111. and IV of the Complaint should be dismissed because they fail to state 

a pimufacie case with respect to BellSouth’s provision of unbundled loops. or in the alternative 

denied on the ground that any difficulties ACSI has encountered resulted directly and foreseeably 

from ACSI’s own acts. Simply put, ACSI began ordering cutovers of live customers instead of 

conducting joint testing that would have eliminated or minimized disruptions, despite the fact that 

ACSI knew or should have known that disruptions would occur. 

ACSI does not make any factual allegation, because it cannot, that BellSouth has rehsed to 

provide unbundled loops to it, It claims, instead, that several of ACSI’s customers experienced 

service outages and delays in connection with the cutovers from BellSouth‘s local exchange service 

to unbundled loops purchased by ACSI. These outages and delays were entirely foreseeable, 

Even if the difficulties with the test order had been entirely BellSouth’s fault, however, ACSI acted 

recklessly in deciding to  cut over li;e customers without conducting hrther testing to iron out the 

problems. The sad fact is that ACSI made guinea pigs of its customers, P 

, 
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and used their telephone lines instead of its own to test 

the procedures for ordering and cutting over unbundled loops as well as tests of its own new 

business of providing local switched telephone service - knowing full  well that these customers’ 

livelihoods would likely be disrupted. ACSI now seeks to shift the blame for its own recklessness 

P 

to BellSouth. 

on November 13, ACSI took the first step to find out 

whether it could actually deliver what it had pre-sold. That same day, ACSI issued a press release 

announcing the start of its Columbus, Georgia switched local exchange operations, even though it 

had never cut over a single line and had only that day submitted its sole test order.” 

ACSI’s Test Order Demonstrated-T’he Likelihood that Customers 
Would Experience DiEculties 

A 

- 
A. 

ACSI submitted its November 13 test 

order, which involved the cutover of two telephone lines to its own Columbus, Georgia office. 

ACSI did not, however, submit this test order in compliance with the Agreement, which requires that 

the parties negotiate and agree to a cutover date 45 hours notice in advance of the desired due date 

for cutover. 

As a result, the normal procedures were not followed 

r- 
” See News Release, ACSI Laimches Competitive Local Phone Service in Columbus, GA. 
Meetitig Ciistomer D e m d  for Choice, <http://www.acsi.net/press/press46.htd> (Nov. 13, 1996). .. 
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The cutover date for the test order had to be rescheduled numerous times. 

As a result ofthese many errors. the cutover that ACSI had originally hoped to complete on 

November 14 was not completed until late on November 27. 
e- 

B. ACSI Ordered Live Customers’ Lines Cut  Over to Unbundled 
Loops Instead of Conducting Joint Testing to Resolve Difficulties 

c 

One might expect that the problems that ACSI had encountered with its own ability to order 

unbundled loops in the test order would have caused it to conduct additional testing - especially 

testing ofthe standard procedures for ordering, which had not been adequately tested because of the 

fact that the test order had been expedited. Certainly, the fact that ACSI had found it necessary to 

supplement the test order numerous times, repeatedly rescheduling the due date for the cutover, gave 

.ACSI notice that further testing was necessary if lines were to be cut over smoothly. 

ACSI did further testing, but it did it with customers’ lines. 
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ACSI recognized that its first customers would be guinea pigs 

Moreover, ACSI had not yet documented the procedures for its personnel to follow when 

ordering unbundled network elements. (Jackson AfE 7 3(a); ACSI 0699 et seq.) 

ACSI placed three orders for the cutover of live customer lines on November 25, 1996 

BellSouth was able to confirm the cutover for Jefferson Pilot and Mutual Life the day the 

orders were placed, but was unable to do so for Corporate Center. The following evening, less than 

16 hours fiom the desired cutover time, BellSouth confirmed the Corporate Center order. ACSI 

elected to proceed with an expedited Corporate Center cutover. Unfortunately, that order could not 

P be completed on an expedited basis. The Jefferson Pilot and Mutual Life cutovers were completed 

successfully on the scheduled date. 
~. 
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ACSI now claims that BellSouth failed to complete these two cutovers by the scheduled 

completion time (AlU 6, Exhibit A), but in fact these cutovers were delayed due to problems at the 

ACSI end 

-. 

(BSRI 17; ACSI 0308, 0407; Jackson Aff at 

7 3@).) The mis-stenciled distribution frame was not discovered as the source of the problem at the 

time - BellSouth identified the problem in December - and it impaired cutovers of numerous 

ACSI customer loops, including Corporate Center. (Jackson AFf. at 73(h); BSRI 19). 

Accordingly, ACSI proceeded to continue with unbundled loop orders. 

C. BellSouth Provided ACSI With Unbundled Loops Despite ACSI’s 
Failure to Abide by the Agreement 

ACSI claims that BellSouth failed to provide unbundled loops in accordance with the 

Agreement, and trumps that claim up into a violation of Section 25 1. In fact, itwas ACSI that failed 

to comport with the Agreement, hampering BellSouth’s ability to deliver unbundled loops. First, 

ACSI failed to engage in a reasonable amount ofjoint testing, as contemplated by the Agreement 

-indeed, it engaged in no joint testing. It simply ordered unbundled loops. Under Section XVIII 

of the Agreement, ACSI should have negotiated an implementation schedule with BellSouth that 

would have provided for testing before implementation of customer line cutovers. BellSouth was 

not under any contractual obligation to move to implementation without successfkl completion of 

a reasonable amount of testing. 

P 

In addition, ACSI did not follow the ordering procedures called for by the Agreement. ACSI 

asked for expedited handling of its teit order and its first three customer cutover orders, and sought 

cutovers less than 48 hours after receiving firm order confirmation. The Agreement, however, 

.- 
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expressly requires that cutovers be established at least 48 hours in advance of the due date and it 

requires the negotiation of expediting procedures, which had not been done. Moreover, BellSouth 

did not have to process ACSI's test ord.er when it was originally submitted, because 

r' 

BdSouth could have r e f k d  to hlfill ACSI's orders because of ACSI's failure to establish 

a reasonable implementation schedule, its failure to follow the procedures set forth in the 

Agreement., and its failure Certainly, BellSouth was not under any 

contractual obligation to provide unbundled loops on short notice, without any testing of both 

parties' readiness to proceed, especially in the absence of 

BellSouth attempted in good faith to satisfy ACSI's demands, even though it was not 

contractually obligated to do so. BellSouth had to get ACSI to submit corrections for incorrect 

ordering information on repeated occasions. had to deal with a rnis-stenciled ACSI frame and ACSI 

switch problems, and had to endure ACSI's technical staffing difficulties. Despite these obstacles, 

/-. 

BellSouth was able to provide ACSI with unbundled loop cutovers on the dates requested for two 

of the first three customer loop orders. The fact that these expedited installations - the first few 

unbundled loop cutovers inGeorgia - took a bit longer to complete than ACSI had hoped, or 

resulted in some short-term outages, does not place BellSouth in violation of the Agreement. Under 

these circumstances, BellSouth was not in violation of any contractual duty, and cannot be found 

in violation of its obligation to provide unbundled loops in accordance with the Agreement. The fact 

that BellSouth attempted to provide service beyond that which it was contractually bound to provide 

does not give rise to a legitimate denial of service complaint, particularly when the complainant fails 

to demonstrates that BellSouth was splely at fault. See Peoples Choice Network. Inc. u. AT&T, DA 

97-684 at 7 7 (CCB April IO, 1997). P 
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public Version 

D. The Minor, Short-Tern Disruptions and Delays Encountered Do 
Not Violate the Agreement or the Act 

More fundamentally, however, minor delays and disruptions encountered in the course of 

a LEC’s provision of unbundled loops cannot be viewed as a violation of Section 251, giving rise 

to an FCC complaint process for every glitch in a cutover. The Commission has recognized that 

minor delays - lasting even for days - do not constitute a failure to provide service for purposes 

of Section 201(a). America’s Choice Comtminicatiom. Itic. v. LCI Intemional Telecom Corp.. DA 

96-21 15 at 7 9. 5 Comm. Reg. (P%F) 1 113, 1 1  15 (FCIB. CCB 1996). Even alleged provisioning 

delays lasting as long as 135 days have been held not to constitute a denial of service. Peoples 

Choice Network, DA 97-684 at 7 I O .  Ifthe Commission were to hold BellSouth liable for delays 

ofa few minutes, hours, or even days in unbundled loop cutovers. the Commission would be overrun 

with complaints seeking damages for the most trivial delays or outages occurring routinely in the 

/4- course of the thousands or millions of cutovers yet to come. 

Moreover, in the instant case, delays in cutovers would not constitute a violation of the 

Agreement, even ifBellSouth were wholly at fault (which is not the case). The Agreement does not 

prescribe a mandatory time period within which a cutover must occur. It provides general guidelines 

and prescribes the consequences for cutovers that exceed the standard times, while recognizing that 

circumstances may require more time than the standard. (See Agreement $3 IV.D.4-7.) In 

particular, Section IV.D.7 provides that “[Ilf unusual or unexpected circumstances prolong or extend 

the time required to accomplish the coordinated cut-over. the Party responsible for such 

circumstances is responsible for the reasonable labor charges of the other Party.” Under this 

standard, delay is no violation - it is fully addressed by the Agreement itself. 

- 

BellSouth submits that for an unbundled loop provisioning problem to rise to the level of a 

violation of Section 1 5  1, more must be involved than isolated short delays, outages, and disruptions, 

.. 
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particularly in the early days of unbundling, when all concerned are still learning how to cut over 

unbundled loops. Even if an interconnection agreement is unquestionably violated -not the case 

here - not every violation of the terms of the agreement can be viewed as a failure to provide 

interconnection or UNEs rising to the level of a violation of Section 251.” 

r- 

If Sections 2@) and 221(b) were no bar to Commission consideration of complaints 

regarding rwhmatters, a cognizable violation of Section 25 1 would occur only if the carrier had so 

definitively failed to provide the interconnection or UNEs as to amount to a denial of service under 

the standard used to adjudge violations of Section 201. Just as not every delay in provisioning an 

interstate leased line states aprimajacie case of rehsal to provide service under Section 201. the 

Commission should make clear that minor delays, outages, and disruptions in providing U N E s  or 

interconnection arrangements - even those arguably in violation of an interconnection agreement 

- do not constitute violations of Section 25 1. 

V. 
f i  

THE COMPLAINT SHOULD BE DENTED BECAUSE OF ACSI’S LACK OF 
GOOD FAITH - 

ACSI’s Complaint is simply an attempt to cover up the recklessness and incompetence of 

its decision to begin service as a switched local service provider, using new and untried unbundled 

loops, before it was ready for prime time. The Complaint seeks to point the finger at BellSouth after 

ACSI’s “success” in starting up operations as a CLEC turned out to be a failure. The Commission 

should not permit its processes to be used by ACSI as a means for escaping blame for the 

consequences of its own conscious business decisions. 

- ‘I For example, BellSouth is oblisated by the Section IV.E.2 ofthe Agreement to provide 24- 
hour maintenance suppon; failure to have a technician available for a shon period due to staffing 
problems should not give rise to an FCC complaint. 

~. 
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On December 4, however, ACSI changed its tune, 

ACSI’s change in approach resulted in the fling of complaints at both the Georgia 

Commission and the FCC. More importantly, as DOJ’s expen witness observed. the “difficulties 

[involved in unbundling] increase by an order of magnitude, however, when one side is recalcitrant; 

there is then endless scope for acrimony and mutual finger pointing, creating a regulatory morass.” 

Affidavit of Manus Schwartz at 61, 182 (May 14, 1997). Tab C Exhibit appended to DOJ 

Oklahoma Evaluation. That is what has occurred here. ACSI, dissatisfied with its own 

performance, has pointed the finger at BellSouth in an attempt to evade responsibility for its decision 

to put its customers’ livelihoods and its own reputation at risk. It gambled that it would be able to 

bring off the first CLEC start-up in Georgia successfully with little or no testing. Having lost, it 

must use all of the regulatory processes at its disposal to find a scapegoat. 

P 

- 

The Commission should deny ACSI the benefits of its bad-faith tactics by denying its 

Complaint. 

CONCLUSION 

For the foregoing reasons, the Complaint should be dismissed in its entirety or, in the 

alternative, denied. 
.. 
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Second Declaration of Martha G. Jackson, Director-Interconnection 
Obligations, BellSouth (May 23, 1997) - Redacted 



Before the 
FEDERAL COMMUNICATION COMMISSION 

Washington, D.C. 20554 

In the Matter of 1 
) 

AMERICAN COMMUNICATIONS SERVICES, INC.. ) 

Complainant, 1 
1 

V. 1 
1 

BELLSOUTH TELECOMMUNICATIONS, INC.. 1 
1 

Defendant. 1 

File No. E-97-09 

Second Declaration of Martha (3. Jackson 

1. I, Martha G. Jackson, am employed by BellSouth Telecommunications, 
Inc.. as Director-lntemnnedon Operations. From December 1,1896, to February 15, 
1997, I was employed by BellSouth Telecommunications, Inc.. as Operations Assistant 
Vice President-Interconnection Staff. In that position. I was responsible for the provi- 
sion of headquarters staff supporl for various interconnection operations. including in- 
terconnection with other local exchange carriers, including the Complainant. 

Southern Bell Telephone & Telegraph Cornpawnow BellSouth Telecommunications, 
Inc.) in 1974. From 1986 to 1889, I work on the networlt switched services support staff 
supporting switch translations for iAESS and SESS switches, access hnking, and 
Carrier Identification Code adivalion. From 1969 to 1991, I was a manager on the 
Georgia Interfunctional Servide Coordination team, which established Critical dates for 
access and nowaccess designed special services. During that time, I also managed 
large projects for the fultillment of Acaxs Service Requests and Customer Contracts 
and had the responsibiltty for  establishing N c a l  dates based on service types and en- 
suring that service orders were issued and tracked through installatiin. In this position, 
I gained extensive experience in dealing with the EXACT system for the ordering of a o  
cess setvices and with the complex business sales o r g a m o n .  From 1991 to 1992, I 
was a manager In the Special Sewice Center, where I was responsible for service 
management (both provisioning and maintenance) for tha thm largest interexchange 
carriers. From 1992 to 1996, I managed the Major Account Center, which consisted of 
more than twenty project managen who managed large installations of complex SBN- 
ices for business customers. In this p W o n .  I worked with Service Orders. circuit de- 
sign documents (DLRs), 8nd the Wprk Force Administration (WFA) system and also 
managed a antral office conversion group. From 1995 to 1838. I worked in Intercom 
nection Services managing a project management group and also served as Director of 

- 
2. 1 have worked in telephone nenNcrk or operations since I was hired by 

, 
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the lntenxchange Carrier Sen/ice Center (ICSC) and Access Customer Advocacy 
Center (ACAC) for senrices provided to ATBT. In my current position of Director- 
Interconnection Operations, I work daily with BellSouth's Local Service Request proc- 
ess and provisioning and billing systems related to services and facilines provided to 
Competitive Local Exchange Camers. Based on these job experiences, I am well 
qualified to analyze and interpret the documents produced by the Complainant and to 
assess their implications relative to the Complainant's operations. 

I have carefully examined and analyzed the documents produced by the 
Complainant in discovery in this proceeding. Based on my experience in telephone op- 
erations and my examination of those documents, I have made the following observa- 
tions: 

/c- 

3. 

a) ACSl's earliest documentation uf its procedures for ordering and mi- 
network ekments- 

b) Nevertheless. ACSl began taking orders from customen for services that 

Seeand Dadaration of Martha G. Jackson. p. 2 of 7 
.. 
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I 
A 

t 
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Y 

3 
ment ako states that BellSouth and ACSl will agree on a cutover time at 
least 48 houn befom that cutover time (Section N.D.2). ACSl's actions 
with respect to these first three orden completely disregarded these pro- 
visions oi  the Interconnection Agreement 

-. - 

. .  

c 

k) In BellSouth's Response to ACSl Interrogatory No. 19. BellSouth de- 
scribed a problem with ACSl's collocated frame in BellSouth's Columbus 
central office as follows: 

IR additin to the ACSl failures or actions indicated in those 
responses and documents, the ACSl collocated frame termination 
in BellSouth's Columbus Main Central office was labeled 
(stenciled) as 'Cable' and 'Pair' instead of TOTIE.' ACSl's vendor 
responsible for installation and stenciling ofthe frame, which was 
previously used equgmsnt, had failed to restencil the frame for its 
new use. The effect ofthis faidure was to make it impossible for 
BellSouth to find the c o d  ACSl facility termination for connection 
of ACSl's unbundled loops. In other words. when ACSI issued an 
order tu BellSouth, the order specified the Iocation on the frame at 
which BellSouth should connect the unbundled loop. The stencil- 
ing on the frame did not match the assignment info-on pro- 
vided by ACSI. Thus, circuit continuity could not be established 
between BellSouth's unbundled loops and ACSl's facilities. 

. 
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The following timeline prepared by BellSouth Specialist 
Brian Blanchard describes how BellSouth discoqered this problem 
and the extraordinary steps that BellSouth took to help ACSl cor- 
rect the problem: 

December 12,1996 - I was contacted by Ken 
Ainsworth to help determine a provisioning problem wkh 
ACSI collocation in Columbus. After looking at several or- 
ders and talking over the phone to central office technician, 
Ken asked me to visit the Columbus central office to deter- 
mine what the actual problem was. 

December 13,1996 - I went to the Columbus Central 
office and inspected the ACSl collocation arrangement. The 
frame termination was labeled as Cable and Pair instead of 
TOTIE. The central office and ACSl were guessing trying to 
determine a common scheme. This common scheme onty 
working with pairs below 96. The frame block terminations 
were labeled as Cable 1-96,101-196.201-296 and 301-396. 
The central oftic8 technician and I tested the first and last 
channel on each sheKto determine whether the eqdpmant 
was wired correctly to the frame. I left yellow POST-IT@ 
notes on the frame block terminations with the correct TOTIE 
designation so that the installation vendor could relabel the 
frame blocks. With these POST-I? notes the central office 
technicians could also win all future orders tolhe correct 
termination. -. 

Decomkr 14,1996 - I partidpated in a conference 
call to process service orders and discuss collocation issws 
f0;ACSl at Columbus. Determined that Ken Ainsworth and I 
would talk to Pam Jones at ACSl about the TOTIE assign- 
ments. 

ing the collocation arrangement and how to read the DLRs. 
I famd thme drawings to Pam Jones and discussed how to 
associate the TOTIE carriers to the slot and port on the 
equipment. After these discussions, I agreed that BellSouth 
would provide additional notes on the DLR to determine that 
TOTIE carrier systems have two channels. I had the pro- 
gram that generates the TIE carrier systems updated to in- 
dude - notes. The Georgia Circuit Provisioning Group 
added these notes to the TOTIE camer system DLRs and 

Decembor 1649,1998 - 1 developed drawings detail- 

. 

Second Declantion of Martha G. Jackson. p. 5 of 7 



P 

P 

mailed them to ACSI. (See documents ## DOB134J0817, to 
be produced on April 1 .) 

BellSouth has subsequmtfy found similar stenciling 
errors on ACSl's equipment in Louisville, Kentucky, Mont- 
gomery, Alabama, and Birmingham, Alabama. 

BellSouth's installation of any 01 41 of the unbundled loops ordered by 
ACSl prior to the time that BellSouth Identified the problem. 

errors or provide required information #at ACSl shouM have provided 
when it bra placed the order. BellSouth's personnel would have found 
such orders confusing and disruptive of B611South's processes. The likely 
effect of such orders would be err016 or delays in processing the orders. 

4. Based on the foregoing, I have concluded #at in late November 1996 
ACSl came under some unexplained pressure to put local service customers on its 
Columbus switch-even though it had been holding those customers' orders for several 
weeks. Apparently as a result of thii pressure, ACSI chose to proceed with these cus- 
tomer cutsvers in spite of its knowledge that its internal processes and perhaps even 
its switch were not ready and to do so wlthout joint testing with BellSouth of the installa- 
tion of unbundled loops with associated SPNP. In my opinion as one with extensive 
experience in ordering and provisioning activities In the telephone industry, ACSl's ac- . 
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tions described above were commercially unreasonable and created a significant PO- 
tential for the disruption of their new customers' service. 

I have examined BellSouth's network records of the unbundled loops or- 
dered by ACSl through the end of February 1997 and have determined that both ends 
of all of those circuits are located in BellSoutt~'s local calling area in Columbus, Georgia, 
and in the State of Georgia. 

- 
5. 

1. Martha 0. Jackson. declare under penally of pejury that the foregoing is true 

Executed on May 23.1Q97. 

and coned. 

Second Dedaation of Martha G. Jackson. p. 7 of 7 



Mlic Cow. Sealed Matefa1 Deleted 06/2/97 11:43 

Declaration of W. Keith Milder, Director-Strategic Management, 
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In the Matter of 

Before the 
FEDERAL COMMUNICATION COWSSION 

Washington, D.C. 20554 

1 
1 

AMERICAN COMMUNICATIONS SERVICES, INC.. ) 

Complainant, 1 
1 

V. 1 
1 

BELLSOUM TELECOMMUNICATIONS, INC., 1 
1 

Defendant. 1 
Declaration of W. Keith Milner 

Fik No. E-97-09 

1, My name is W. Keith Milner. My business address is 675 West Peachtree 
Street, Atlanta, Georgia 30375. I am Director-Strategic Management for BellSouth 
Telecommunications, 1%. (‘BellSouth’). I have sewed in this role since February 1996 
and have been involved with the management of certain issues related to local inter- 
connection and unbundling. 

Carolina, in 1970 with an Associate of Applied Science in Business Administration de- 
gree. I graduated with a Master of Business A@-ministration Degree from Georgia State 
University in Atlanta, Georgia, in 1992. 

My business career spans over 26 years and mdudes responsibiliies in 
the areas of networlt planning, engineering, training, administation and operations. I 
have held positions of significant responsibility with a local exchange telephone com- 
pany, a long distance company, and a research and development laboratory. I have 
extensive experience in all phases of telecommunications network planning, deploy- 
ment and operation (including research and development) in both the domestic and in- 
ternational arenas. 

/A 

2. I graduated from Fayetteville Technical Institute in Fayetteville. North 

3. 

4. I began my Camr with Southem Bell (now BellSouth) in 1870 as a Tnffic 
Engineer for switches in NorIh Carolina. My responsibilities included planning and 
switch engineering and providing networlc administrative stailsupport In 1974, I was 
assigned to Southern &I1 Company Headquarters In Atlanta, Georgia, where I provided 
technical support to network administration groups. I was a h  part of a team that im- 
plemented mechanized data collection and processing systems (Total Network Data 
System) used by Network personnel throughout Southern Bell. I joined Southern Bell’s 
technical training organization whem I developed and delivered technical training to 

fl rnanaaers m the Network Deoartment I was toncurrently resoonsible for curriculum 
. 
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planning for administration and n5twork engineering job disciplines. In 1978, I joined 
Southern Bell’s Engineering Department in Miami, Florida where I managed a group of 
management network design engineers. tn 1961, I joined Southern Bell’s Network Op 
erations Department in Miami. Florida where I led an operations center responsible for 
installation and maintenance of central offke equipment for special services. message 
mnking and digital carrier system in large metropolitan swrtching centers in the South 
Florida Ana. During that period, I also managed a group that provided switching sys- 
tem administration, service anatysi and performanci monitoring for a major pofion of 
South Florida. 

5. In 1962 I joined ATBT as part of its Divestiture Planning Team in Basking 
Ridge, New Jersey. I sewed as Technical Expert for switching network planning and 
engineering. Thii team developed and implemented intercompany contracts represent- 
ing about S1 Billion per year in contract billing between AT&T and the Operating Com- 
panies. Upon Divestiture in 1964, I joined Bell Communications Research as a Member 
of Technical Staff and was responsible for systems engineering for digital switching 
systems (Lucent Technologies SESS and Nortel OMS-100). I developed computerized 
engineering and administration tools. I also developed and conducted load capacity 
and regression analyses to determine switch performance with various methods of load 
and computer memory management. 

Network Planning and Engineering Department. I developed and led the New Service 
Planning and Network Architecture Planning broup. This group was responsible f o r  R 
nancial and technical evaluations as well as funding and deployment coordination, In 
1993 I joined BellSouth International as Associate Director for Operations. In this rote, I 
was responsible for business planning and implementation activities for national and 
international long distance markets. I was responsible for regulatory and interconnee 
tion planning activities in BellSouth’s suaessful bid for a long distance license in Chile. 
I served as a key member of that implementation team. In 1994. I returned to BellSouth 
Telecommunications, Inc., as Director-Access Customer Advocacy Centers. In this 
role I directed the impternentation and operation of three customer operations centers 
for key access customers (AT&T, MCI, and all Wireless Customers). I led a large team 
of managers and technicians that provided provisioning and maintenance of switch& 
and special access services a m s  a nine-state region. 

P. 

6. In 1986 I returned to BellSouth in Atlanta, Georgia, where I joined the 

?. 

7. I have testified before numerous state Public Service Commissions on the 
technical capabilities of the swnthing and fadlitiis network regarding the introduction of 
new service offerings, expanded calling areas, etc. 

I have carefully examined and a n a l p d  the documents produoed by the 
Complainant in the course of discovery in this proceeding. Based on my experience in 
telephone network planning, administration and opetations and my examination of 
those documents, I have reached the following conclusians regarding the suffciency of , 

8. 
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ACSI's internal operational procedures and the sufficiency of ACSI's human resources 
engaged in twitch installation and customer service activities: /4 

a) 

Declaration of W. Keith Milner, page 3 of 4 

- 



,/-- 

correct. 

Executed on May 23.1997. 

w++-~L 
W. Keiih Milner 

Dcclarahon of W. Keith Milner, page 4 of 4 
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ACSI Responses to Interrogatories of BellSouth Telecommunica- 
tions, Inc. (March 28, 1997) 



Bcfmc &e 
COMMUNICATIONS COMMISSION 
W a & i n ~ A ,  D.C. 2M54 

American Cornmunicetions Servica, Inc. ("ACSI'), by its ammcys and in 

acardance with the agmment betwax at &+r amfain& in their bAuFh 12.1997 Joint 

ing Concerning Eraaodinuy Discovery, hereby provides iU objacriont and answers to 
/-- 

- 
the inrzrrogatorier saved by Bcllsoufh Telesxnmuniciuions. lnc. ('Bellsouth') on ASCI 

dared March i4. 1997. 

GENERAL OBJEcIlONS 

ACSI berrby makes the fo1lowing G u u d  objarions to cach a d  avery me of 

BCllSouth's inlaqzt&s: 



impose obLga!ions on ACSI beyond tho% 

Joint Filing. 

to by the purieS in the March 12,1997 

c. ACSI objects to BClls0;rrh’s Inermgamrier to the extent thu they raqurrt 

publicly anilable informatm . or information that ACSI has prwided already rn BellSouth 

burdensome, and h u s e  rht burdcn of identifying or obBining such in fodor .  is 

subspnriauy the same, or lar, for Wouth 8s for ACSX. 

d. ACSI objects to BellSouth’s In*xnoga& to the extent that they a= WUC. 

- am~~,ouous and s u e q t i b i i  u) morc t!! ON inqmnt ion.  

e. ACSI does not interpret the IntcrrogZories to requue the producuon of wpk 

of picadrigs or urmspondcncc bcwcen ACSI and Bellsouth in this matter or in the 

proceeding before thc ~rprgia Public S m i a  Commission (GL PSC ~oclcct NO. 7212-u). 

To the aunt such infmnltion is sought, ACSI objeas on the grounds that such a request is 

unduly burdensome ud thu BcllSoutt~ already hs the quested infonnrtinn. 

f. ACSI objats to the  in^^ to the exrmt Unt they azc cmrly bmsd. 

:&vant. burdmcomt or not -ly calccllued 10 lead to the production of relevant 

evidence in this ase. 

2 



3 



htCrrOglt01~ No. 1: 

the PON'. and h e  "rime. and means of submission to ~ o n t b  of m y  supplanenu or 

changes 10 tht order.' ACSI also objectr tn InPcrmgatory No. 1 ta the e*tent Uut It & far 

information alrcady withir. BellSouth's p o s s s s h ,  custody or mml. S u b j a  10 and 

/-. withoui Gdving the foregoing objections, ACSI refers Bellsouth to the docurxntt voluntarily 

pro-ded by ACSI un MuEh 17. 1997, for information qmnsivc to this hIcnngatory. 

ACSI f u h k r  rrfm BtllSouth to the chur appcndcZthcno as Exbibii A. 
- 

4 



Interrogatory No. 3: Dsrribe the nature of, and mson for, ea& cbnnge or 
rupplmerrtntion mnde by A- wlth respect to mdi 
uahadled loop ordv i M i c d  in response to Inten-ogatory 

r' 1. 

Raponw: . 

In addidon U, ACSI's G+ntral Objections. X S I  objects to acllSouth's defmition of 

' d e u r i k '  as applied to this Inrrrropmy is ovcibloid. burdarome, and irrelevant in rluc it 

reque;u a 'deEniption of rC dcpils' of ach such 'cfungc' or "tupplcmentltion.' The 

definition of 'describe' is also v;tgw and Imbiguw: the phrans 'the sub- thereof. the 

dam ofmy matters included thmin, and any requiclcments o r d ~  included therein'= 

unclear ur axe the subje of andusum . , whal ppplied to -Ehnga- or 'supphmsntario ns.. 

ACSI also objeca DJ In- No. 3 to the extent thu it alls for infonaatimn . t rcdy 

within WISouth'r pouestion, cunody or control. Subject to and uithwt waiving these 

objenionS, A m  refers BdlSopth to tBe docllmcnn volmanl . y pmvided by ACSI for 





l o t u r o ~ r y  No. 5: Ststc &e timc and dxte of cutaver of ach unbundled loop 
(including, * -, Sphp' .' . tion) ideatiid 
in raponrc to  1. 

Interrogatory No. 6: Dtrcrtbe tbe modastion, if pny. between ACSl rad 
Bcllsoutb coacemiq acb unbundled loop atover i- 
in rapooK to Intmot.tory 1. 

7 





/--- to a m p r  to determine why WlSouth's loop unbundling proceuo were not -ring 

correctly ud to rectify the dprada. Eventually, ACSl's initial thnx. cusmrgax were p W  

m ACSI urvia. 
- 

?- 

9 



Interrogatory No. 7: /-. 

-- 

In addition io ACSI't Gcnc~al Objosriw, ACSI objtcts LO the term 'idauify' as 

ambiguous and %ague if !neani eliEit info& reparue ud qan from that elicited by 

the rmn ' k r i b e . '  ACSI also objaxs to this Inrumgamy as o v c r b r o ; r d ,  vague, 

10 



Interrogatory No. 8: 

r' 

11 
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w-y was no longer d v i n g  seamless setvie. Country's Barbeque fully recopid 

that BellSouth was at hit. but could not afford to h h t  ACSI's ba tk  for ACSI. The 

customer e m p W  that his business was dependent upon his elephone e. One 

cusmmer. Country's Barbquc, was m furious that he drove acnm town to ACSI to 

complain. Of the six ACSI customers l i d  in Ezhibi! A, is no longer purchasing ACSI - stvice. Momver, of the thra customers tha! were discamisred after the cutov~ proass 

Isas cornplad. two (Country's Barbccue, at-five locations. and Jeffason Pilot) arc no longer 

ACSI wsmmers. 
- 

13 



c 

I--- 

14 





the mm 'describe' as applied to this htamgarory is autnuad. burdcnronrc. md irnlevant 

in that it xquens a 'description of 211 details' of such documents. The dcfiaition of 

"describe' is also vague and ambiguous: the phrase 'tht dates of any mften included 

theran" i s  unclear or i s  the subjwt of confusion whcn applied to such 'documcnrs." 

Morwvtr. ACSl obj- to this lnrrrogarory b n  the infomation r e q d  is im9evant 

n 

- 

and unlikely to l a d  to the discpery of Aevant informuion bmuv the information 

quencd does not in any wry date to W o u t h ' s  perfomma in providing unbundled 

loops tD ACSI and the consequence of iu failure to providt those loops as q u i &  by thc 

Act or the IntpeDnneerion Agrument. 

16 
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unbundled loops (0 ACSI and the connqwcer of its failure to provide those bops as 

rquired by th= A a  or the Interconman Agramtn:. Subject to and Wihout waiving the 

foregoing objections. Lhc fcllouing were among the prinupl pcopfc involved with the 

negoaaaon of ACS'l's 1111-tion Agretmat and the October 17, 1996 arnndmcnt 
- 

theruo: f i k y  Murphy, Richard R o k n s o n ,  lamer Falvcy. and Willjam Stipe, aU employes 

of ACSI. with officcr in ACSI's ANllpolit Junction ofice, and Brad Mutwfrtllauus, of 

k l k y  Drye and Warren LLP, ACSI's counsel as listtd on the Complaint. 

19 



Respoar: 

of all &oils' of oll such acpr phn by ACSI to test the in that it q u s t s a  'ducnpnm 

CU~NQ of unbundfd  hop^ T k  detiaition of 'derzibe' i s  a h  vague and amb~wus: the 

phravs 'the subaancc hereof, the darts of any mattas included thndn, and any 

. .  



21 



22 



IV(D.2. D.3). ACSI's impression -as a Wsc one baause of io misralpn impration that 

BcUSouth iud developd unbundled Imp wmm proasses when, in fact, it hd not. 

AcMdingly, rhe only rtatOn customerr were disrupted at *e appointrd cutover ti- was 

korrsc BellSouth pmcsol wtrr not fully dcnlopcd and apbiished. 

23 
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No. 23: Dcrcrik all testing udatakm by A M ,  cahcr unilatemuy 
a JoWy, prior u) !he pdma of Eve unbundled loops 
provided by an iDarmknt loaf mbange carriet other t h n  
Beusoutb. 

Ln tdiiiriDn IO ACSI's Gamal objections, ACSI ObjcEts 10 this lntProgarory m Uti! - 
the erm 'describe' as applied to this lnormgamry is &road, burdensome. and k levant  

in tha~ it nquats a 'description of al l  derails' of afl such 'trshg.' ?ht definition of 

"deccribe' is also vague and anjbiipuous: the phrrrcr "the substance thereof. the Qtes of my 

rrumzm incluried thudn, ud my zequiEments or raulrr included therein' are unclear op ut 

the subjcct of confusion when tppli U) such 'testing.' S u b j a  ID pd without waiving tir 

forcrmng objections, ACSI'r fuo nvirhad local exchange mtrht was Columbus. Gaxgkt. 

- 

Aceordmgly, ACSI did not unbrpb: any &sting other than the 16 tao dacnbed * inErhibit 

25 



Rcsponu: 

In addiuar; to ACSI's Genaal OtjsctiOns, ACSI a b j a  to the tam 'identify' s 

ambiguous and wut if meant to elicit icfmtion squate nnd apart from that elicited by 

thr: wn 'dcrcribe.' Further. ACSI objm a BcllSou*'s definition of 'dcxrk" as applicd 

to this Intcrropmy as mutmad, burdensome. and imlcvant m thu it requests a 

"description of alIduaiIs' of such 'documents conaming ccmmunicarions.' ACSI objects 

/- 

to this I n t ~ o g a t o q '  No. 26 to the am: ir rrqucru information already in BellSouth's 

custody. possession or control. Subject to and withut waiving the foregoing objutions, 

ACSI will produce documcats e n s i v e  to this Latcmgamzy, subject to appliabk 

objeaiuns. is rrspanse 10 BcllSouth'a Document R c q m ,  includrng but not limited to. 

BeIlsouth Documat Request No 6. 

26 



overbroad, burdensome, and irrelevant in that it rrqu&s a 'dsniprion of all d c d r '  of such - "documents.' l k  dcfinitidn of 'describe" is alto mguc and ambiguous: the ptuases 'the 

daw of my mattcrs lnduded therein, and my rrquircrncnts or results included thenin' ue 

the subject of confusion when applied to such ' d a u m t s . '  F-on. ACSI objecu IO 

ttui Interrogatory baause it is fully ndundant of BcLlSouth Docummr R o q u t  No. 7, 

ACSI's objections to which & incorponted h&n by rcfatnce. 

n 



Rerponse: 

~1sout.h has d rhe number of intcrmgaarics C i d n g  subpurs) 

's mks - thiny - wirhout Commission approull. 47 C.F.R. 4 1.729. underthccomrmrwn 

At this point, Bcllsouth tias pmpoundai 3: k ~ ~ ~ ~ ~ g a t o r i s  Ciuding &parts). Therefore, 

ACSI objsctr to rhis fn&zroga&zy as unauttioriud by the Commission Rules. In adchtion m 

ACSI's Gm?rl Objcccions, ACSI obj- to the tcrm 'identify' as ambiguous and vague if 

m t  10 elicit inionnation 

further, ACSI obj- to 8=1Isouth's dcfinidon of 'drscribe' 

i r r c l m t  as applial t~ thh Inteamgatmy in that it quests a 'description of all d&b' of 

such "raining and =laud mtuialt.' The definition of ' d d b e '  is alto vague and 

ambiguous: the p h m s  'the daw of any rmners included thtn511, and my xcquirunaa or 

results included -' arc unclear OT an the subjecr of canfurian when applied to *dl 

training and dared rnakrids.' ACSI f u n h  objects to this inraroguory to the atent i t  

rr?qllots information M y  in BcllSoudr'r urstody, popczriOn OT conpol. Subjat to and 

without w?iVhg the f m g  objo=rions, ACSI will produer: such documents, subject tD 

q b b l  objections. in rrsprrnse to 3 d l S o u ~  document puatc. induding but not limited 

. .  

and apvr from rht &ired by the tnm 'deszribc.' 

md, burdensome, and 
r-. 

._ 

c 

&I1Smth Document Rcqucst No. 8. ACSI hnhn answers that it mined all of its 

10 Prform thdr rrspcftive roh in thc Imp unbundling procos. The &g 

/-- 

a Dol-ll 28 
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Bmbundled lwps t~ ACSI. hcluding but not limirsd to, the sixth 'ReCip1 and Prinuple' 00 

page 1; Section Iv. A. 2; S&n IV. B. 5; Sstion N. B. 9; and Amchnvnr C-2. 

h m g a t o ~  No. 29: Identify and destrik every diITrrrnt vusion of an ACSI 

Rrport" und the dmrmmrr rciied upon in Prrpprint this 
rcport U not already IdeutUikd mnd d e i n  m p o n ~ t o  
another ioWamgatory. 

d#rtmcnt entitled .ACSI-SW~~CM smim muy T~P- 

F- Response: 

SellSo~th'hzs txccrded the number of inurrogafories (including subpMsi allowed 
- 

under the Commission's N ~ + S  - t h q  - withouttommission approval. 47 C.F.R. 6 1.729. 

At this point, BellSouth has propoundal38 i n u m r i a  (iicluding rub-). T h d o r c .  

ACSI objeus to this In Iamgaky as unauthorized by the Commission Rules. In addition ID 

ACSI's Gcnual Obj+niOnr, ACSI objectr, to the tam "idcnfify- as ambiguous and vague if. 

manf to &at informatb sqantcand apart from that elicited by rlu: em '&scribe.' 

Furlher. A,CSI o b j e  to Bcllsouth's Murition of 'dcuribe" as used in this In- as 

o v p b d ,  burdenurmc, urd irrrlrvzn t i n  W i t  rrquurra 'dmcriptim of all details' of 

e~lcry such version of the rrpon aml documents relied uprm in preparing it. ACSI rlso 

objects to *is lnemgptrrry m the aent it rcqr?tsts infomation a l d y  in BcllSouth's 

31 



used in this lntcnmgatoxy is ovcrbmad, bunlensom, and i d w a n t  in that it requca~ a 

"description of all derails' of 

ambiguous: the phsues 'the dria of my matiers inctuded therein, and any rrquinmeno or 

ruults included rhacin' arc unclut or ut rhc subjc~~ of amfusion when appW to such 

gmsons.' ACSI also obj- U, lnrtrropmy No. 30 1u irrclevimt Tbc Commission's 

Ewarllou, ditcoveiyoalyof non-privilqcd matter which is rrltvrnttothepbdings. and 

spcifieUy deny discovey 0f"infOrmztm vlridl is bcyolld thc scup of paminihlc inquiry 

~ t o t h e s u b j a t ~ o f o f p l a d i n g s . '  Scl.c.g.,47C.F.R. 0 1.729(a). Thaeis 

no basis for Wing thu any of themfommtion sought byrhk htmqatmry is at rtl rcl;lred 

'reasons.' Tk definition of "describe" is ab0 vague and 

. 
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Before the 
FEDERAL COhMV37CATIOSS COhfilISSlOS 

Washington.D C '70554 

In the Matter of 

AMERICAN COMMUNICATIONS 
SERVICES, INC., 

Complainant, 

V. 

BELLSOUTH TELECOMMUNICATIONS. 
INC., 

Mendant. 

File No E-97-09 

~2 ' F  T F  AT 

BdSouth TdecommUniCations. Inc., ("BellSouth") hereby submits the following Responses 

and Objections to ACSI f First Sei ojlnterrogatories lo BelISouth Telecommunicatiotis. Inc. 

-5 E N - 
1 BellSouth objects to ACSI's Interrogatories to the extent they would require the 

disclosure of information subject to the attorney-client privilege or work-product doctrine. 

Accordingly. BellSouth does not disclose any information subject to the aforementioned protections. 

BeitSouth objects to ACSI Instruction Number 5 which states that BellSouth should 

"furnish all information and responsive documents in the possession of BellSouth or in the 

possession of any director, officer, employee, agent, representative, or attorney of BellSouth." To 

the extent this instruction requires the production of documents, it is an inappropriate use of 

interrogatories ACSI had the opportunity to submit ten document production requests to BellSouth 

2. 

and may not use interrogatories to request the additional production of documents. To the extent 
r'. 



this insrmction requires the disclosure of information subjecr to rhe artorney-clienr privilr, "e or - work-product doctrine, BellSouth incorporates its first objection 

RESPONSES 

ACSI-1: Identify each activity that must be performed by BellSouth and. if applicable. 

the name and function of the BellSouth system used to perform the action. in order I O  receive. 

process, and install an order submitted by ACSI for an unbundled local loop. 

Resoonse: 

ORDERING 

When BellSouth receives a Local Service Request (LSR) order at its Local Carrier Service 

Center (LCSC) via a facsimile message. the service representative will verify that the proper 

ordenng information is contained on the LSR and will then input the order into the Exchange Access 

Control and Tracking (EXACT) system If the alternative local exchange company (ALEC) 

submits the order in electronic- format through the EXACT system, the BellSouth service 

represenrative will review the LSR for accuracy prior to releasing the order to other BellSouth 

f i  

systems 

Once the information has been verified by the BellSouth service representative, the 

representative will release the LSR to the Service Order Communications System (SOCS) This 

system creates a service order h m  the information contained on the LSR. SOCS will then pass the 

order to Service Order Analysis and Control (SOAC) SOAC then routes the service orders to the 

appropriate provisioning and installation systems. 
/"- 

2 



PROVISIONDIG: 

n The Loop Faciliry Assi-men1 and Control System (LF.ACS) is the initial sysreni 10 recei\'e 

the service order. LFACS's function is to keep an inventorl; of available loops in a given irosz- 

section of the BellSouth facility pool. LFACS will attempt to locate cable pairs (from the \lain 

Distribution Frame in the central office to the customer premises) that are compatible v A h  the loop 

requested on the LSR. If no facilities are available. the order %ill "fall-out" of the mechanized 

process. If facilities are available and the loop assignment is made, LFACS will then route the 

service order back to SOAC. Since the loop in these cases is LFACS-administered. SOAC would 

next route the order to Computer Systems For Main Frame Operation (COSMOS). which would 

assign a local loop to a tie pair mss-connect. COSMOS returns the order to SOAC. 

SOAC next routes the order to the Xetwork Services Database and to the TIRKS" System 

for design and issuance of the Work Order Records and Details (WORD) document.' This is done 

in order to provide the loop make-up or Design Lavout Record (DLR) to the ALEC placing the 

order The WORD is passed by TIRKS to the Work Force Administration (WFA] and the Network 

Services Data Base (NSDB). The NSDB matchesimerges the SOAC order image with the WORD 

document kom TIRKS to form a Jine record. The NSDB line record is used by WFA for dispatching 

and field work activities 

r' 

- 

INSTALLATIO N: 

WFA dispatches the order to field personnel, and the work is performed from the design 

infonnation puUed &om WFA Ifthere is a coordinated disconnect order, which is worked from the 

COSMOS frame order, a WFA hand-off is issued for manual correlation of the field activities with 

TIRKS is a registered trademark of Bell Communications Research, Inc I 

3 _. 



the COSMOS frame order. It becomes critical that the ALEC have provided accurate infornlation 

on the LSR. The ALEC must have properly identifi their equipment in the central ofice in order 

for the BellSouth techcian to connect the loop to the correct assignment of the U E C  equipnienr 

Resoonse Provided bv: Brian Blanchard. Jerry Latham. and Kenneth L .%nswonh 

4 



ACSI-2 As of July 25,1996. identifv each Computer or  other electronic system BellSouth 

had in place which was in any way intended to be used for the receipt. tracking. processing. 

or installation of unbundled loops ordered by telecommunications carriers such as ACSI. :ind 

state whether the system was fully prepared to perform as intended on that date. If you clainl 

that a system was not fully operational. identify its status as of July 25. 1996 and state what 

activities needed to be performed to make the system fully operational. 

-. 

Resoonse: See Response to ACSI-I. Each system has been identified in that Response. As of 

July 25, 1996, each of those systems was fully operational and filly prepared to perform as intended. 

except for correction of the problems identified in the Response to ACSI-12. below, and a minor 

database change in TIRKS and EXACT to recognize the NCMCI (Network Channemetwork 

Channel Interface) codes for unbundled local loops connected to an ALEC's collocated equipment. 

That change was made between November 14 and November 19, 1996. 
c. 

Resnonse Provided bv: 

c 

Brian Blanchard and Kenneth L. Ainsworth 
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ACSI-3: .-is of July 25, 1996, identifv each manual or other non-electronic sTsteni 

BellSouth had in place which was in anv way intended to be used for the receipt. tracking. 

processing, or installation of unbundled loops ordered by telecommunications carriers such 

as ACSI, and state whether the system w$ fully prepared to perform as intended on that date. 

If you daim that a system was not fully operational, identify its status as of July 25. 1996 and 

- 

state what activities needed to be performed to make the system fully operational. 

Resoonse: Any manual activities involved in the receipt, tracking. processing, and insrallation 

of unbundled loops are identified in the Response to ACSI-I. As ofJuly 3, 1996. BellSouth was 

capable of performing these manual activities. 

Resoonse Provided bv: 
,+-- 

Jeny Latham 
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ACSI-4: As of November 19, 1996. identify each computer or other elecrronic system 

-. BellSouth had in place which was in any nay  intended to be used for the receipt. tracking. 

processing, o r  installation of unbundled loops ordered by telecommunications carriers such 

as ACSI, and state whether the system was fully prepared to perform as intended on that date. 

If you h i m  that a system was not fully operational, identie its status as of November 19. 1996 

and state what activities needed to be performed to make the system fully operational. 

Resoonse: The Response to ACSI-2 is applicable 10 this interrogatory 

Resoonse Provided bv: Jerry Latham 



.KSI-5:  A s  of Nov-mber 19. 1996. identify each manual or other non-electronic s\srern 

BellSouth had in place which was in any way intended to be used for the receipt. 1racking. 

processing, or installation of unbundled loops ordered by telecommunications carriers such 

as ACSL and state whether the system was fully prepared to perform as intended on that date. 

If you daim that a system was not fuUp operational. identify its status as o f  Xovember 19. 1996 

and state what activities needed to be performed to make the system fully operational. 

,- 

Resoonse: The Response to ACSI-3 is applicable to this interrogatory 

Resoonse Provided by: J e n y  Latham 
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ACSI-6 Please provide the basis for your statement in paragraph 53 of the Answer that 

"BellSouth had the abili? to provide unbundled loops at that rime." Identif? whether 

BellSouth had the ability to meet the standards set forth in Section I\' of the lnterronnectiori 

Agreement for the installation of unbundled loops, precisely how BellSouth could provide 

unbundled loops at  the time referred to in the statement and identify what "time" is referred 

to in this statement. 

.e 

Resoonse: When BellSouth negotiated the Interconnection Agreement with ACSI. BellSouth 

planned to utilize its existing special access service processes as the basis for ordering arid 

provisioning unbundled loops. Minor modifications of the procedures and ordering documents were 

required to distinguish unbundled loops from special access service circuits so that unbundled loops 

could be ordered via EXACT, inventoried in TIRKS. and billed. Thus, BellSouth had the ability to 

meet the standards set forth in Section I\' for the installation of unbundled loops at the time it 

nesotiared the Interconnection Agreement 

P 

- 

c 

Resoonse Provided bv: Je-ny Latham 
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ACSI-7: Please provide the basis for your statement in paragraph 53 of the Answer that 

BellSouth “had not yet fully tested and refined the procedures to be used for ordering and 

providing them [unbundled loops].” Without limiting the scope of this request. your a n w e r  

should at  a minimum, identify what “procedures” were “to be used for ordering and 

providing” unbundled loops, what ”time” is referred to by this statement and what testing had 

and had not been performed as o f  that time. 

/4 

Raoonse: At the time BellSouth negotiated the Interconnection Agreement. BellSouth had not 

yet had an opportunity to test its procedures for coordinated disconnection of existing service and 

ordering and provisioning of unbundled loops and associated SPNP in conjunction with ACSl’s 

processes for ordering .unbundled loops and associated SPNP or with ACSI’s processes for 

coordinaring cutovers of customers from BellSouth to ACSI. Section XVIII of the Interconnection 

.Agreement requires such joint testing as pan of the schedule for implementation of the Interconnec- 

tion Agreement Such joint testing would. for example. have revealed the need to update the 

NG‘YCI codes. as discussed in the Response to ACSl-2. since ACSl was the first ALEC to request 

that BellSouth connect unbundled loops to collocated equipment. Joint testing would also have 

revealed the stenciling errors on ACSI’s collocated equipment in Columbus, as discussed in 

response to ACSI-19 and ACSI-20, as well as the problems discussed in the Response to ACSI-12, 

The procedures to be used for ordering unbundled loops are described in the Response to 

ACSI-I, above. The procedures for ordering unbundled loops with associated SPNP are described 

in the Facilities-Based Ordering Guidelines provided by BellSouth in its document production on 

March 17. See BellSouth Documents MOO565 er seq. 

- 
- 
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ResDonse Provided bv: Martha Jackson. Brian Blanchard 
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ACSI-8: With reference to the statements in paragraph 53 identified in the precedinz t w o  - requests, identify what. if any. changes in BellSouth’s abilities occurred between Jul! 25. 1996 

(or, if the statements refer to a different time. the time referred to  in the statements) and  

lriovember 19, 1996, and what, if any, additional ”testing” and “refinement” BellSouth 

conducted or made between July 25, 1996 and Kovember 19. 1996 to the “procedures to be 

used for ordering and providing” unbundled loops 

Resoonse: Although BellSouth did not have the opponunity to conduct joint testins with ASCI 

between July 25 and November 19. 1996. BellSouth conducted the following internal tests of its 

systems for ordering and provisioning unbundled loops: 

. 

Service ordm were issued in July 1996 throuzh November 1996 to test the flow through of 
unbundled sexice orders. The f i s t  servke crder testing was done to test the Reuse Field 
Identifiers (FIDs) to ensure that the disconnect of single-line voice grade service (Plain Old 
Telephone Service or POTS) and the add (connection) ofthe unbundled loop would flow and 
result in the reuse ofthe existing working local loop assignments (cabldpair). We found that 
this process worked ifthe orders were coordinated. Fim. the order would be associated with 
the disconnect and the correct FID Next. the add issued would be issued. also with the 
correct FID 

The sewice order was logged via the SOAC and TlRKS Systems. The circuit was designed 
manually. with an Estimatd Measured Loss (EML) of 8.0db. The WORD was issued to the 
downstream systems (WFA NSDB) to see the results. All systems received the service 
order and WORD document and CDOC sketches were developed. The test was successfbl. 
This first test was issued via cable and pair at the end user with a T1 facility at the ALEC 
location. 

Additional setvice orders were issued for the different types of services that were scheduled 
for the first round oftests (2Wtre loop smt 2Wire ground start, 2Wire reverse battery, Basic 
Rate ISDN, 56 kb/s, and 64 kbls). The Voice loops were tested with Subscriber Loop 
Carrier (SLC) and cable and pairs at the end user and TOTE at the ALEC location. 

These tests were necessary to ensure that all Uiversal Service Ordering Codes (USOCs) were 

coded properly in the SOAC and TRKS Systems. The same basic class of service for all types of - Unbundled Voice Loop (UVL) and Unbundled Digital Loop (UDL) was used. The USOCs 

12 



represent the various circuits and what tjpe of facility could work n i t h  these circuits and that the 

,-. circuit would be assiened I correctly from LF.4CS 

This process worked correctly in the test system \$.'e found that the doumstream systems 

needed to identify the differences between the unbundled services The same class of senice could 

not be used. New Class of Service USOCs were requested and received for the differenr rypes of 

L ' V L ~ J L .  Service orders were issued in the test systems to test the flow in the dnnnstream 

systems to see if this indeed would be sufficient. This proved to be successful. 

Programmable Circuit Design System (PRO-CDS) models were requested. built and 

downloaded in all nine processors for the various uM/cIDL. 

When an ALEC began requesting service in Florida, there were no TI facilities. nor TOTlE 

(collocated) facilities. Moa of the circuits requested went interoffice. and as a result interoffice 

facilities were assigned. This was not tested beforehand. We assumed that since it was POTS 

senice the ALEC would be served from the same wire center as the end user. This was not the case. 

When an EML is set in TIRKS it is hard coded to meet this objective- This was not a 

problem if the circuit was on cable and pair The loss of the circuit (EML) would be whatever loss 

was in the local loop. But when interoffice facilities are added, TIRKS will try to meet the 8.0db 

P 

- 

EML set for unbundled services. This caused a problem. 

The Circuit Provisioning Group (CPG) was contacted by the Transmission Engineer to make 

the interofice facilities and SLC assignment plug-ins transparent to the ALEC. This caused the 

CPG to re-do all PRO-CDS designs. The problem was not readily identified, and when it was 

brought to our attention, we began the correction process. To handle this request, new function 

codes had to be created internally for every plug-in that could be used on these circuits. Included 

with the new function codes were also new levels. All circuits that had voice levels were affected: 

The coding has been completed, and all two-wire UVL PRO-CDS models have been updated. 
/'. 
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There was one other problem. Iithe end user was sewed \ia SLC. POTS plus-ins snoul? 

have been in place (as for an exining BellSouth customer) The WORD document indicated Speiiai 

POTS (SPOTS) plug-ins. This created confusion because Plug-ln Control System (PICS, tried 11’ 

ship the plug-ins. POTS plug-ins should have been used and should have been in place Function 

codes did nor exist for POTS plug-ins because POTS plus-ins were never used on a designed circuit 

(Bellcore usually creares function codes for designed senices.) BellSouth had to create function 

codes for POTS plug-ins to ensure they would no longer be ordered via TIKS/PICS. PRO-CDS 

models had IO be updated and this too has been resolved. 

P- 

Resuonse Provided by: S h o n  Smith 
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ACSI-9: As of Xovember 19, 1996. did BellSouth have the capabiliy to provide u n -  

bundled loops and service provider number ponabilin. in accordance with the standards 

established in Section I\' of the Interconnection Agreement? If you contend that BellSoiith 

did not have the capability to provide unbundled loops at that time. identify each and even  

area in which you contend BellSouth lacked the capability and what was necessrn for 

BellSouth to obtain that capability. 

h 

Resoonse: As ofNovember 19, 1996, BellSouth had the capability to provide unbundled loops 

and Service Provider Number Portability (SPNT') in accordance with the standards set forth in the 

Interconnection Agreement. As stated in the Facilities-Bad Ordering Guidelines (See BellSouth 

Documents ~ 0 5 6 6 . 0 0 6 1 8 ,  and 00627). these orders must be coordinated and must be provisioned 

in conjunction with each other. Coordination is, of necessity, a responsibility of both parties to the 

agreement (both the ALEC and BellSouth) Upon notification by the ALEC that an unbundled loop 

order is to be coordinated with the provision of SPW, BellSouth will schedul; the project work 

needed to ensure that the conversion of the customer from BellSouth to the ALEC is made in a 

timely and accurate manner. ~ 

c 

Resoonse Provided bv: Martha Jackson. Jerry Latham 
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ACSI-IO: Identifv each and eve? action BellSouth took in the first 30 days after J u l y  25. 

r-- 1996 to "adopt a schedule for the implementation of this .Agreement" as referred to in Section 

X W r  of the Interconnection Agreement. For each action BellSouth took. your answer should. 

at a minimum, identify precisely what action was undertaken. the person(s) at BellSouth that 

took the action, the person(s) (if any) at ACSI that BellSouth contacted. the outcome of the 

action, and all persons a t  BellSouth with knowledge of the action taken. 

Resoonse: During that period of time, BellSouth's practice was to respond to implementation 

activity initiated by ALECs. When an ALEC requested the adoption of an implementation schedule. 

BellSouth worked with the ALEC to develop such a schedule. If the ALEC did not r q u e n  an 

implementation schedule, BellSouth did not initiate such activity. ACSl _contacted numerous 

BellSouth employees during that period regarding various implementation matters. but never 

requested the adoption of a comprehensive implementation schedule. BellSouth's employees 

worked closely with ACSI regarding each of XCSI's inquiries during that period - 

c 

- 
In addition to responding to the multitude of inquiries from ACSI regarding the implementa- 

tion of various elements ofthe Interconnection Agreement, on August 22. 1996, Gloria Calhoun. 

Director - Strategic Planning of BellSouth. and Nancy Murrah of ACSI had a telephone 

conversation that resulted in BellSouth's providing to ACSI. via overnight mail. two copies of the 

Facilities-Based Ordering Guidelines. Ms. Calhoun also held a conference call on August 23. 1996. 

with Ms. Murrah to respond to questions concerning that document and to discuss generally the 

ordering procedures described in that document. The Facilities-Based Ordering Guidelines were 

updated in October 1996 and a copy was mailed to Paul Kingman of ACSI on Ociober 3 1 
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Also. on Aueust - 14. 1996. Jim Linrhicum. Jane Raulerson. and Stephanie Co\vaK oi 

BellSouth met wirh iWchelle G e d e .  Brenda Renner. and other ACSI employees to discuss tratfic 

flows, billing and records exchange on rrafiic berween BellSouth and .ACSI. and t rafk invoiving 

third parties, such as other local exchange carriers, wireless senice prokiders. and intereschange 

carriers. 

ResDonse Provided bv; 

Pinky Reichen 

Gloria Cahoun Stephanie Cowan. Kathleen Massey. Wade Johnson. 
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ACSI-11: Between July 2% 1996 and.November 19. 1996. identify what requests. it any. 

P .  BellSouth made for “any testing of the procedures for ordering unbundled loops” or “any 

testing of the technical aspects of unbundled loop cutoven“ (see paragraph 62 of the .Answer). 

If you contend that BellSouth made such a request, your answer should, at a minimum. 

identify which person(s) at BellSouth made the request, the person(s) at ACSI IO whom the 

request was communicated, the manner in which the request was made (in person. by letter. 

etc.), and identify all documents which constitute, refer or  relate to the request. 

ResDonse: BellSouth’s investigation has not disclosed any such requests. 

Resoonse Provided bv: Ann Haymons 



ACsI-12: Please explain in detail what additions. deletions. improvements. changes. or  - other modifications BellSouth made since November 27. 1996 t o  its procedures (whether 

computer, electronic, manual o r  other non-electronic) for receiving. processing. and iastillino, 

orders for unbundled loops placed by ACSL . For each addition. deletion. improvement. 

change or other modification BellSouth made. state when it was made. what was done. why it 

was done, and how the action affected the receipt. processing or  installation of ACSi orders 

for unbundled loops. 

Resoonse: 

1. In December 1996, BellSouth changed its s h c e  order writing procedures for 

coordinated installation of an unbundled loop and disconnection of existing service to eliminate the 

RRSO (an indicator to reuse the existing loop) from N-orders (orders to establish SPNP) associated 

with the unbundled loop. Previously. in an attempt to coordinate the installation ofthe unbundled 

loop Nith the discommion of the existing sewice and establishment of SPNP. BelEouth had placed 

the RRSO on the order to disconnect the existing service. the order to establish the unbundled loop, 

and the order to establish the SPNp. In December 1996. BellSouth discovered that this process did 

not have the intended effect. Instead of facilitating coordination of the installation and disconnec- 

tioh the placement of the RRSO on both orders resulted in the elimination of the Frame Due Time 

(FDT) on the disconnect order when SOAC combined the two orders. Consequently, the order to 

disconnect existing service would be worked on the due date (usually early in the day) but would 

not be held until the FDT. when the unbundled loop was to be inadled. Elimination of the RRSO 

from the associated SPNP order caused SOAC to retain the FDT on the disconnect order and 

.r-. 

- 

resulted in the automatic release of the disconnect order at the FDT 
P 
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2. In December 1996. BellSouth chanzed its senice order Lvriting procedures 10 sno\\ 

-. 9:OO PM in the FDT field on orders requiring coordinarion and 10 show the desired curover rime in 

the remarks section of the orders instead of in the FDT field This change \vas made IO prevenl the 

automatic release of the disconnect order for existing service at the desired cutover time This 

change provided flexibility for the manual coordination of cutovers without automaric semice order 

processing. Without this change. the customer‘s exisring senice might be disconnected ai. the 

desired cutover time indicated in the FDT field even if any delays were encountered in the cutover 

process. 

.I >. In December 1996, BellSouth corrected an error in LFACS. The error caused 

LFACS to fail to recognize that loop facilities on universal digital loop carriers could be reused in 

the provision of an unbundled loop. The effect of the correction was to eliminate delays resulting 

from manual assi-ment of loop facilities. 
/-- 

4 In December 1996. BellSouth enhanced its coordination of the installation of 

unbundled loops by assigning a project manager for coordination of ACSl’s orders and by adopting 

the use of cuisheets. which collect all of the required data for efficiently processing cutovers. 
c 

The foregoing modifications are the only modifications since November 27. 1996. that relate 

to the problems encountered in BellSouth’s provision of unbundled loops to ACSl in Columbus, 

Georgia. in November and December I996 

Resoonse Provided b~ Brian Blanchard. Ken Ainsworth 

c 
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ACSI-13: Please explain the meaning o f  each column on the document attached as Exhibit 

F- 6 to the Rebuttal testimony of  Alphonso J. Varner. filed February 24. 1997 in Georgia PSC 

docket no. 6863-U, and identify all documents which form the basis for the informalion 

contained in that document. A copy of carrier Exhibit 6 is attached. 

Resoonse: 

“PONY means Purchase Order Number - The purchase order number is provided by ACSI 

on its orders for service. 

“Date Rec.” means Date Order Received by BellSouth - The date the order is received is 

logged by the EXACT system or is printed by the facsimile machine. 

“Requested SeMcdOrder Numbers” - The service requested on the Order by ACSI and 

BellSouth’s Order Numbers to related to the service requested. The BellSouth Order numbers are 

- generated by BellSouth’s systems (SOCS/SOAC). The remarks section of ACSI’s Orders or the 

EXACT svstem would detail the service being ordered 

f l  

- 

“ F D T  means Frame Due Time - The FDT was provided by ACSI on each of its Orders. 

“ F O C  means Firm Order Confirmation - The FOC was provided to ACSI upon release of 

an accurate Order into the BellSouth ordering systems 

“CDD means Customer Due Date - The Customer Due Date was provided by ACSI on each 

of its Orders 

“Date Service Est.” means Date Service Established - This date was provided by the 

BellSouth systems and central office technicians upon the completion ofthe senice Order. . 

“00s” means Out of Senice - This is the amount of time between disconnection of the 

existing BellSouth service and the connection of the unbundled loop to ACSI. 
P. 
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“Pend.” means Orders pendine - - The number of Orders which have been received @! 
r- 

BellSouth from .XSI but have not been worked 

“Comp.” means Orders completed - The number of Orders that have been compieied b\ 

BellSouth. 

The documents which form the basis for information contained in the referenced document 

have already been produced, will be produced pursuanr to ACSI’s documenr production requests. 

or have been identified elsewhere in these interro_earories. 

Resoonse Provided bv: Eddie Owens 

22 



ACSI-14: With reference to paragraph 11 of the Answer. please explain in full  t he  

statement that "the service of several affected customers was disconnected due to a custonier 

service representative's error." Without limiting the foregoing request. Four answer should 

at a minimum identify which customen were afTected by the alleged error. the duration of the 

service disconnection, the customer service representative that allegedly erred. the error that 

you allege occurred, and what actions BellSouth took to correct the alleged error. 

P 

Resoonse: The error identified by BellSouth with reference to any of the orders in question is 

more properly described as an error by an RCMAG (Recent Change Administration Group) clerk. 

On December 5 ,  1996. Paula Murphy, a Supervisor in BellSouth's LCSC, called the RCMAG unit 

to request that the unit put a hold on an order to disconnect the existing service of Joseph Wiley 

[POX 2 100047CMB) to prevent the system from automatically releasing the order prior to the 

installation of the unbundled loop. When the FDT arrived, the RCMAG clerk who reviewed the 

order released the order in error The clerk's supervisor discussed the error with the clerk to 

reinforce the clerk's understanding of BellSouth's procedures 

n 

c 

Resnonse Provided bv: Ken Ainswonh 
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ACSI-15: Identifv when BeUSouth contends that it received .ACSI sen ice orders identified 

with Purchase Order 3umbers ("PONS") 10004tC\IB. 100043C\IB. 1000UC3IB. IOOO45C\lB. 

I00047CiMB, and identify all documents upon which BellSouth bases its claim concerning the 

date these orders were received. 

rc 

Resoonse: 

The sources of this information are documents produced by BellSouth and are indicated by their 

stamped numbers 

PON I00042CMB 

The original and subsequent versions ofthese orders were received as stated h e l m  

Received in EXACT from BDS Tellis on 11/13/96 (Copies will be produced on April 1.) . FAXED: 11/15/96 (BellSouth Documents if#00024. 00025, 00026) . FAXED: 11/18/96 (BellSouth Documents 300021. 00022. 00023) 
FAXED: 11/18/96 (BellSouth Documents iS00027, 00028.00029,00011.00022.00023. 
1)0024,00025.00031.00032,00033.00034) 
FAXED: 11/14/96 (BellSouth Documents *00018) 

F. . FAXED: 11/15/96 (BellSouth Documents tr00020) 
FAXED: 11/15/96 (BellSouth Documents ##OOOl9) 
FAXED. 1 1/20/96 (BellSouth Documents tf00030) 

- P O 3  100043CMB 
F . M D  11/15/96 (BellSouth Documenis $*00041. 00042. 00043) 
FAXED: 11/25/96 (BellSouth Document $00044) 
FAXED: 1 1/25/96 (BellSouth Document *00044) 

FAXED. 12/02/96 (BellSouth Documents ##00050,0005 I. 00052,00053. 00054) 
. FAXED: 12/02/96 (BellSouth Documents ##00047. 00048, 00049) 

PON 100044CMB 
FAXED: 1 1/25/96 (BellSouth Documents tr00065. 00066,00067,00068) 
FAXED. 1 1/25/96 (BellSouth Document ?400069) 

PON I0004JCMB . FAXED: 11/25/97 (BellSouth Documents #x00071. 00072,00073.00074) . FAXED. 1 1/25/96 (BellSouth Documents W00075, 00076) . FAXED 11/25/96 (BellSouth Documents W00077, 00078. 00079) . FAXED. 1 1/25/96 (BellSouth Documents *000080. 00081) 

PON I00047CMB 
F- . FAXED: 12/02/96 (BellSouth Documents ##00083,00084,00085) 
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FAXED: 12/02/96 (BellSouth Document =OOOS6) 
F.4XED: 12/04/96 (BellSouth Document =OOOS7) 
FAXED: 12/04/96 (BellSouth Documents =OOOEE) 
FAXED MEMO: 12/5/96 (BellSouth Document =00171) 
F.4XED: 1 2 1  1/97 (BellSouth Documents -00093. 00094. 00095) 

FAXED: 12/11/97 (BellSouth Documents ~00093.00094.00095.00096.00097. 0009S. 
00099,00100, 00101,00102.00105.00106,00107. OOIOS) 

- .  

. FAXED: 1 2 1  1/96 (BellSouth Document *00092) 

Resoonse Provided br: Martha Jackson 
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ACSI-16: Does BellSouth Contend that it requested a due date for POSs 10041C\lB. 

100043CMB, I00044CNB. 10004jC~IB. or 100047C31B other than that  requested b! ACSI in 

those orders? If so, for each POX that you claim BellSouth requested a dimerent due date. 

identify the due date requested by ACSI.'the due date requested by BellSouth. the person(s) 

fl 

that  requested a change in the due date. the manner in which the request was nude. the 

person(s)at ACSI to whom the request was communicated. the date upon which BellSouth first 

attempted to install the loops ordered in the POX, and all documents which form the basis for 

your answers. 

Resoonse: No. 

Martha Jackson 
r- 

c 
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ASCI-17: For PONS I00042CMB. 100013C31B. 1 0 0 0 ~ K 3 l B .  100045C.\IB. ;tnd 

100047CMB. identify each date and time upon which BellSouth attempted to install the senice 
P 

requested by ACSI, what was done on each date and time. and the date and time upon which 

the service requested in the PON was established. 

Resoonse: See BellSouth Documents 00001 ef seq. produced on March I7 The information 

in those documents was extracted from BellSouth's Work Force Administration (WFA) log and its 

senice order records. Information about some attempts to install these services may have been lost 

due to the cancellation and reissue of orders. The following is a verbatim of that information, which 

has been extracted fiom the WFA log and the service order records and collated to show the events 

in chronological order: 

fl. 

PON 100042CMB ASR 9631800030 ORD C015PPD4 

11.'13!96 

11/13!96 

Order Received in EXACT 

A57 passed expedite to Pam Jones in GA 1SC 

e 

1008 

1621 

11/15/96 1017 KSl Angie called for status. 'Checked TIRKS. 
not designed. Checked WFA Log 1 1 - 14 FAB 
Ticket and first level escalation. Called Pam 
in GA ISC. advised second level escalation. 
Pam advised if not designed by 1 100 will 3rd 
level. Advised Angie. She will call back. 

11/15/96 1215 A57 called Pam Jones and she got Barbara in 
CPG on line and she advised she is unable to 
design. She got Linda Anderson on line who 
is the person that is going to design model and 
Linda advised that she is going to look and 
design as quickly as possible. There is a 
problem and they are not sure what it is but 
they have escalated to Mary Fagan. 
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l1:15/96 
/-. 

13/15/96 

11/15/96 

1239 A01 Pam Jones called Advised circuit shoulc 
have been installed yesterday Customer yep 
upser Advised on Sotes above Designin; 
circuit now Will advise of DD ivhrn ICSC 
notifies ICSC Customer advised \ \ i l l  refer t c  
Connie Conley @ I130 if not heard from 
anyone. Refmed to Barbara Jones 10-35 to 
- eet circuit installed today ICSC received 
ASR 0830 11/13!96 

1241 A57 called Pam Jones. advised \vorking on 
this POX and verified what CF.4.s are and 
they are correct and 1 also advised her that I 
don’t show anything spare on 80001 but she 
says entire TOTIE should be spare 

AS7 Order is won& NC code should be U-2 
and should be GA @ the other LCSC and I 
passed her to Barbara Gene Warren who 
educated Pam Jones on how to send her order 
and give her the correct TN and their fax 
number because they are no line I am Soins 
to cancel this PON 

IS17 

- ASR 9632000145 ORD COB96R02 PON IOOO42CMB 

11/15/96 

11/15/96 

11/18/96 

11/18/96 

I ll20/96 

11/20/96 

1638 

1207 

1403 

0909 

1243 

-Received order in EX.ACT. 

Order input into SOCS with a Due Date of 
11/18/96, 

Received order in WFA/C 

Received Sup with corrected Tel Nos. and 
change DD to 11/20/96. (Documentation 
SPNP request from Lisa landers. ACSI.) 

6FS called IMP number and reached record- 
ing saying to leave a V M S  which I did, re- 
questing call back before 1500. 

6FS called IMP number again and reached 
David at ACSI who said he is at lunch and 
will call me back. 
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1 120196 

1 120196 

!1!20/96 

1112Of96 

! !!20196 

-. 

I I120196 

I 1 i20196 

1 1120196 

1 1/20/96 

P 

1304 

1531 

1600 

1605 

1606 

1628 

1701 

1702 

1.705 

6FS Per Da\id Slc.Adoo and Benn! Slosirr a! 
ACSl. their dial tone is not readv ye! an3 [he\ 
\\ant this pur on hold 

6FS Barbara Gene. Xfanzge is bus O f i  5poL.c 
w/ACSI and they told her char this \\-as still on 
for today. Said that have some transiarions 
problems and hope to resolve She said they 
will call me 1 sure hope they give us rime to 
coordinate. 

6FS called RCM.4G IO touch base to see ii 
any special person dedicated to ALEC orders 
and talked to Bernice who said no there was- 
n't. She checked the CRO orders and said 
that they had already flowed through. 

6FS talked to Ann McMillon and Lloyd Mix .  
It would appear the customer has been out of 
service since 11/19 at 1619. 

6FS called David at ACSI and told him 1 
needed to know what was going on. He said 
that the cross connect has been made at the 
SLC but Juan sill working on their switch but 
they were real close to being ready. David 
said he can't change DD buithat a Pam Jones 

T o d d  

6FS handed off ticket to C . 0  indicating IC 
customer was ready to work item 1 and item 
2. Please call Melba before cuning. 

6FS Barbara Gene called saying that IC 
[ACSI] wanted to cut this Dropped ticket to 
C.O. and called WMC [Work Management 
Center] to load. 

6FS Frank Thomas called saying that this is 
not a Toll cut. It will be a cut on the Frame 
He got Bobbi on line on frame and she said 
she worked this yesterday 

6FS called David at ACSI who said t h 9  still 
have problems and are not ready on this but 
he is real close and will call me back. 
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11/20/96 

11122l96 
F-. 

1821 

1008 

6FS has not received call back from .-\CSI 

Received Sup from Lisa Janders to chanse 
Due Date to 11.'22;96 (Documentarinn SPYP 
request form ) 

1 112296 1829 6FS can't believe the IC called in here ai 1645 
to work on this .+way they did and I go1 
into SMAS and pulled dial tone on both cir- 
cuits David called the new 243-003.; and 
233-0034 numbers and they seem to be 01; 
However when you call the old 653-7062 and 
7064 you reach a recording saying they are 
being checked for trouble 

11/27/96 1135 6FS posted order complete 

POX 100043CMB ASR 9633000086 ORD COD35914 

13/25/96 1 I48 Order received via ASR FAX with a DDD of 
11/27/96. 

P 

11/25/96 1356 Received Sup from ACSI to add FDT of 0900 

1 1/26/96 1628 Order received into WFNC 

6DL contacted Craig,, ACSI. who requested 
call prior to cut. 

- 
I 1!27!96 1355 

I 1/27/96 

l1127l96 

1725 

1812 

6DL contacted Diane, ACSI. advised prob- 
lem. agreed to cut Monday 12/2/96 

6DL contacted by Margaret, RCMAG, ad- 
vised was disconnected in error, put back in 
service. 

1559 12/2/96 6DL attempted cut, had assignment problems 
in C.O.. advised Tem Hinson, ACSI. that we 
were cutting back. Had new pairs assigned 
and not reused. 

12/2/96 1809 Received Sup from Lisa landers, ACSI to 
change DD to 12/20/96. 

121 1 7/96 1154 Order Canceled per WFA Log. 
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PON I00043CMB ASR 9633000086 
/4 

1/6/91 

116197 

1/6/97 

1 I6197 

1/6/97 

! I6197 

/4 

I16197 

116197 

116l97 

1/7/97 

1/7/97 

1/7/97 

1533 

I743 

1825 

1830 

1923 

1953 

1 9 3  

2014 

2049 

0854 

091 1 

0927 

ORD CO7PlOV6 

Order received in li'F.4'C 

6FS did hand-of to C 0 advising then1 of 
0900 cut and to call into conference bridse 

6FS accessed TP and pulled dial tone From 
ACSI and .Lh;.4C'd [verified telephone nuni- 
ber]. &umber was 706-143-0035 

6FS was told about cut after 1700 and \vas not 
able to set this up with RCMAG. Will come 
in at 0800 and try to get someone set up to 
work with RCMAG Supervisor John 
Coleman. 

6FS Per Glen Miller. they want us to ANAC 
our existing NC. Get on caprs [cable pairs] 
and pull dial tone from our switch and verify. 

6FS It is after hours and Frame has gone for 
the day. I also have no way to put ticket into 
CCC or Frame to get this done since my only 
way of HDC is from the GAS order. 

6FS has Supervisor Bernice Ford on line in 
- G A  CCC trying to explain this to her 

6FS Bernice called back and advised Mr 
Spencer will go to C.O. but it will be 1 hour 
before he gets there. 

6FS Spencer called and verified that the 
existing number is on the existing capr. 

6FS contacted Vince with ACSI verified 
release for cut. Was advise OK to cut. 

6FS Vince advised physical cut complete. 
Can ten to End User RCF in progress. 

6FS RCF complete and tea verified to End 
User Janice Hodge. 

P 
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094 1 6FS Vince ad\ised posr rest cornplere Re- 
fused to accept Did nor \van[ to do an! pos: 
res! verification 

1i1!91 

11'1!97 0958 6FS posted complere 

PON I00044CMB 

11/25/96 

ASR 9633000120 

1251 

ORD COCCTRK8 

Order received in E U C T  n i r h  DD oi 
11/27/96 FDT of 1400 

11/25/96 

11/27/96 

1542 

0958 

Order received in WFNC. 

6FS is reviewing svc. [service] orders in- 
volved. This engineering did nor use correct 
capn on the order. 1 have input FAB ticket to 
c o m a  this. 

11!21/96 1132 6FS did hand-off to C.O. advising this is to be 
cut at 1400. 

1121/96 P- I212 6FS called C . 0  and talked to Lewis who 
advised he has this wired. 

I I '27196 I423 6FS and Charles on Frame began conversion. 
-Discovered an assignment problem in 

RCMAG. 

11;21/96 

11/27/96 

1457 

1602 

6FS David McAdoo with ACSI on line 

6FS contacted BellSouth Supervisor Ann 
McMillon who coordinated with Bernice in 
RCMAG to resolve discrepancy 

6FS cut began 1 1/27/96 

11121197 

I61 1 

1701 6FS Joe Craig in RCMAG advised RCF order 
is complete. 

6FS David McAdoo with ACSI accepted 
service. 

11/27/96 1714 
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PON 100045CMB 

11/25/96 
- 

11/25/96 

11/25/96 

11/27/96 

11/27/96 

11/27/96 

€'ON 100047CMB 

12/3/96 

12/4/96 

12/5/96 

12/1 1/96 

1211 1/96 

1212196 

1213 1/96 

1213 1/96 

n 

12/3 1/96 

ASR 9633000133 

1257 

I358 

1705 

1220 

1246 

171 1 

ASR 9633800084 

1844 

1027 

0937 

1347 

1916 

1481 

1058 

1106 

1222 

33 ~. 

Order received in ES.ACT w t h  r DD 
I1.'27'96 

Received Sup to add FDT I IO0 

Order received in W . V C  

6DL contacted Craig with ACSI \\e \vere 
nor gening dial tone from his snxch He \vi11 
check rranslarions and call back 

6DL was called by Craig with ACSl advised 
nor call forwarding properly 706-320-9433 

6DL contacted by Joe Craig advised that call 
forwarding problem resolved Contacted 
Craig with ACSI and turned up for service. 

ORQ CODKFQ06 

Received order in EXACT with a DD of 
12/4/96 FDT of 0900. 

Received Sup from Kelly Gallagher. ACSl IO 
-chanSe DD IO 12!5/97 FDT of 1400 

Received Sup fro Lisa landers, ACSl IO 
change DD to 12/12/96. 

Received Sup from Kelly Gallagher. ACSl to 
change DD to 12/18/96. 

Received Sup from ACSl to change DD to 
1/3/97, 

Received order in W F N C  

6DL contacted Blane at ACSI to verify DD 
for cut. Blane advised can't cut until DD. 

6DL Blane says we can call whenever ready 
to cur this. 

6DL Blane says OK to cut this at 1430 today. 



rc 

/-- 

1 t i 3  1196 1433 6DL Cut complete on Frame Sumberz hems ,-- 
.-L..AC.d 

1 2 3  1 I96 1140 6DL completed order to Blane 

1 ti: 1 I96 1441 6DL competed order in MT.kT 

Following are definitions of acronyms and abbreviations used in the foregoing 

A57, KS1. A01. 6FS. 6DL - Owner Code for Technicians working on. or commenting on 

ticket status. 

ANAC - Automatic Number Announcement Circuit 

ASR - Access Service Requirement 

C.O. -Central Office 

CCC - Hand-off should always be dispatch in with a center type of "ccc". (Such as GACCC) 

CF.A - Connection Facility Assignment 

CPG - Circuit Provisioning Group. 

CRO - Complete with Related Order 

DD - Due date 

DDD - Desired Due Date 

FAB - Field Assistance Bureau, group responsible for Local Cable Pair maintenance and 

provisioning change coordination. 

FDT - Frame Due Time. When order will be input to the switch translations. 

GAS - Georgia Special Order 

HDC - Status Narrative ("dispatched in'*) 

ICSC - Interexchange Customer Service 

ISC - Intersystems Coupling (TEAM). 

U. - Service Code for Unbundled Loop 

c 

34 



NC - Network Channel 

ORD - Order 

POh’ - Purchase Order Xumber 

RCF - Remote Call Fonvard 

RCh4AG - Recent Change Administrative Group 

SPNP - Service Provider Number Ponabiliry 

Sup - Shon for Supplementary change to an order 

TOTE - DSO Level Connection ( 1  channel) 

TN - Telephone Number 

TP - Ten Point for Switched Maintenance Access System (SMAS). 

VMS - Voice Mail System 

Resoonse Provided bv: Kenneth L. Ainswonh 

- 
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ACSI-18: For PONS 100012CiMB. 100043C>IB. 100041C3IB. 100015C\lB. and 

I00047CMB, identify the date and time upon which BellSouth claims the inscallation S S ; I S  

completed and all documents upon which you rely for this claim. 

Rcsoonse: See Response to ACSI-17 

ResDonse Provided bv: Kenneth L. Ajnswonh 
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ACSI 19: To the extent that final installation of any of the orders identified with POSs 

100042CMB, I00043CMB, 1000J1CMB, IOOO15c\IB. and 100017ChlB was delayed. state each 

and even. reason that BellSouth claims contributed IO or caused the delay. To the extent your 

answer refers to an action allegedly taken or failed to be taken by ACSI. identify the action 

taken or  failed to be taken, the ACSI employe (if any) that took or should have taken the 

action. the date and time the action occurred or should have occurred. and. in the case o f  an 

alleged failure to act, the date and time upon which the action allegedly did occur. 

r‘. 

Resoonse: 

Responses to ACSI- 15, ACSI-17. and BellSouth Documents HOO566-00704. 

See Responses to ACSI-12, ACSI-I5 and ACSI-17. the documents referenced in the 

In addition to the ACSI failures or actions indicated in those responses and documents, the 

ACSI collocated frame termination in BellSouth’s Columbus Main Central Office was labeled 

(stenciled) as “Cable” and “Pair” instead of “TOTIE ” ACSI’s vendor responsible for installation 

and stenciling of the frame. which was previouslv used equipment. had failed to restencil the frame 

for its new use. The effect of this failure to make it impossible for BellSouth to find the correct 

ACSI facility termination for connection of ACSl’s unbundled loops. In other words, when ACSI 

issued an order to BellSouth the order specified the location on the frame at which BellSouth should 

connect the unbundled loop. The stenciling on the frame did not match the assignment information 

provided by ACSI. Thus, circuit continuity could not be established between BellSouth’s unbundled 

loops and ACSI’s facilities. 

P. 

- 

The following timeline prepared by BellSouth Specialist Brian Blanchard describes how 

BellSouth discovered this problem and the extraordinary steps that BellSouth took to help ACSI 

correct the problem: 
r’. 
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December 12. 1996 - I was contacted by Ken .kins\vonh to help de~ermine 3 pro- 
visionins problem wi th  K S I  collocation in Columbus After lookins at sew31 
orders and talking over the phone to central office technician. Ken asked nie to us11 
the Columbus central office to determine \vhat the actual problem \vas 

Decembei 13,1996 - I went to the Columbus Central office and inspected the ACSI 
collocation arranpnent. The frame termination uas  labeled as Cable and Pair 
instead of TOTE. The central office and ACSI were guessing in an artempr to 
determine a common scheme This common scheme was only workins w t h  pairs 
below 96. The frame block terminations were labeled as Cable 1-96. 10 I - 196: 20 1 - 
296 and 301-396. The central office technician and 1 tesred the first and last channel 
on each shelf to determine whether the equipment was wired correctly to the frame 
I I& yellow POST-v  notes on the frame block terminations with the correcI TOTIE 
designation so that the innallation vendor could relabel the frame blocks. With these 
P O S T - p  nota the c a d  office technicians could also wire all future orders to the 
correct termination 

December 14,1996 - I panicipated in a conference call to process service orders and 
discuss collocation issues for ACSI at Columbus. Determined that Ken Ainswonh 
and I would talk to Pam Jones at ACSI about the TOTE assignments. 

December 16-19, 1996 - I developed drawings detailing the collocation arrange- 
ment and how to read the DLRs. I faxed these drawings to Pam Jones and discussed 
how to associate the TOTIE carriers to the slot and port on the equipment. Mer 
these discussions. I a p e d  that BellSouth would provide additional notes on the 
DLR to determine that TOTIE carrier systems have two channels. I had the program 
that generates the TIE camer systems updated to include these notes. The Georgia 
Circuit Provisioning Croup added thest-notes to the TOTIE carrier system DLRs and 
mailed them to ACSI. (See documents * 008 13-0081 7. to be produced on April I .) 

BellSouth has subsequently found similar stenciling errors on ACSI’s equipment in 

Louisville. Kentucky, Montgomery. Alabama, and Birmingham. Alabama. 

Resoonse Provided bv: Brian Blanchard and Ken Ainswonh 
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ACSI 20: Please identify all actions. if any. BellSouth tooh in response to P o l s  

100042CMB, I00043C.MB, 100044CMB. 100011C.\IB. and 100047C3IB. IO coordinate H i t h  

ACSI the cutover of these customem to ACSI unbundled loops. For each action BellSouth 

took, youranswer should, a t  a minimum, identify precisely what action was undertaken. the 

person(s) at BellSouth that took the action, the person(s) (if any) at ACSI that BellSouth 

contacted, the outcome ofthe action. and all persons at BellSouth with knowledge of the action 

taken. 

,.-- 

Resoonse: See Response to ACSI-15, ACSI-17, and ACSI-19. 

Resoonse Provided bv: Brian Blanchard. Ken Ainsworth. Eddie Owens, Martha Jackson 

/4 

c 
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ACSI 21: Please identify all routine reports BellSouth prepares or has prepared on its 

behalf which refer, identify or relate to the status of orders its receives for the installation. 

maintenance, o r  repair of unbundled loops provided by BellSouth. and identify all dorumelits 

which are, refer to, include, or otherwise relate to any routine reports created during or 

referring to the period between Kovember 1.1996 and January 6.1997. 

P 

Resoonse: 

provided on March 17 as BellSouth Documents x;Y 00001 er seq. 

BellSouth does not produce such routine repons. but has produced the report 

Resoonse Provided bv: Kmneth L. Ainswonh 

f l  
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ACS122: State the installation intend. as measured from the date upon which BellSouth 

receives the order to the date of Customer delivery. that BellSouth provides senices to its ON n 

customers, as is referred to in Section n . D . 1  of the Interconnection Agreement. and identif? 

P 

all documents which measure, report, o r  refer to this interval (including without limitation. 

all documents upon which BellSouth relies in responding to this interrogatory). If  the 

installation intervals vary for different types of orders. identify each order type and state the 

installation interval for each. 

ResDonse: Installation intervals for exchange sewices provided to BellSouth's business and 

residential customers are individually determined based on factors such as the availability of 

facilities, access to customers' premises and equipment rooms, conduit, electrical power or ground. 

space on backboards or equipment racks, and work force at the time the order is received. 

Innallation intervals for private line and special access services are based on Customer Desired Due 

Date. sub.iect to the same factors 

P 

- 

ResDonse Provided bv: Kpneth L. Ainswonh 
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ACSI 23: State the installation and senice intervals that BellSouth provides for neworh 

elements for use by itself, its affiliates or its own retail customers as is referred to in Section 

W.E.3 of the Interconnection Agrement. and identify all documents which measure. report. 

or refer to these intervals (including without limitation, all documents which BellSourh relies 

in responding to this interrogatory). Ifthc installation and service intenals va?. identif) each 

different category and state the installation and service intervals for each. 

r- 

Resoonse: BellSouth has not established installation and senice intervals for the provisioning 

of individual network components used to provide exchange or exchange access services for use by 

itself. its affiliates. or its retail customers. 

Resoonse Provided bv: Kenneth L. Ainswonh 
rc 

.. 42 



State each measurement of the service qualin. of leased network elements H hen 

BellSouth uses those elements for its own purposes and identify all documents which measure. 

report, or refer to each measurement (including without limitation all documents upon H hirh 

BellSouth relies in answering this interrogatory). If your answer varies by element. identify 

each different category and provide measurements for each. 

n 

Resoonse: 

context. 

BellSouth does not understand what is meant by “leased network elements” in this 

Kenneth L. Ainswonh 

c 
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ACSI 25: State how the installation intenals. senice intervals. and senice quality. as 

referred to in Sections W.D.1, W.E.l. and I\..E.3 of the Interconnection A~reement. compare 

to that which BdSouth provided to ACSI before J a n u a n  6. 1997 and identify all docunients 

which measure, report, or refer to BellSouth's performance with respect to ACSI. 

n 

Resoonse: See BellSouth Documents += 00001 er seq. At all times before and since Janus? b. 

1997, BellSouth's objective has been to provide network elements on the due dates requested by 

ACSI, subject to the factors described in the Response to ACSI-22 and to provide a level of quality 

equivalent to that provided to BellSouth's retail customers. Information provided in response to 

previous interrogatories danonstntes the extent to which BellSouth has met or failed to meet these 

objecrives. 

P 

ResDonse Provided bv: Joan Bryant 



ACSI 26: Summarize what BellSouth contends its Executive Vice President. Ann .-hdrcws. 

said to ACSI on December 4, 1996 conference call with regard to the question of whether 

BdSouth would provide basic provisioning functions (such as order status. jeopardize ag;iinst 

due dates, etc) equivalent to what BellSouth provides to special access customers and idcntif? 

all documents (including without limitation notes and recorded documents) which record. 

summarize, refer. or relate to Ms. Andrews' statements on the December 4. 1996 conference 

r" 

call. 

Resoonse: BellSouth has found no evidence to indicate that Ann Andrews panicipared in a 

conference call with ACSI on December 4. 1996. Documents provided to ACSI on March 17 

(BellSouth Documents SO0718-00722,00755-00757) are hand-written notes of a conference call 

with ACSI on December 4, 1996. These notes were taken by two different BellSouth employees 

and do not list AM Andrews attending this call 

P 

- 
Resoonse Provided bv: Paula Murphy. RoSer McElroy 
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The foregoing statements of facr in response to the ACSI interrogatories and the  

identification of persons responsible for supplhing such statements of facr are supponed hv rhr 

Declaration of Alphonso J. Varner appended hereto 

Respectfully submitted. 

BELLSOLTH TELECOXMUNICATIONS. l sc .  

MichaeiA. Tanner Michael Deuel Sullivan 
675 West Peachtree Street. N.E. 
Suite 4300 
Atlanta. Georgia 30375 Washington, D.C. 20006-5289 

W W S O N .  BARKER. KNAUER 8: QUIW 
1735 New York Avenue, N.W.. Suite 600 

Telephone: (202) 783-4141 Telephone: (404) 335-0764 
Fax: (404) 6144054 Fax: (202) 833-2360 

By: ZL=€ 
David G. Frolio 
1133 2lst Street, NW 
Washington; DC 20036 

/-- 

1 155 Peachtree Street, 
Suite 1800 
.Atlanta, GA 3039.)-264 1 

Telephone: (202) 463-4 182 
Fax: (202) 463-4195 - Telephone: (404) 249-4445 

Fax: (404) 249-5901 

March 28, 1997 
Its A ttorneys. 
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CERTIFIC.4TE OF SER\lCE /.- 
I, Robert G. Kirk hereby cenifs. that copies of the foregoing Responses and 0b.iectinns to 

ACSI's Fm Set of Interrornones have been served on the folloning persons by hand or overntshr 
delivery senice chis 28th &y of March 1997 

Brad E. Mutschelknaus, Esquire 
Steven A. Auqscino. Esquire 
Kelley Drye & Warren LLP 
1200 19th Street. X.W.. Suite 500 
Washingon, D.C 20036 

Riley M. Murphy, Esquire 
James C. Falvey, Esquire 
American Communications Services. Inc. 
13 1 National Business Parkway, Suite 100 
Annapolis Junction, MD 20701 

Roben G. Kirk 
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Tclecommuniurions Acr of 19% 

Docket NO. 6863-U 
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.ad trsing o f r  +witch 

Swipb dcploymau requires &n tutiag ro cas= n S s ~ i u ~ l y  nansplrnl 

opetations with rrspecr 10 call handling, cnd UYI: fcanxs. function and scii i ie mribuw, 

ad kdussry StanQrd inurfhas and ~ C O C O ~ S .  After a CLEC is cenificd End bar indled 

a svtrth. it still must bma- in 

d e r  10 xccss the public switched rzmk To do so you must negotiate ttrc emu of 

inu~onnection with ?he LEC. 

PLEASE DESCRIBE THE I R T E R C Q . m O N  AGREEhEhT NEGOTIATION 

With tbt bcumbcnt locsl exchange 

R.Q. 

PROCESS. fi 

16 

1; 

i J  

19 

IO 

k-!ows f r c ~  its 1996 An ietmonnection arbitnuions &frat camprises M interconnection 

q r e t z x n t ,  but I uill biicfly outline the highiighu. 

. Pbyricil latcrroaacction Terms: the number and loution of points of 

innrcomcction, type of intrrface. standards and intemls tcialcd to 

dcploynalt and upgrades of intucanfuclicn tquipmmt; 

- 6 -  
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2 
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4 

I 0 

. 

. 

Arccu to Incumbent 9-14 Infr8atrurhrre; 

Actcu to Directory Auuhneq 

Access to White P igu  rod Yellow Page Lbtinga: 

Acrar to aad Pricing of Unbundled Loops sad Other Elements: 

Rovitioning intends, ordering pmcses, cutovcrprocedlrrtz, spccihtion 

of loop typcs. cr.; - 
Collocation Arrsngcmcno; 

tiumber Purtabilfty: Implentmath of inmiin N u r n k  Portability ("My 

via Raniu Call Forwardin; C'RCF"), Direct Laward Dial (..DID"), pass. 

through of terminating compauation of SNP M c ;  and 

Arms to, rod Biiling of, Third P 8 y  TnfIIc . 
A LEC and a CLEC either a g e  to terms. or they arbieatc before t's Commission 

pursuant :a the 1996 Act, or 6 combination of both. Whamerroarte the negorhions t&c, 

h: inierronnection agreement ultimately is filed withthe Cornmistion and q p r o d  

- 7 -  
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9.Q. 

. 

. 

Develop joint procedura for inter~nncdop unbundling. monitoring, Md 

Wting; 

Sa cp arA test dl i n t e r c o d o a r .  pmcedlpet, and elc~nonic mtcriurt; 

Meet wlth each rnwtipftl-or county 911 m b n y  to coordinate 911 

mupt ion ,  

Id1 md unbundled loop and urMd loop provisioning prod-; 

Tiid joim coordination of unblnrdlcd loop and htaim nmk portability fa 

'live" cmomer ICCOWIU, within specified cut-ovcr window. 

Develop md implcmznt ordering md billing pmadmes. 

Request md ab&n NXX codu and lin in LERG. 



.. S C  

i6 LOCAL COMPETITION? 

1l.Q. H.45 % S I 3  EXPERIENCED ANY OF THESE PROBLEMS IN IMPLEMElrTING 

A Yes MFS is c d y  operating 8s a coarrkx 01 is h the detailed imp~anentaton nrge 

wi!n all of the RBOCt. Each one has iu own rcqiiremenu for orticring and provisioaiag 

pmcedum. r x h  IS *fie order forms and in!fx%ces (ma114 mechsad, dccmnic), any 

of *Jhicf! may have a specific software daubw phtforrn. Moreover. nomenclatw md 

17 I *  

; 9  

IQ 

!O 



rz. 

F 

0 

n 

1 

W S  fud k e n  receiving C S h  from EST in a mater of n w ~  drys dkr we qwzd hem; 

after a few weeks. houwcr, h e  CSRS were &ag 5-8 d.yr. or more. to ob&& even witb 

pminent follow-up. AAer M F S  escalated the issue within BellSouth, a BcllS~urh project 

rnz.nSer WES aniped to cnsux that CSR requests an nnntd around quickly, and I believe 

L%X thc interval is naw back down UJ u) v b i e  wiadow of 48 hours. C k 1 y .  BST hd 

been cirha inadequately staffing or pmmsing thne requais for CSRS or both. 

- 12- 



b: as ::s local exchange ca?iu, even &OW the f ~ t  of thc pmbltm may lie with h e  E. 

9 1 4 . ~ .  HAS MFS EJCPERIENGD PROBLEMS WITH THE PROVISION OF LOCAL 

10 SERVICE USING UNBUNDLED LOOPS? 

A.  \f??' experience in other stares with the FIOCCSS of con\&g customers' s m i c e  from 

P. 5 c d i e i  access k s  ro unbundled loops far use by M F S  hbt d d  I I  number of problems 

d!r.Tunsuating h e  wmplcxities involved. Tht urnversion ptoccss requires crrcful 

cocr5na:ion by the LEC and M F S  technicians to mcc! insadlation dam promked to 

C ~ J S ~ O T S  znd to amid unnacssap or pmloagai Vrvicc down times. Unfomumcly, .WS 

h3c Tuffered the consequences of a lack of coordination on the PM of personnel in the 

?:c*::six::; of unbundled loops aqd the cutovn of customers to MFS' m i c e .  whcn there 

'ire problem conversions. there is a significant risk that a customer will lose confidence in 

MFS and switch back to the LEC. 

- 

. .  

An cxunplc of a coordination problem which has serious negative implications for 

h4FS involws scheduling the  nul conversion. For customer convenience. hfFS will o h  

scheiule J cutom for businesses sfvr n o d  brrdwn hours and will a(~t to my ihe 

- 1 3 -  
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P 

3 

4 

5 

6 1S.Q. 

7 

8 A. 

0 

10 

h probicm may result horn inadequacies in the LEC in- cutover norification or ordaing 

procedures. - 

li 

U 

0 

1.0c.d compttitioa cannot work until OSS sy- an in place so that LEC to CLEC 

conversions M as simple m a PIC change for long d h n c c  service. Until rhat happens, it 

will b: airnost impossible for signifiat local wmpctitia to develop. 
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16.4. WHAT EFFORTS IS MFS CtaRThTL.Y UNDERTAKING TO ORDER 

to mbrmdlcd loops. MFS bu c o d d  thy pilots ia way n w  zmka  in which wc have 

mlkd out 1d service. 

The pilot consists of e series of orders for wu; unbundled loop and the conversion 

unhucdled tmiccs. 

Vihen MFS orders M unbd ied  loop. the loop k distormefted h the LEC 

zc*:iprr.enf In [he CO and cross conntcJd to hUS' DLC. In orda for us to ucus 

cnbunc!ld loops. we mus~ fim innal! m IDLC in tht LEC's fcahal office. This equipmcnr 

c 

is wircd tr! our clining equipmen! iR the ctriwl offia, which may k virtually or pt;ysicd\y 

cnlloctted. depending upon the unique c k -  - ofthe CalmI ofiice. 

0z-d upon a schtculc: rnunraily denlopcd by MFS and EST, the Atlanu pilot was 

originzlly scheduled to brgin in mid-Novank 19%. Due to a b e s  of delays involving 

wring. e4c;pmmt inarllauon and tening, the pilot did not commt~~c umil the ~ Z I  pan of 

janu3ry. Again this was not atypical of MFS' cxpai- in other new mukus. Both thc 

local MFS personnel d Ihc;r BST couumpuu vmz DCW to the pmcur of o d a q .  

-IS- 
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Sornc might consider the pilors to k failures; the) c ~ n s m  ;m inordimre amount of 

~ I F C  m i  ~sources. and they often do T.OI allow MFS to cntrr a muket as soon .S 11 would 

likc They arc suctessful. however. in pointing out the difficultics and complexities in 

cntcrinc GCW mukeu. The pi!ots arc ex:cllent armas to uncovrr pcaid deficiencies. t u t  

p.c* rn:thodc and provide knds-on experience for those pcople who t v d y  have to do 

rh- real work. Adminediy they only scratch the surface of a very inmutt md complex 

process 
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BEFORE TEE GEORGIA JUBLIC SZRVICE COMKISSION 

_ _ _ _ _ _ - _ _ _ - - _ _ - - - - _  
In the Matter of: 

CONSIDERATION OF BELLSOUTH 
TELECOMMUNICATIONS , INC. ' S SERVICES : 
PURSUANT TO SECTION 271 OF THE 
TELECOMMUNICATIONS ACT OF 1996 

Docket NO. 6863-U 

Room 177 
244 Washington Street 
Atlanta, Georgia 

Monday, March 3, 1997 

The above-entitled matcer came on for hearing 

pursuant to adjournment ac 9:02 a.m. 

i - ROBERT BAKER, Vice Chairman 
ROBERT DURDEN, Commissioner 
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Before the 
STATE OF GEORGIA 

PUBLIC SERVICE COMMYSSION 

In Re: Consideration of BellSouth 
Teiccommunications, Inc.'s Entry 
Into InterLATA Services Punuant to 
Senion 271 of the Telecommunications 
Act of 1996 

Docket NO. 6863-U 

DIRECT TESTrmONY OF RICHARD ROBERTSON 

Q. 

A. 

PLEASE STATE YOUR NAME, POSITION AND BUSINESS ADDRESS. 

My name is Richard R o k k n .  I am the ExecUtive Vice prrSidcnt/Gened Manager - 
Switched Services of American Communications Services, Inc. ('ACSI"). My 

business address is 131 National Business Parkway, Suite 100, Annapolis Junction, 

Maryland 20701. 

PLEASE DESCRIBE YOUR BUSINESS EXPERIENCE AND- BACKGROUND. Q. 
A. 

c =-d 
I joined ACSI in April 1996 to serve as Executive Vice Resident/ - 

. Prior to joining ACSI, I worlced for BellSouth for 16 yean and, 

from 1991 to 1996. I dirrcted markuing activities for its S4.0 biliion network 

interconnation business. In thaf role, my rrsponsib~tics included negotiating 

inte- w e n u  with competitive lccal exchange crrrim ("CLECs"). I was 

rrspondble for dmlapmmt and implementation of BellSouth's advanced intelligent 

network ('ADI") services for the interwanaxion muka and also formulated the 

company's plan for and entry into the customer pmnise equipment ("'CPE") market in 

the mid-1980s. I have a bachelor's dcgret in etscPical engineering from Virginia Tech 

and an MBA from the University of V i .  

D k t  Testimony of Rich& Roknson (ACSI) pagel 
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Q. PLEASE BRTEFLY DESCRIBE THE OPERAnONS OF ACSI X'iD ITS 

OPERATING SUBSIDIARIES. 

ACSI is a provider of integlated local voice and data communications services to 

commercial customen primarily in mid-size metropolitan markets in the southern 

United States. The Company is a rapidly growing CLEC. supplying businesses with 

advanced telecommunications services through its digital SONR-based fiber optic 

A. 

local networks. 

ACSI is a Dclawan corporation that is trddcd publicly on the NASDAQ market 

under the symbol 'ACNS'. ACSI, through its openring subsidiaries, including 

~ m e r i c ~  Communication Services of Columbus, Inc., already has consuucted and is 

succeufully operating mrarorks and o f f e h g  dedicated services in many states. At 

present, ACSI has 21 operational networks, including one in Columbus, Georgia, and 

an additional 15 naworks under construction. 

PLEASE DESCRIBE ACSI'S OPERATIONS IN GEORGIA 

ACSI has constructed a digital SONIT-based fiber optic network connening the major 

commercial aw of Columbus, Wrgia. ACSI tueived its authority to provide local 

telecommunicxtions services in Georgia on June 21, 1996 in Doch  No. 649HJ. 

Q. 

A. 
c 

Q. 

A. 

WHAT SERVICES DOES ACSI PROYIDE IN GEORGIA? 

ACSI currently provides. or is acLiveiy implementing p h  to provide. a wide tang. of 

local tetccommunidom and data services, including dcdicazcd and private line. high- 

spced dam s e h  solutions. including IP switching rad managd services. local 

switched voice sed-, and Internet servicu. 

HAS ACSI ENTERED INTO AN -CONNECTION AGREEMENT WTI'E 

BELLSOUTH TELECOMMUNICATIONS, MC. ("BELLSOUTH") IN 

GEORGIA? 

Q. 

Dirrct Testimony of Rich& Robenson (ACSI) page 2 
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A. Yes. ACSI and BellSouth fi&ed an interconnection agreement which provides for 

mutual traffic exchange and access to unbundled network elements, including 

unbundled loops, on July 2 5 ,  1996. This agreement was amended on October 17, 1096 

to resolve the pricing issues t h i t  were the subject of arbitmion in Docket No. 6851-u. 

The Georgia Public Service Commission ('Commission") approved the ACSI/BellSouth 

Interconnection Agreement ("ACSI Interconnection Agrument') on November 8, 

1997. A copy of the agrument was provided by BellSouth in its t u h o n y ,  V m e r  

Exhibit I ,  Attachment 3, Tab 2. 

WHAT IS THE PURPOSE OF YOUR l%TIMONY? Q. 

A. The purpose of my testimony is to present ACSI's rrsponse to BellSouth's Statement of 

Generally Available Terms and Conditions ('Statement') and BellSouth's apparent 

position that it will soon meet the requirements of the competitive checklist contained in 

Section 271(c)(2)(b) of the Communications Act of 1934, as amended (the 'Act").' As 

a facilities-based provider of local exchange ~ M c e  to a smal l  number of business 

customen in Columbus, Georgia. ACSI has critical fm-hand experience in dealing 

with BellSouth in the local exchange market. ACSI's experience demonstrates that 

BellSouth s t i l l  has great nridcs to makt in opening the local marLa to cornpsition 

- 

before BellSouth's entry into in-region long distance sewice would be in the public 

interest. Based upon ACSI's experience, Bellsouth's rtqucst to provide in-region 

intcrLATA Service is prrmanrrc. The Commission should withhold suppon. under its 

consulting role p u m t  to Section 271 of the Act, for Bellsouth's anricipued FCC 

application to provide in-region interL4TA service until competition has developed and 

the necessary safeguards axe in place to ensure that local competition will develop. 

Direct Testimony of R i c k  Roknson (ACSL) page3 
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A. 

Q. 
A. 

Q. 

A. 

1.181 

As A -HOLD ;MATTER. WHAT S T X Y D m  SHOULD THE 

COMMISSION APPLY CC' DETERMBTXG WHETHER BELLSOCTH HAS 

THE REQUIRRlENTS OF SECTION 271 OF THE ACT? 

The Commission should not endorse BellSouth's compliance with Section 271 of the 

Act for recnuy into the long distance market until actual. effective, facilities-based 

competition exists in both the residential and business markets for local exchange 

services and exchange access services in the State of Georgia. This standard requires 

BellSouth not only to have entered into intercomicdon agreements but also to have 

implemented such agreements successfully. The public interest standard also quires 

that BellSouth not engage in activities that imptdc the development Of l d  compaition 

in Georgia. Bellsouth cannot makt this showing today. 

DO YOU BELIEVE THAT TEE SO-CALLED TRACK B Is APPROPRIATE? 

No, because numerous potential providers of facilities-based service have rtquuted 

access and interronnection. Therrforr, BellSouth's reentry into the intcrLATA market 

should procad on T m k  A of Section 271 of the Act. 

DOES ACSI OPPOSE BELLSOUTH'S REENTRY INTO THE MARKET FOR 

, 

- 
c 

IN-REGION INTERLATA SERVICES AT TIME? 

Yes, it docs. BellSouth's m t r y  at this time could have devastating and irreversible 

effects on the development of competition in local markers. Competition in the markets 

for locd exchange md exchange access services in Georgia, to the extent it exins. is 

stiU nascent. Oaly a few business customers rcceive hcities-based service from 

competitive pviden. Thm is no facilities-based provider of nlvice to residential 

customers. Indad.  in most pans of the RIG, competition does not exin at all. 

Funhermorr. safeguards to ensure the development of competition do not exist. 

Direct Testimony of R i c k  Robertson (ACSI) - 4  
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The Commission should CK on the side Of Caution in permining BellSouth's 

entry into in-region long distance. Once Section 271 approval is granted. it will be 

impossible to revoke that approval without Serious disruption to Georgia consumers. 

ACSI urges the Commission to consider carefully the fact that BCUSouth has link 

incentive to coopente with its potential cornpetiton, including ACSI, other than its 

d e s k  to reenter the long distance market. The ideal result for Georgia consumers is to 

maximize competition in hpth the local and long distance markets. This will only occur 

if competition is 

BellSouth, and then one additional competitor. BellSouth. is permitted to enter the long 

diuance market. 

permined to develop in the local markets cumntly dominated by 

BellSouth's focus on the benefits to consumers of incrtastd long distance 

competition as the sole criteria of public intern is misplaced. There is no question 

that Georgia consumers wil l  meive  some benefit when BeUSouth enters the in-region 

long distance market. The danger of prrmature entry, however, in the form of Limiting 

local competition, greatly outweighs the minor detriment of merely delaying the 

addition of a sixth major long distance competitor. Therefore. until actual and effective 

competition exists in the residential and business markets for local exchange and 

exchange access services in mosl artas of the statc, BellSouth's i u n u y  into long 

distance is premature and contrary to the public intern. Accordingly, ACSI urges the 

Commission to withhold support for BellSouth's anucipatai FCC application under 

Section 271 of the A a  

ON WHAT GROUNDS DO YOU CLAIM THAT LOCAL COMPETLnON HAS 

NOT YET DEYELOPED ADEQUATELY IN  GEORGIA? 

Only a few mvkeu in Georgia have competitive acccss pruviden ("CAPS') or C E C s  

and, even in these markas, their networks are not ga~graphically comprehensive. ' For 

Q. 

A. 

Direct Testimony of Richard Roknson (ACSl) page 5 
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example, ACSI'S current Georgia operations M limited to Coiumbus. ACSI's 

Columbus network is funher limited to the central business district. Thus. even in 

Columbus, where we have a network. there a h  customers that do nor yet have m d v  

access to our facilities. 

WHY ARE CLEC NETWORKS LIMITED TO THOSE AREAS? 

Network connruction is a time-consuming, complex and expensive undenaking. 

Although ACSI is expanding its networks at a phenomenal pace, it m o t  possibly 

replicate the BellSouth network in the short term. BellSouth built its ubiquitous local 

network over the COUKC of a cenrury with a monopoly revenue SI~CMI derived from 

ratepayer dollan, while CLECS have txined for only a few y w  and have kcn funded 

as competjtive =-up enterprises. 

Q. 

A. 

Q. Is TEE REACH OF ACSI'S SYSTEM LIMITED ONLY BY Trs NETWORK 

DEVELOPMENT? 

No. In addition to being unable to service most geographic w of the m e  due to a 

lack of network facilities. ACSI docs not provide local services to-residential customers 

u1 Georgia. Indeed. ACSI antxipates that it will not be able to provide local services 

to residential customers for the foresetable fumrc. 

IS ACSI TECHNICALLY UNABLE TO PROVIDE LOCAL SERVICES TO 

RESIDENTIAL, CUSTOMERS IN GEORGIA? 

No. From a businey perspstive. ACSI is unable to provide I d  service to residential 

cuaomcn Lrgely karue BellSouth's pricing policies have creatcd a price 4u- that 

makes it sonormall . y infeasible to serve the residential market. 

WHAT IS IT ABOUT BELLSOUTH'S PRICING POLXCIE3 THAT 

EFFECTlywLY PRECLUDES ACSI FROM PROVIDING LOCAL SERVICE TO 

A. 

Q. 

A. 

Q, 

R E s r n m n u  CUSTOMERS? 

Direct Testimony of Rich&d Robertson (ACST) page 6 
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A. In order to serve residential customers with its own facilities. ACSI must purchase local 

loops and related facilities as unbundled network elements from BellSouth. While 

ACSI w i l  k able to q l a c e  BellSouth's interoffice transpon facilities. tandem 

switching, local switching and signaling over time, there is no economical substitute for 

the ubiquitous local loop constructed by BellSouth with a century-long monopoly 

revenue m. The out-of-pocket cost to ACSI of purchasing these loops from 

BellSouth as unbundled network elements constitute a dirtct cost of service to ACSI. 

ACSI has additional costs that it must bear in order to provide end-wend service to the 

end user. ACSI must be able to recover its loop and other CON in its mail pricing. 

ACSI must also offer service at r a m  competitive with &llSouth. U n f ~ r r ~ ~ t e l y ,  

BellSouth has dunandcd a price for unbundled loops (and associated facilities) that 

exceeds the comspondmg price charged by Bellsouth for residential retail locai 

. 

13 exchange services. 
/-- 

13 

15 

16 

17 

S p c c i f i d y ,  ACSI mu% pay the following-for unbundled network eiemcnu: 

517.W for 2-wire loops. $0.30 for the mst connect, and $2.25 per loop for interim 

number portability. Thus, ACSI's total out-of-pocket cost to BellSouth per line is 

519.55, even kfom ACSI pays for its own nuwork and overhead. In comparison, 

- 

18 

19 

20 

21 markctucomperitivenns. 

22 

23 

24 

BellSouth's retail price in Columbus is only $16.75. Obviously, since tk BellSourh 

wrbundkd price to ACSI ucecdr BellSouth's ruiduuiol retail priccs, ACSI --or MY 

othcr coapdtive Mier - has no prospect of providing service in the rrsidmtizl 

Q. WHAT WOULD HAYE TO HAPPEN TO OPM THE RESID- MARKET 

IN GEORGIA TO LOCAL SERVICE? 

BellSouth would have to lower its prices for unbundled loops subaunially. ACSI A. 

25 believes chat pcnnanent con-based rates are ntccssKy in odcr to begin to analp. 
/4 
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Q. 

A. 

Q. 
A. 

facilities-based competition in the residential market. Once market panicipants hare 

available cost-based rcsidentid loop rates -- which necessarily include deaveraged 

unbundled loop rates -- they can determine whether residential competition is 

economically feasible. 

DO CONDITIONS EXlST THAT ALSO PREVENT YOU FROM COMPETING 

EFFECTIVELY IN THE BUSWESS MARKET? 

Yes. In addition to the limited reach of our network, which I discussed previously, we 

have experienced considerrble difficulty in implementing the ACSI hteK0IlnectiOn 

Agreement. 

WHAT PROBLEMS HAS ACSI EXPERIENCED? 

ACSI's effons to mak compdtive aiternuives available to Georgia consumers have 

been undermined by significant problems with the provisioning of unbundled loops 

which have delayed. or precluded altogether, ACSI's ancmpt to bring its services to 

market. This problem is sufficiently severe that ACSI has ken fond to file w o  

separate formal complaints against BellSouth, one before the Georgia Public Service 

Commission and one before the Federal Communications Commission, based on 

BellSouth's continuing failure to provision unbundled loops to ACSI on a timely basis 

pursuant to tht 4 of tbc ACSI Interconmction ~grrrment. ~hese complaints M in 

addition to a complaint ACSI filed with the FCC b a d  upon BellSouth's d i x m r y  

apptiaion of non-rrcurxing charges for access service rramngements. Copies of thcsc 

compkints arc appadcd to my & w y  as Exhibit No. - (ACSI-1). Exhibit No. 

- (ACS-Z), Exhibit No. - (ACSI-3). 

The principal problem is the difficulty we have experienced in obtaining 

unbundled loops, provisioned on a timely basis. Our customers have expencnced 

severe service disruptions as a result of &LIsouth's i n a b i i  to cut over unbundled 

Direct Testimony of Richad Robemon (ACST) page a 
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loops. This could potentially damage ACSI's reputation aS a provider of high quality 

telecommunications services as well as its abibty to market to new customers in 

Columbus, Georgia. Contrary to claims made by BellSouth. although ACSI is 

currently providing the highest quality service to its customers, ACSI'S concerns have 

not yet been resolved by BellSouth. 

PLEASE DESCRIBE TEE PROB- TEAT YOU HAVE EXPERIENCED IN 

BELLSOIJTE'S PROYISIONING OF UNBUNDLED LOOPS. 

Q. 

In November and December 1996, ACSI submined its initial orden for 

unbundled loops and BellSouth failed to comply with the innallation stan- 

by Section N.D of the ACSI Interconnection Agreement. Severe service disruptions 

ruulted to Id exchange customers that had s e k e d  ACSI as their carrier. ni~ 

situation is more fully described in our attached complaints. 

On November 19 and 20, 1996. ACSI placed its fUn thnc orden for unbundled 

loops in Columbus, Georgia, requesting cutover of the amomen to ACSI on 

November 27, 1996. The cutover of these customers involved conversion of a single 

POTS line. the simplest possible cutover. Each of the three orders included an order 

for SPNP. ACSI submincd a c h  of these ordcn in accodance with the pnxws 

established in the ACSI Interconnection Agreement and BellSouth guidclixtcs. These 

orden were confirmed by BellSouth on November 25 and 26, 1996. &llSouth's 

processirrg of these ordcn compluely failed to comply with the cutover standad 

muid by Saxion IV.D of the ACSI Inm~onneaiOn Agreement. 

- 

In geaenl, the processing of thew orden was not coordhtcd bctwsm ACSI 

and BellSouth. as the ACSI Interconnection Agreement contemplated, baause 

BellSouth unilaredy administered the cutover without co&g ACSI. Moreover, 

BellSouth failed to insall properly the unbundled loops ACSI requeacd, and caused 

D k t  Testimony of Rich& Robenson (ACSI) age 9 
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severe disruptions in service to the local exchange CuStOmers that had selected . ~ C S I  as 

their carrier. Two of ACSI's initial thne customers were disconnected entmiv for 

several hours. NO outgoing calls couid be placed. and customers calling the number 

received an intercept message indicating that the number no longer was in sew~ce. 

Service was disconnected for these two customers for 4-5 hours each. or approximately 

50 to 60 times longer than permitted under the ACSI Interconnection Agreement. Even 

after the improper disconnection was remedied and the intercept message was removed 

for thesc two customers, BellSouth failed to implement SPNP as ordered by ACSI, 

causing further delay and disnrption to ACSI's fun new customers. As a -It, these 

customers could not receive any incoming calls on their Lines. As to the third 

customer, his service was completely disconnected for the entire day of Wednesday, 

November 27. 1996. 

Q. HOW DID ACSI REACT? 

A. On December 3. ACSI held back ordcrs to protect its reputation. But for BellSouth's 

provisioning problems, these orden would have k e n  processed on a timely basis. For 

example, on December 23, 1996. ACG received customer orders for 113 access hes. 

Assuming a five day turn around. thew 113 access lines should have k e n  cut over by 

December 28, 1996. In fact, BellSouth M cut over far fewer lines by that date. 

Each day of delay in havingunbundled loops installed jmpardued our ability to 

retain the CuSIomers we have, not to mention our ability to aunct new customers. 

Moreover, Bellsouth's failure to pnxws our ordcn aJlowed BellSouth to 6 

customas that have signed up for ACSI service. 

DOES THE ACSI MTERCONNECTION AGREEMENT INCLUDE 

REQUIREMENTS FOR THE PROVTSIONING OF UNBUNDLED LOOPS? 

Q. 

Direct Tutimony of Rictiard Robenson (ACST) page 10 
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A. Yes. The ACSI Interconnection Agreement provides. among orher thinzs. that 

BellSouth will: (1) provide mechanized order processing procedures substanliallv 

similar to cumnt  procedures for the ordering of special access services (Section 

IV.C.2); (2) install unbundled network elements in a timeframe equivalent to that 

which BeUSouth provides for its own local exchange services (Section W.D. 1); (3) 

establish a seamless customer cutover procus in which ACSI and BellSouth will agree 

to a cutover time 48 hours in advance, the conversion will occur wittun a designated 30 

minute window, and service to the customer will k interrupted for no longer than 5 

minutes (Section IV.D.2. 0 . 3 ,  D.6); and (4) c o o d i e  implementation of Service 

Provider Number Ponability ("SPNP") to coincide with loop insullation (Section 

IV.D.8.). 

PLEASE COMMENT ON THE CHARACTERlZAnON BY BELLSOUTH 

WITNESSES THAT THE LOOP PROVISIONING P R O B W  IN COLUMBUS 

WERE PARTIALLY TEE RESULT OF ACTIONS BY ACSI. 

Several of BellSouth's claims regarding ACSI's role in the breakdown of BellSouth loop 

unbundling are simply incorrect. For ex%ple. BellSouth claims that ACSI did not gve  

BellSouth 48 hours notice to order unbundled loops. BeUSouth Witness Vmer,  Tr. At 

1 3 5 .  In fact, when oidcring loops, ACSI submitted a request to BellSouth and received a 

Finn Order Confirmation from BellSouth that included a Written date and time that the 

cutover would trlcc place. The ACSI Interconnection Agreement (Section IV.D.2) 

requires that the p d a  a g m  on a cutover time 48 hours in advance of the cutover. This 

BcUSouth F m  Order Confinnation constituted such an ageemem. In any event, if 

BellSouth thought that it did not have an agreed upon cutover dare and time, its order 

monitoring processes should have ensured that the cutover would not take place. Instead, 

because BeUSouth did not kve  propa i n t d  procedures. BellSouth simply cut off. 

' 

Q. 

A 
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Q. 

A. 

Q. 
A. 

1.1 8 9  

service in several instances without coordinating the CUtOVer with ACSI at the time 

date indicated on BellSouth's own Firm Order Conhmation. 

BellSouth also claims that ACSI submitted unbundled loop orders with loop 

unbundling on on: day. and service provider number portability on the nexr BellSoulh 
, + + A d  C&k& 

Witness Varner, Tr. At 149. ACSI does -am. 
5 4  O R ~ C A  Mcf 87 W R ~  LFp/AupR+k /wed ,,'N %&./- 

thisawe- e t ~ t - ~ ~ t c m a ~ d - m m n n g - p m c -  weft 

~ b e n d l & o o p r d ~  cotr.slated-tnheir-respective 
. .  

n L t C f R S  

c h n l l l r ( d + h C - O r d ~ ~ ~ & a t + m s  

ar- e. ~ e l I s m h - d o e ~  . e r m k a p a b i l i t y - t o i & n t i ~ i ~ m i & n  

QI&Fsrifmy-czincd.-- 

HOW DID BELLSOUTH'S PERFORMANCE IN PROYISIONXNG TaESE 

UNBUNDLED LOOPS IMPACT ACSI'S MARKETING OF ITS SERVICES? 

ACSI customers routinely ask questions about ACSI's ability to deliver service. While 

ACSI has been able to m u r e  customers and is signing up new castomers in multiple 

markets every day,  Bellsouth's provisioning problems have not helped ACSI. 

Is THE PROBLEM RESOLVED AS BEUSOUTH HAS SUGGESTED? 

-- 

No. BellSouth claims that it was completely caught up with ACSI loop orders by 

December 18, 1996. This statement ignores the key fact that ACSI was forced to 

ponpone the placement of orders beginning on December 4. 19% because it could not 

rely upon BdSouth's unbundling processes. W e  BellSouth may have been caught up 

with orders placed at that time, ACSI had a total of I 13 access lina that customers had 

ordered from ACSI when ACSI filed its Georgia complaint on December 23. 1996. If 

BellSouth had the proper processes in place. these I13 access lines would have been cut 

over to ACSI a few days t h c r d e r .  Bccausc of the downtime in December caused by 

Direct Testimony of Richa;d Robenson (ACSn Page 12 
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BellSouth. these lines could not be cut over until weeks later. While BellSouth's 

performance has improved and unbundled loops 

from satisfactory. The basic problem is that BellSouth still cannot -- or will not _ _  
innall loops for ACSI at the & n e  intervals as they do for their own ~lail c~stomcTs. 

In fact, BellSouth has yet to provide statistics to what those intervals a=. Funhermom, 

BellSouth witness Mr. Vamer denies that this is even the relevant standard. Varn-. 

now being instalJed, it Rmains far 

. Exhibit 1. 

Q. Is BELLSOUTH (SURRENTLY PROVISIONING TEE SMALL. NUMBER OF 

LOOPS ORDERED BY ACSI? 

Yes, but it unclear how, and whether BellSouth's procedures M reliable and capable of 

handling the increased volume of loops as ACSI and other CLu3s increase their 

marketing effons. Although BellSouth has processed certain new orders without 

incident in recent weeks, BellSouth's refusal to give adequate assurances that it will k 

able to comply with the provisioning standards set forth in the ACSI Interconnection 

Agrrtment d e s  it impossible for ACSI to bc confident that BellSouth has a reliable 

system in place to unbundle the local loop. For example, in addition to funher ACSI 

volume in Columbus, BellSouth must handle loop orders from Montgomery. 

Louisville, B m i n g h ,  and 5 to 10 additional ACSI cities by year's end. BellSouth's 

rcgionahai ordering and provisioning systems must also handle signrfcant volumes of 

loop orders from Mf3, Ma. Intermedia and others. Before ACSI can effectively 

compae against Bcllsouth, it will have to be able to order and have insplled a 

significant volume of unbundled loops on a rehble  basis. To date, BellSouth has 

demonsuatcd no capability of handling high volumes of a c e s  k. I-; ACSI has 

every indication that Bellsouth st i l l  has not put systems into place for provisioning 

unbundled loops, given nate and federal laws cnactai in 1995 and 1996, tb! s h d d  

A. 

- 

Direct Testimony of Ricfiard Roknson (ACSI) page 13 
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4 Q. CAN ACSI COMPETE EFFECTIVELY IF BELLSOUTH'S STiUYDW 

5 

6 

have been in place months ago. hforcover, ACSI has no -on to expect that 

BellSouth will be able to cut over scores of CUStOmerS a day once ACSI's services 

establish even a modest foothold in Georgia and other BellSouth states. 

P 

INSTALLATION INTERVALS EXCEED THOSE WRICH BELISOUTEI. 

AVERAGES FOR XTS OWN CUSTOMERS? 

7 A. No. Service quality is as or more imponant than price in the local market. If an 

8 

2 9  

10 

1 1  

12 

13 

14 

1s 

16 for competitive exchange services-Them is no sigruficant, immediate, 

17 

18 

19 

20 

21 INTERVAIS? 

22 A. Yes. ACSI has askd BcLlSouth to agree to spa5fic insnllation h t e h  with 

23 

24 

ILEC, such as BellSouth, can g u m t e e  quicker innallation, either by longer standard 

intervals for CLECs or by expediting installation for its own customers, then m c  

service will be viewed as inferior. BellSouth will use such advantages to differentiate 

its product in the market. Notably, the problem is even worse when, as has been the 

case, ACSI is unable to meet promised delivery dates due to BellSouth's inabiity or 

unwillingness to perform under the ACSI Interconnation Agrrement. The fact that 

BeUSouth can embanas its competitor in front of CLlStomerS whenever it so chooses 

simply by dragging its feci is a very disturbing fcaturr: of the emerging market suumrr: 

?-- 

enforceable penalty in place today to act as a comfitivc safeguard when such incidents 

occur. I sce no remldy for this inherently anticompetitive circumstance ocher than 

spccficd provisioning intervals and a strong enforcement role by regulatory authorities. 

HAVE YOU ASKED BELLSOUTB TO PROVIDE PARII'Y IN INSTALLATION Q. 

prescribed penalties for f;rilurc to meet them. BellSouth has refusal. BellSouth did 

agree. however, to a general standard which obligates it to provide innallation services 

~ ~~ ~~ 

D k t  Testimony of Richard Robertson (ACSI) Page 14 
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Q. 

A. 

Q. 
A. 

Q. 

A. 

at parity with enduser intewals.' U n f O ~ n a t e l y .  10 date. BellSouth has nor honored [hac 

commitment. 

WHAT 0- PROBLEMS HAVE YOU EX'EREFiCED IN COh3TCTIOS 

WlTH LOOP INSTALLATION? 

In order to compete effectively, it will be necessary for ACSI to have electronic 

bonding or interfaces with a number of key BeUSouth operational suppon systems 

("OS"). The OSS used for electronic ordering and order tracking, as well as 

scheduling and monitoring of innallation, repair and maintenance, are just a few 

critical examples of the types of OSS to which ACSI must have access to. 

~ k . t r o v i d c a c m  
- .  

3-J. A south-* 
I I d y  . .  

. .  
JW 1 1997 f i 1 y - p  h-does-notpresnrly 

Qrnulv ep!widcaecess 10 ciiw 

- 

DOES THE INTKRCONNECTION A & X M E W  REQUIRE ACCESS TO OSS? 

Yes. in Sections N . C  and W.D of the ACSI Interconnection Agrument. Given the 

initial difficu~ties wirh ~ e ~ o u t h ' s  loop provisioning, ACSI believes that ~ e ~ ~ o u t h ' s  

electronic interfaces must be fully developed prior to BellSouth's entry into the in- 

region interLATA market. 

HOW DOES THAT AFFECT YOUR AB- TO COMPETE EFFECTIVELY 

wrra BELLsouTg IN THE LOCALMARKET? 

AI the p m t  h e ,  ACSI's volume is low. The current fax/manual ordering processes 

requiring ACSI to fill out five forms per loop an cumbersome. Momver,  in order to 

expand further, ACSI will have to increase its volume of orders expomntially in the 

Direct Testimony of Richad Robatson (ACSn Page 15 



1.193 

1 

2 

3 

4 

5 

6 

7 

r‘ 

8 

9 

LO 

I 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
F 

near future. Morwver, other large volume CLECs . such as MCI. Intennedia. and 

MFS. will  soon be entering the local market. Electronic bonding to BellSouth’s Oss is 

absolutely critical to suppon that growth. Without it. ACSI and other CLECs cannot 

hope to gamer significant market share. Interexchange carriers (“D(cs‘), for exmp\e, 

simply could not function if the lLECs refused to accept electronic submissions of 

changes in customers’ selations of their primary interexchange carrier (“PIC-). n e  

numbers arc simply too g m t  for manual processing. 

SHOULD WE ACCEPT BELLSOU’IH’S WORD THAT TEE NECESSARY 

SYS- WILL BE INSTALLED AM) THAT LCSC OFFICES IN 

BII(MINGRAM AND ATLANTA WILL BE ABLE TO HAM)= LARGE 

VOLUMES OF ORDERS? 

Q. 

A. No. While ACSI understands that Bellsouth is making efforts to put systems in p h ,  

given BellSouth’s initial performance. this Commission should wait to ensure that 

BellSouth systems arc developed and working before permining in-region intcrIATA 

competition. - 

HAS THE FCC INDICATED THATELECTRONIC INTERFACES WILL BE 

SCRUTINIZED IN THE SECTION 271 APPROVAL PROCESS? 

Yes. FCC ChzinnHn Reed Hundt has indicated that this issue is relevant to the FCC’s 

decision-rnakingproccu. TR. Daily, Vol. 3, NO. 30, Febn~ry 13, 1997. 

YOU T E S m  EARLlER THAT BELISOUTE ALSO IS ENGAGING IN 

ACTMTIES TEAT ARE IMPEDING ACSI’S ABILITY TO COMPETE 

-Y IN TEE MARKET FOR LOCAL SERVICES. CAN YOU 

Q. 

A. 

Q. 

EXPLAIN? 
A. We have secn an emerging panern of BellSouth activities seemingly intended to lock-in 

existing B C U S O U ~ ~  customen and prevent new entrants fnrm freely competing for 

Direct Testimony of Richard Robenson (ACW page 16 
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their business. For example. BellSourh has been signing up business customen 10 

multi-year contracts before opening its IOCal markets. These customers will not be 

availabie for CLEC competition. 

BellSouth has established an extremely troubling program that appears intended 

to effectively lock CLECs out of major office buildings, office parks, shopping centen 

and other similar locales. Specifically, BellSouth is enticing propeny management 

companies to enter crcfusiw arrangements with BellSouth under which the propeny 

managen arc paid handsomely for promoting Bellsouth's services to tenants of the 

property, and for refusing to establish similar promotional agrrements with CLECs. 

BeUSouth provided a copy of its Lener Agxzment ir for P r o p e ~ y  Management 

Services in ~spoaw to a hearing rtqutst. a copy of which is anachcd to my testimony 

marked Exhibit No. - (ACSI-4). 

Under the terms of BellSouth's standard fonn Property Management Services 

Agreement. Bellsouth obtains access - fste-of-charge - to building cnuance conduits, 

equipment rOOm space and risdhorizontal conduits for placement-of BellSouth 

equipment and other tekomrnunications facilities needed to serve building tenants. 
- 

The property manager also commits to designate Bellsouth as the local 

relecommunicatioas 'provider of choice' to building tenants and 10 promote BcllSouth 

as such. Many building tenants may not undentand thar they could choose to order 

service from a CLEC unnpaimr. In e r n ,  BellSouth agrees to Mlblish a 'Cmiit 

Fund' which thc pmpcrry rmnagtr can use itself or distribute to tenants. The Credit 

Fund is usable 10 py for selaed Bellsouth services (i.c., semiOan, n o n - r u h g  

installation charges, ac.). 

This program has at lean two anticompetitive effects, largely lmibutable to the 

facr that this arrangement is expressly M cu&uiw one. Fim, since Bellsouth is given 

Direct Testimony of R i c w  Robemon (ACSI) Page 17 
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"free" (no cash payment) access to the building conduit and riser, BellSouth is given 

inherent cost advantage in obraining use of these essential bottleneck facilities. Second. 

since the pmpeny manager must agree to promote BellSouth services exclusively in 

order to be compensated. BellSouth has crated an incentive for properry managen (0 

refuse to cooperate with ACSI and other CLECS in promoting services to building 

tenants. 

The property mmager is a critical gatekeeper in obtaining access to business end 

users, and Bellsouth has conspired with them in thew insrances to prevent ACSI from 

obtaining unfutcItd access to building tenants. Intcreningly, BellSouth argued 

strenuously a few years ago that regulaton must prevent shared tenant service ('STY) 

providers from impeding their access to end users in STS-controUed office buildings - 
now, BellSouth itself is engaging in the ~ame activity about which it protested so 

vociferously. 

DO YOU HAVE OTEER EXAMPUS OF ANTICO- CONDUCT ON 

THE PART OF BELLSOUTH? 

yes. ~ e ~ ~ o u t h  tias txen aggressively promoting the usc of customer-spccifc Contract 

Service hangemcuts ("CSAs') where it competes with ACSX for the business of a 

specific business c&mer. While there is nothing inherently wrong with CSAs, ACSI 

does not believe ttrat, given the other competitive advantages of BellSouth in the 

switchal senriccJ market, that BellSouth should be permined to lock in customers to 

long tum contna$ at this time. ACSI is principaJly concerned thu BellSouth could 

engage in priciag below cost. 

DO YOU EAVE MORE EXAMPLES OF BELISOUTH'S ANTIC0MPE"E 

ACTIVTTY? 

- 

Direct Testimonv of Richid Robertson (ACSI) Page 18 
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Yes. For example, BellSouth has b e t n  requiring sales agenu to sell BellSouth local 

services ucfusivefy. Indeed, BellSouth's sales agency agreements routinely prevent 

sales agenu from selling CLEC services for a year afer their BellSouth contract is 

terminated. Thus, if a sales agent wishes to market ACSI's services. the agent must 

terminate his or her &IlSouth representation and then forego selling ACSI services for 

at least one year to satisfy the non-compte provisions of BellSouth's exclusive agexy 

agreement. Clearly, this deprives ACSI of access to an imponant sales channel. 

BellSouth provided a copies of its Authorized Sales ~ r c w n t a t i v e  Agreements in 

response to a hearing request, a copy of which is attached to my testimony 

Exhibit No. - (ACSI-5). 

IN ADDITION TO TaESE EXAMPLES OF ANTICOMPETITIVE CONDUCT 

ENCOUNTERED IN THE END-USER MARKET. HAVE YOU BAD SlMILAR 

PROBLEMS WHEN COMPETING Wrra BELLSOUlH FOR CARRIER 

BUSINESS? 

Absolunly, particulariy with reference to BcUSouth's application of nomecurring 

reconfiguration charges ("RNRCs') toXccess c b e i  termination ( " A m " )  moves. 

In fact, in February 1996, ACSI filed a Formal Complaint with the FCC with reference 

to the grossly excessive RNRCs that BcllSouth hposed on MCs, ampt ing  to make 

an A m  move to ACSI. 

ACIL moves arr required whenever an M C  agras to switch aJl or pan of its 

dirut  rnrnLcd acccs W r t  scrviccs on a given route from the BcllSouth ncrwork to 

the w o r k  serficu offered by CLECs, such as ACSI. U s  typically quire  the 

payment of RNRCs to accomplish such ACTL moves. Unfommnatciy, BellSouth's 

RNRC's an applied inconsistently and have effectively shut ACSI and all other CAPS, 

out of the cusxomer facilitj market in Be11~0uth territory. 

Dircct Testimony of Richard Robertson (ACSI) Page 19 
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Q. 

A. 

In ACSI's experience. BellSouth has applied the RNRCs for XCTI. moves 

grossly anticompetitive fashion to prevent IXCS from switching to ACSI transwn 

services. As we explained in our Formal Complaint. which is appended hcreto as 

Exhibit C ,  the charges imposed on IXCs M not wonably related to the d i m [  costs 

incurred by BellSouth in making the ACTL move. Indeed, they arc inconsistent with 

the tariff mtes included in BellSouth's intcmatc access tariff. Even more troubling, the 

RNRCs imposed by BellSouth for IXC a c c m  network monfgurations to connect to 

ACSI services routinely far ex& the reconfiguration charges imposed by BellSouth 

when an M C  ordm rrconfgumions from one Bellsouth service to another. 

a 

This circumstance presents prospective CUstOmerS with t h r u  unsavory choices: 

(1) not to rrconfgure; (2) to rrconfiigure with BellSouth 50 as to avoid or minimize the 

excessive RNRCs; or (3) to move to ACSI and pay the RNRC CON or force ACSI 10 

absorb such CON. The only way for ACSI to make a reasonable bid for the business of 

a potential access customer. therefore, often is to offer to pay for the SigniiiCant and 

unreasonable reconfiguration costs imposed by BellSouth. Unfommtely. this is almost 

always mfeasible. As a result, ACSI's gforts to convince otherwise rcady. willing and 

able access customers to switch from BellSouth transport services have been stymied. 

CAN YOU OFFER ANY SPECIFIC EXAMPLES OF WHEN BELLSOUTH'S 

RYRCS HAVE BEEN A PROBLEM? 

Yes. At, outlined in ?he auachcd complaint (Exhibit No. - (ACSI-3)), in one 

ins-, an IXC agreed to move thinem (13) DS3 circuiu from BellSouth to ACSI. 

ACSI prareded to p w  for the rrcodigudon. including the purchase of OC12 

equipment to accommodate thc rollover. However, a a result of Bellsouth's excessive 

RNRCs, ACSI Ion this five-year contract worrh an expaxed S500.000 in revenues. 

D k t  Testimony of Richard Robenson (ACSn Page 20 
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A. 

Q. WHAT IS TRE RELATIONSHIP BErWEEN THE PROBLMS ACSI HAS 

EXPmcED AND BELUOCTH'S DESIRE TO FLEl3- TEE -T 

FOR INTERLATA SERVICES? 

BellSouth's interest in obtaining permission to reenter the interUTA services maker 

constitutes the principal incentive BellSouth has to interconnect with locd competitors 

and to correct anticompetitive abuses. Even before BellSouth has obtain4 its . 

interLATA approvals, it has proven unable to ruin engaging in a variety of 

anticompetitive activities. Once it has obtained interLATA clat;mce. and particularly 

if competitive safeguards arc not developed, thcrc will k liole left to c o d  

BellSouth's anticompetitive tendencies. Once BcllSouth has passed through the 

turnstyle and has been authorized to reenter the market for bterUTA nrvim, it will 

be nearly impossible to rrvatt this authority. Thus, it is absolutely impenrive to 

ensure that BellSouth has fully complied with all of the requirements of Section 271 of 

the Act, and that BellSouth is not hindering the development of a competitive local 

market, before this Commission should suppon BellSouth's FCC application for in- 

regon interLATA service. The provisibn of unbundled loops and number ponability 

arc two items on the founeen-point competitive checklist of Section 271 of the Act. 

Regardless of the terms of BellSouth's Stazcrncnt of Gcncnlly A d a b l e  Terms and 

Conditions ("SGATC"), ACSI's complaints before this Commksion and the FCC 

demonsuacc that BellSouth has not ma these items. BellSouth should be denied reentry 

into the iprrgion imaLATA market on this basit alont. Funhermort. BellSouth's 

anticompetitive khovior demonsuates that it is not in the public interest for BellSouth 

to be allowed to retnrcr the bterLATA market until it laas implemented actual 

competition in its local markers. 

SHOULD TBE COMMISSION APPROVE BELLSOUTH'S SGATC? Q. 

Dirut Testimony of Richard Robertson (ACSI) Page 21 
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A. The SGATC makes services available to CLECs. It should only be pet-tni~ed io go 

effect, however, with the explicit caveat that it does not meet the 14-poini Checklist. 

DOES THIS CONCLUDE YOUFt TESTIMOhT? Q. 

A. Yes, it does. 
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three and then number res?ec=ively. 

(The S.-z.:mer.=s referret : z  

were marke:! for ldez=if:=a:ion 

as ACSI Zxhibit Nos. 3 through 

7.1 

BY MR. DOWDY: 
t 

Q 
testimony? 

Mr. Robertzon, do you have a sumnary of your 

A I do. 

Q would you give that at this time? 

A Sure will. We feel this is a pretty simple 

issue - -  or at least from 5ilr perspective. we are 

interested in the development in local competition. We are 

not.interested in :he interLATA market. That's not of us. 

3ze of the things :!I?: wegeed is to make sure BellSouth 

supports the local competition when it is not in their best 

in:erest after they receive interLATA relief. I think both 

3ellSouth and ACSI agree that the interfaces are very 

complex and that ACSI has had problems in provisioning 

services in Georgia and that BellSouth has addressed those 

issues. To be fair I would not suggest that ACSI has not 

had problems in that process, as all new processes are. But 

the issue is how w e  assure that any future problems that we 

have are addressed. .; 

- 

I 

. 
Currently BellSouth has an interest in getting 

. .  
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customer? 

A Yes. And fa: calling ou:, he di5n': have any Sial 

tone. 

Q Okay, so your customer couldn't make ou:going 

calls and wasn't receiving :he incoming calls. 

A Right. So we got that corrected quickly. One of 

the things was the hunt group had changed, it was hunting 

from the bottom instead of the top, which was really 

probably good news because we found it quickly instead of 

later on. 

-:->My . ,  only concern is the future. 

They have a significant amount of motivation to do that now. 

All I want to do is just make sure that we have some 

mechanism in the-future to make them as interested in doing 

it then as they are now. 
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A Well, four ~3 five :?ocrs, y s s .  

Q Okay. S i n c e  :hac zime - -  wei,, iec’s sap S-ECD 

you filed the complaint on Decen-ber 23rd. have :;?ere been 

any severe service disruptions of thac nature? 

.. . 

A I guess - -  
Q That you’re aware of? 

A I guess it depends on what you consider severe. 

It seems to me that we can - -  when we take a customer and 
they have 18 lines at six different locations and put them 

down for a relatively short period of time, 30 minutes -- 
around 30 minutes, I’m not specific on the time, and have 

their whole business shut down for that period of time 

during what would be considered their busy hour and deny 

them service, that seems like a pretty sevete interruption, 

y e s .  

Q Okay. Let me ask it this way. Since December 

23rd. we arrive at customer-desired due dates. BellSouth 

and ACSI arrives at a customer-desired due date. correct. 

with regard to each unbundled loop order? 

A Right. 

Q Since December 23rd, to your knowledge, has 

BellSouth failed to meet any customer-desired due date on 

any crder for unbundled loops? 

A Not that I‘m aware of. Of course, you are aware 

of the fact that after we had the problems early on, we fed 
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Jus: suf5i:P ir =a say, :Se - -  ?aragraz?. 16, =Des 
i t  read - -  and :hac's e-:itl~d 1m;lemez:azion zf .Ac=eeT.e;.=, 

i s  that correct? 

A Yes. 

Q And basically does that cmtemplate thaz the 

parties, within 30 days, are to sit down wich each other and 

agree on a schedule f o r  implementation agreement that would 

include ordering, testing and full operational time frames? 

A That's correct. 

Q And to your knowledge, did that occur? 

A It did. 

Q It did? 

A Yes. 

Q Was there an implementation schedule worked OUC? 

A i know :hat :here were at least eight differen: 

meecings, conference calls and face-to-face meetings working 

cut those schedules. And I was not involved in any of those 

buc I assume that they w c r e  done to the satisfaction of both 

BellSouth and ACSI. 

Q Was there any testing done with regard to the 

provisioning of unbundled loops? 

A Yes, there was. We sent some test orders through 

and they worked. 

Q When was that? 

A Before we entered the orders. 
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Q What, :he NoveFber 15 c-o 20 zinc frame? 

A Yes, right. 

Q Okay. 

A And I assume that BellSouth also tested zheiz 

?recesses and did testing of unbundled loops and :hose type 

chings to make sure it went through their process. That's 

Jhere we had the problems. 

Q How many test orders, to your knowledge, were 

there - -  were run through? 
A I think there were 16 orders that included 

snbundled loop and remote call-fowarding. I think most of 

them are RCF or SPNP. I guess is what it's - -  service 
provider number portability. 

Q There were 16 orders? 

Sixteen orders rotal. A 

Q And do you know when, of your own knowledge, when 
7 

those test orders were - -  
A They were done prior to us giving you live 

traffic . 
Q fn this Kentucky article it mentions, in the third 

column, that the ACSI marketers have been preselling the 

service for about 30 days and had 400 lines sold. 

Did - -  do you know if ACSI did any preselling of 
the service in Columbys? 

A Yes, they did. 

I ! 
! 
I 

! 

I 
I 

! 
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