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VIA fEDERAL EXPBESS 

Ms. Blanca S. Bayo, Direc1or 
Oivisio.n or Rocords and Reponing 
florida Pubhc Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee. Florida 32399-0850 

AuguS1 I. 1997 

Rc: Dockel No. 970768-rP; Wirclc.u One Nt•nmrlc 's Memommlum 

Cr 11ra Sprini-Fiorfdo 's Motion 10 OISIIIISS 

Dear Ms Uuyo: 

Please find enclosed ror filing lhe originallllld fincrn cop1es or W1relcss One Ncl\<orl. 's 

Memorandum Conllll Spri.ni-Fionda's Molion to Diamass. Also enclosed. pursua.nl 10 Rule 25· 
22.028, Florida Administrative Code, is a double-sided. hiJ!h-denslly diskcuc conlnming 1hc 

mcmcmndum. The memorandum was ronnaued as WordPcrrcct ror Windows t!?Cumcllls under 

1he Windows 95 operating system. 

CK Enclosed arc an addilionalthrce cop1cs or Wireless One Nelwork's Memorandum ('onlra 

F !, Sprin1-Fiorida 's Motion to Dismiss. Plca.sc: dale slump and return lhcsc three cor•cs 10 I he 

~p cnclo5cd selr-addresscd envelope. 

_5_ enclosures 
- cc: James A . Dwyer 

Frnnl. Heaton 
{_ Ch~~rles J. Rchwinkel. eaq 

Beth Culpepper. Esq. 
N, ' --- 96087 JC 
:)TH _ _ 
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DEFORE TilE FLORIDA PUBLIC SERVICE COMMISSION 

In Re· Complaint and/or Pc11t1on for Amitrat1on ) 
Agamst Sprint-Florida, lnc:orponlled by Wireless ) 

One Network, L.P. d/b/a Cellullll' One of Southwest ) 

Florida. Pursuant to Section 2S2 of the Telccommun·) 

ie~tions Act of 1996 and Request for Expedited ) 

Hearing Pursuant to Section 364.058. F.S. ) 

Docket No. 'J70788·TP 

WIRELB$ ONE NETWORK'S MEMORANDUM CO.'VTRA 
SPRINT-FLORIDA 'S MOTION TO DISMISS 

I. lnrroductlDn 

ThiS is a case about an 1nc:umbc:nt local exchange company. respondent Spnnt· 

Florida, Incorporated ("Sprint"). that negotiated and Implemented an sntereonnccllon 

agrc:c:mcnt with one Commercial Mobile Radio Service ("CMRS") provider. Pnlmcr 

Wireless. Inc:. ("Palmer'), and then -..c:nt to unla...,ful lengths to deny other CMRS 

JUO\Iden. mcluding Wireless One Network, L.P. ("WirclesJ One"). the terms or that 

agrc:cmcnt. As alleged in Wireless One's oomplaint. Sprint's conduct violated the 

specific provisions of the TclccommJnications Act of 19% that requ1rcd 11 to submit 

ALL or llS intci'COMection agrcc:mcnts to the Floricb Public Scr.' ICC CommiSSIOn 

("FPSC'') for 11pproval (47 U.S.C. § 252(e)) and. sndeed, vtolated the ovcrallsntcnt of the 

Act that all telecommunications c:arrien, inc:ludmg CMRS prov1dcrs. be pro• itlcd 

interconnection on a nondltcnminatory basis 
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Sprint's failure to timely lilc: the Pnlmer tntcrconnccuon a~;r~-.:rnc:nt wtth the 

FPSC1 in tum prevented the FPSC from llmdy approvin~ the: a~r.:cment and mnklllt; 11 

available to other CMRS providers, as required by 47 U.S.C. ~ 2S2(h). Sprint's delay 

prevented Wireless One from adopting the ugrcc:mcnt under 47 U.S.('. § 2S2(i) and has 

resulted in Wireless One's overpayment to Sprint of approximately S3U.OOO per month. 

It is rather remarlcable that Sprint now seeks dismissal of thts action un the ba5ts 

that the FPSC has not ye1 approved the Palmer tnterconnection agreement when Spnnt's 

unlawful conduct is responsible for the delay. Indeed. to suppon this basts for dtsmis.~ul. 

Sprint mischaracteriz.es this action only as a formal atbilrlltton proc:ccdmg under wlmh 

Wireless One: seeks only to adopt the Palmer agreement Spnnt has t~norcd that Wm:lcu 

One ht1.~ tnvoked the FPSC's complaint jurisdiction to require Sprint to comply with the 

temu or the Telecommunications Act and to pro\•tde redress for Sprint's unlawful 

conduct.' 

1 Wurku OM lt'COJDo.<a !hal Spnnl ftlcd Ill< Palmet llllCfConnr<UOn a&r«tnmt '"lh lhr I'PSC on M•) 

20. t997, "hJ<h """'" Wurt<U One '• rtqudllhat the FPSC c~t Spnnt to l'ik Ill< •ar«m<nt on tim 

rrocc«hllj~ Spnnt !'tilde tbe 111111& only an •• IU nonfeuancc wu rrpon<d to the FPSC JtaiT. "hoth 

ducctcd that the apecmcnt be l'ikd. The untimely rdina of the PtJrncr aancmcnt on May 20, 1997. "eol 

an" otJ March I, 1997 effective dttc, docs not ah<1 Wirclcu One's compl11nt that Sjonnt'• f11lur< m 
urncly •ubmot the apecmmt J>R''<nt<:d the FPSC fl<om approv1111 ot aJid Wucku One uom adoptona ot• 

t.cmu. "hK"h ruuh<d on an Ovctpe)"ff''n\110 SpnD1 of lppniJUmatcly S30.000 a month 

I. 'The complaint al\dlor pcdrioo ac:nally ., 1 form.al p<bloon for arb1tratton only Ao 1 

formal arburauon p<Uiioa. the acoon " premature h«aUK 11 "*' lil«l r<•m w tltt 

arburalion wondow Htablilh«< in • 7 U.S.C. f 252(b)( l ) 

2 Tlus Kloon IS pmnatur< h«a""' a ttl«onwurua1100> ram~• c.anno4 opt .nto In 
lllterconn«tooo •Jrttmnl w>de< 47 tJ S ( t 2S2(o) that the ~l'S<'oon not }Tl appro•«l 



• • 
II. A'7Jument 

A. Tlte Complo/nt/Pnltlon Is Not Pr~motuu Undl'r 47 U.S. C.§ 152(b) 

Sprint bases its motion to dismiss upon the false prcmase thllt the scope of thas 

action is limited to a formal petition for arbalnlllon. It is on this basts th.at it reasons that 

tbe petition is premature bccllusc: the: arbitrntion window has not yet opened.' Wireless 

One: clearly explained the following in its memorandum supportang us Complaint nndlor 

Petition: 

'W treless One has 1tyled this action as n complaint nndlor 
pclition for arbitrntion due to luck of guidance in the 
Telecommunications ACI Md the FPSC's rules liS to the 
appropriate mechanism for a third plltly to obtain the terms 
and ccoditions of an cxi11ing intc:rconnce1ion agreement. 
Indeed, in ill order implcmcntang the Act, the Federal 
Communications Commission urged state commissions to 

establish an expedited process for the adoption of such 
agreement& outJido of the confines of the negotiation and 
tubitration procedures Kt forth in 47 U.S.C. § 2S2. See In 
the Motter of thc IACal Competition ProlistOIIS of thc 

Telecommun/CDtlons Act of 1996, CC Docket No. 96-98 
(August 8, 1996), 1 1321. Accordingly, Wireless One 
seeks to invoke the FPSC'a complaint jurisdiction twcr 

Sprint, on an expedited bliSis pursuant to Fl. St. § 364.058. 
ln addition. Wireless One has ancludcd the anformnuon 
required in a petition for arbitrntaon under 47 U.S.C. 

2S2(b)(2)(A) should the FPSC choose to treat thas matter 

consistent with the procedure for arbitration. 

Sec Wireless One's Memorandum in Support, fn I . 

Wireless One filed this Ktion as a complaint proceeding under § 2S-22.036, Flu 

Admin. Cede, and, because of the IKk of guidelines by the FCC and the I PSC. pi'C$Clltcd 

' Sprmt lncoonctty ... un~et thallho atbtlnllun ,..,ndow Ia calcutat<Cl fron> tho d••• uf r<e<ipl of Wortlru 

001<''11<11« of Apnt9, t997, .. hKh r<quni<Cl addJiional ncaotoaiiOIU wtlb Spnnl, llowevtt, Woocltu One 

r.m requal«<< neaoua"- by l<nor or AUJUSI 2. I\)Q6 Spnou'• c:ontonued ...... , ........... tluouJ b and""' 
dx azbtln!IOII WtncloW eslabhshcd upon lU rCCCtpl Of IJJu ktkt haJ opmll<d IO •U) lhe <k»Utr of IIH' 

formal azbolnl!Oft WUidow, u b.u IU delay "'lit1111 1!1< Palmn mtrrr'>IUI«tton •Jl'.,..""'"' llllO>, Spnnt'• 

afl..,..OI that thu ICI!Oft b pr<mtllln fun no lx11n undn IU COn>nC'ru> plftUot1f'IIOO thai the l<qU<>I fa. 

•rbtlnltion u b&l<d on the Apnl9, 1997 lenor. 
3 



• • 
the FPSC with the infonnation required by the FCC's u.rbttrataon ~unlcltncs ( 8< c 47 

U.S.C. § 252(b)(2)(A)) should the FPSC proceu the complaint cousistcnt with rite 

aroitration procedure in 47 U.S.C. §§ 252(c) and (d). Neither the complaint statute nor 

the Telecommunications Act of 1996 requires that a telecommunications carrier wail until 

the arbitration window opens before seeking redress of an incumbent LEC's unlawful 

conduct in failing to timely file an intcreoMcction agreement and to mM.e tl available to 

other carriers on a nondiscriminatory basis. Indeed, the FPSC has reco~tLCd that a § 25· 

22.036, Fla. Admin. Code, complaint lies for enforcing the provisions of 

Telecommunications Act of 1996. See In Rt': Petition IJy KMC Telecom Inc. for Rrluf 

tn Accordont'e ·witlr Seclion 252(1) of tire TelecommllnfratiofiJ AN of 1996, wttlr Rcsput 

to Refusul by Sprint-Florida, lnt'orporatcd to MaliC At'OIIaiJie Om· Term ill a Prrworuly 

Approved lnterconnectton Agreement, OocJ(ct No. 970496-TP (Order No. PSC-97-0722· 

PCO-TP. Issued June 19, 1997). Moreover, the United States Coun of Appeals for the 

Eight Circuit recently rccogni7.ed the Slate commission's complaint jurisdtction to enforce 

the provisions of 47 U.S.C. §§ 25 I and 252. when it expressly rejected the FCC's 

jurisdictional claims under its own complaint statute. 47 U.S.C. § 208 Sec Iowa Uttftms 

Boord, et al .. v. Federal CommllntCDtiofiJ CommiSSIOn,_ F.3d _ . 1997 WL 40401. at 

11-13 (8th Cir., July 18, 1997). 

Simply put. the fonnal arbitration window plnys no pan in this proceeding. The 

FPSC ha: jurisdjetioo to process this actton under its complatnt stntutc and, tu 

dttem1inin11 whether Wireless Ont' is entitltd, intu aJ,a, to the Palmer 3JP'Cc:mtnl. may 

consider the atbitralion stJindar<b of 47 U.S.C. § 252(b) Md (c). 
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B. It Is /mmaterllll that the FPSC /las Yl't to Appro~·~~ :!:~ Palmu 

Agretunt n t. 

As its second ground for dismissal. Sprint asserts that the FPSC first must approve 

the Palmer intc:rconocction aj!n'Cment for this mat.er to be npc: for adjudication. Of 

course, had Sprint timely submincd the Palmer agreement to the Commission as required 

by 47 U.S.C. § 2S2(e), the FPSC already would hnve made its rulin11 and this issue would 

be moot Tile FPSC should not permit Sprint to usc the nonfeasance which ts the basis of 

this complnintto its own benefit, and to delay fun her Wireless One's n11h1 to opt into the 

Palmer agreement. 

Indeed, it is because of the already lengthy delay in submming the Palmer 

agreement to the FPSC that Wireless One requested that this complaint be expedited and 

that the: pprc approve the Pa;mc:r agreement within the context of this proceedin11. 

Sprint cites no law that would prevent the FPSC from doing so. 

Regllnlless, and as a p;acllcal maner, the Palmer agreement must he appro\·c:d or 

rejected by August 18, 1997 or it will be deemed approved pursuun' to 47 U.S.C. § 

2S2(eX4). Because that date may precede th: ruling on this motion nnd cc:r1nmly rrccc:dc: 

the resolution of this case. Spnnt's argument on thiS point will become: moot and the 

FPSC will be able to make the merit detennination of whether the: Pulmcr agrc:cmall 

should be made uvuilablc to W1reless One. 

C. The Complaint Alleges Ftuu II hldr, If Establlsl,.•d, ll'ould l:.'nt/111' 

Wireless One to Rtdhf. 

In order to sustain n motion to dismiss. the moving pany must show thnt the: 

complaint fails to state a cause of action for which relief may be granted. TI1c: ~llc:llallons 

in the complaint must be taken as true and considered in he light most favorable to the 
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petitioner. Sc:c:. ~g. , In Re: Pe1ition for Arbitration of Dupllle with Hci/Sourh 

Telecommunications. Inc., Regarding Co11 Forwarding. by Tele11ct of South Florida, l11r .. 

Dockc:t No. 961346-TP, Order No. PSC-97-0072-FOF-TP: 1997 WL 40927 (January 2J. 

1997): Ralph v. City of Daytona Beach. 471 So.2d I. 2 (Fla. 1983). 

Wireless One's complaint is cognizable under § 25-22.03C,, Fin. Admin. Cntle, 

which provide:$. 

A complaint is appropriate when 1 person complains of an 

oct or omission by a person subject to Conmussion 

jurisdiction' which arrccu the complainant's substantial 
intc:rc:siS and which is in violotion o r o $tatutc cnrorccxl by 

the Commission, or Commiuion rule or order. 

Wirclc:u One's complaint alleges that Sprint failed to timely submit the Palmer 

intcrconncctioro agreement to t.hc FPSC as requiretl under 47 U.S.C. § 252(c) and thatthas 

unlawful conduct prevented the FPSC from timely approving the agreement and Wireless 

One from adopting it pursuant to 47 U.S.C. §§ 252 (h) and (i). Spnnt's unlawful conduct 

affected Wireless One's substantial intc:rc:st by dcpnvmgll of the agreement commencang 

on MIU'Ch I, 1997, and resulted in an overpaymc:ntto Sprint of approximately S30.000 per 

month. Sprint's duty to comply with the provisions of 47 U.S.C. ~ 252 as enforceable by 

the FPSC (Sec Iowa Utilities Board, supra), and the faciS alleged. if proven. ~~oould 

permit the FPSC to provide Warclc:u One the relief it seeks: 

I . 11 dctcrminBtion that Sprint's conduct violated 2S2(c) and 252(i). 

2 . application of the Palmer agreement to Wireless One pursuant to 
252(i): 

3. a refund in the amount of overpayment that Sprint's unlawful 

conduct has cau~. pursuant to § 25-4.114, Floridn Adman. Code, 
and 

• Sprint docs no1 .,..,tal thAlli as ~~ 1<1 the FPSC' s JUiasdocuon 
6 
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4. olhcr relief dctcnmncd by the FPSC. which ·· c ald mcludc 

sanctions apnst Sprint for iLS unlawful conduct. 

Wherefore. Win:less One requ~LS llwat Spnnt's motion to d1sm1ss th1s ncuon he 

denied. 

/061dl J . 

Respectfully submmro. 

Dane Stinson 
Lnura A. Hauser (Fiondn Reg l\o.0782114) 
ARTER & HADDEN 
I 0 West Broad S trect 

Suite 2100 
Columbus. Ohio 43215 
614n21-3155 (phone) 
6 141221-0479 (fna;imile) 

7 
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CERTIFICATE o,.-S/;'RV/C£ 

I hereby ccr1ify that :a copy of the fon:going Memorundum Contra Spnnt"s Mollon 

to Dismiss was served upon the followmg panics by ordmary U.S Ma1l. postage prqlnid. 

on thi1 1st day of August. 1997. 

Charles J. Rcltwinkc:l. Esq. 
General Anomc:y 
Sprint Florida. Incorporated 
I 3 13 Blair Stone: Road 
MC FLTLH00'07 
Tallahassee, florida 32301 

106761 J 

W1lham A Adwns 

Beth Culpepper, Esq. 
Division of Legal Scrv1cc:s 
Flond:a Public Scrvu:c Comm1ss1on 
2540 Shumard Oak Oh d 
Talla.hnsscc. Flon® .l2J'J')-1J8>0 

l 


	5-15 No. - 2562
	5-15 No. - 2563
	5-15 No. - 2564
	5-15 No. - 2565
	5-15 No. - 2566
	5-15 No. - 2567
	5-15 No. - 2568
	5-15 No. - 2569
	5-15 No. - 2570



