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A meriStcel Corporation; t' b-:.- _:{'I - •j'/ . . ,., 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Proposal to Extend Plan for 
the Rccordina of Certain Expenses 
for the Years 1998 and 1999 for 
Florida Power & Light Company 
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) 
) 
) 

Docket No. 970410-EI 
Filed: August 6. 1997 

AMENDED AND SUPPLEMENTAL 
PETITION AND PROTEST OF PROPOSED AGENCY ACTION 

OF' AMERJSTEEL C0~0RATION 

0\.\'u .• ,. " 
Htl r.~r-~ 

At its agenda conference held on July 15, 1997, the Flonda Public Service Comm1ssion 

("Commission'') heard orul argument on AmcriSteel Corpornuon's ("AmenSteel"l ?ettlton and 

Protest ofl>ropo$ed Agency Action (the "Pettuon'') ~bung to PSC Order No PSC-97-0499-FOF-El 

("PAA") filed in this docket. as weiiD.S Florida Power & Ltght Company's ("FPL") Molton tn 

Dismiss the Protest. The ?AA extends a plrul, approved in 1995, that allows FPL to take ~ddtl!On;,l 

charges to offset revenue growth. Charges Will be taken to accclernh: recovery of regul:llory assets, 

modify capital cost recovery of gcncratmg assets and other unspcctfied deprcctauon cxp<:nSC In the 

docket which originally approved this plan. the Commission found AmcnStccl's subst;mttalmterests 

were affected by the pi!Ul and gJ'IIllted AmcriSteel's request to Inter. cnc as a p:my over FI'L 's 

objections. ln this docket, the Commissioners' questtomng at oral argument suggested a dramatiC 

reversal of cstablisbcd Conunission policy and practice ~gardmg the st!Uldmg of uttlity customers 

such D.S AmcriSteel to participate in rate ~lated dockets where ut1hty eammgs arc affected. but an 

immediate change in rates is not proposed. AmenStccl submits this Amended and Supplement.!! 

Petition and Protest (''Amendment"), to address the contc:mplated change tn poltcy rcgDnltng 

customa standing ~quircments, to rcstJUe AmcriStec:l'a objccuon to the I' AA and lo drscuss leg~ I 

deficiencies an the PAA The Amendment IS tn addition to AmcriStccl'5prcvtously filed Pc:uuon 
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which it incorporotes hc:rc:in by reference. In support of this Amc:ndmcnt. AmcriStecl states 1\S 

follows: 

I. THE NAME AND ADDRESS OF t'ETITIONER IS AS FOLLOWS: 

AmeriSteel Corporation 
5100 West Lemon Street, S•J.ite 312 
Tampa. fL 33609 

I . Documents relating to this proceeding may be served on AmcriStcel by serving them 
on the following individuals: 

Richard J. Salem 
Florida Bar No. I 52524 
Marian B. Rush 
Florida Bar No. 373583 
Salem, So.xon &. Nielsen, P.A. 
101 East Kennedy Boulevard 
P.O. Box 3399 
Tampa. florida 33601 
Phone: {813) 224-9000 
Fax: (813) 221-8Rll 

Petc:r J.P. Brick:field 
James W. Brew 
B ricldicld, Burch cue &. Ritts, P.C. 
1025 Thomas Jefferson Street, N.W. 
Eighth Floor-West Tower 
Washington, DC 20007 

Phone: (202)342-0800 
Fax: (202) 342-0807 

II. STATEMENT OF THE EFFECT OF THE COMMISSION'S DETERMINATION 
IN THIS DOCKET ON AMERISTEEL 'S SUBSTANTIAL INTERESTS 

A. AmeriStcel Hu A Substaotlal loterest That Will Be Directly Affected By The 
Outcome OCTbe Commluloo,•s DetermloaUoo In Tb!J Proeeedlng 

2. AmeriSteel operates 1 steel recycling and mllllufac!Unng fKility that is located m 

Jacksonville, Floricla. The J~nville plant uses an electric arc f= to melt scrup steel nnd casts 

the resulting molten steel into long strands in 11 continuous casting process. The pllll1t produces rcbJr 

and rods that are used in 1 variety of highway, building construction and other applications 
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3. AmcriStcel's Jacksonville mill receives electric service from FPL. FPL lists 

AmeriSteel as one of irs top 20 electricity customers in documents lil:d will• tl1e Federal Energy 

Regulatory CornmiJsion. As a large customer of FPL, AmcriStcel has a substantial interest in 

regulatory accounting changes that affect recovery of investments ch:irged to r.1tc:payc:rs and FPL 

~:ported earnings. AmcriStcel has a signifiCllllt interest in ensuring that FPL docs not take 

unnecessary or unwarnnted clurges. The proposal to extend the Plan described in this docket 

creates a huge amount (roughly $200 million per year) of additional charges that will offset FPL 's 

revenue and earnings growth in the years 199& and 1999, and should serve to prevent FPL from 

experiencing excess earnings in those years. Jf ·the plan is approved, FPL will take al'proximately 

S I billion in added charscs and accelerated ane~ recovery between 19l)5 and 1999. These charges 

have had and \viii continue to hllve a significanu effect on any assessment of excess FPL profits. 

B. All FPL Customers Have Standing to Participate Ia Tbls Docket 

4. The Cono.mission's rules provide the standard for a customer and other parties to 

challenge proposed Commission actions. FAC 25.22-029(4) (Pomt of Entry Into Proposed Agency 

Action Proceedings) provides: 

One whose substantial interests may or will ~ affected by the 
Commission's proposed action may file a petition for a § 120.57 
hearing, in the form provided by Rule 25·22.036. (emphasis 
supplied.) 

5. The PM will dcprcu FPI..'s c;amings substantially in 1998 and 1999, ju~t as the plan 

hll!llowered FPL earnings in 1995 and 1996. The action will directly affect all FPL's customers' 

substantial interests in FPL'a cost recovery, earnings nnd rotc levels. Consistent with prevailing 

Commission policy and p.r11Ctice. AmcriStecl hilS standing to interve.1e as a pnrty in this docket. 

J 



(I) Cllltomtra II ave A Subrtaotlallultrt.st ln All Cbangesln UtUIIy 
Cost Rtcovery That Must Be Approved By The Commlulon 

6. At oral argumcuc, Scaff Chief Counsel for Elcclric & Gas Eliu seated: 

Mr. EUu: Well, certainly before today I wu always of the opinion that a 
customer of the utility had standing to challenge an expense that was to be 
included in regulated earnings, and that that in and of itself- [Mr. Elias 
interrupted by a question.) . ... 

Oral Argument (TR 73-74). This stlltemcnt nccuratcly summnriled the prevailing Commission 

practice in applying Rule 25-22.029(4) In a lrTiditional rate cue, all customers of a utility hnvc nn 

undisputed aubrtantial interest in every aspect or a utility's recovery of costs in rates This customer 

interest is not limited to the reasonableness of the overall level of "ltes, but encompBSses each 

clement of the revenue requirement upon which bue rates an: calculated. These tncludc the level 

of expenses, depreciation rates and amonization iehedulcs, decisions to defer or accelerntc cost 

recovery, rate design, and all other ml1011C' of IICCOunting, finance, regulatory policy, and other issues 

within its jurisdiction that the Commission considers when setting rates. '!here is no clement of the 

rate setting process that docs not affect the substantial interests of each and every FPL ratepayer. 

Customers CllllllOt i>c allowed t.o panicipnte In some rote related matters but precluded from others. 

7. If a utility seeks ClOY Commission approval required by law or rule to change its 

pattern of recovery of costs incurred in the provision of utility service, n customer's intcrc:st in those 

changes arc exactly the same u they would lx: in a docket where a utility proposes to increase its 

rates. No matter bow the proceeding is captioned or docketed, the proposed nc11on 1s rule related. 

The proposed a.ction directly affects the utility's earnings nnd its revenue rc:qui~mc:nt, and it ·may 

or will" o.fTect rates cluu'ged to customers u well. 

8. Ratepayers always have 11 substantial interest in the kvel of 1111 electric utility's 

cnmings. Onte bue rules are 6el, rates can be reduced if earnings are found to be exccss1vc. 



Customers have an undisputed subsllU!Ual intc:teSI in receiving the lowr.st rCIUOnable rilles for 

electricity, and onc:c base rates IIC ael they have a veated interc:at in secang a utility ovoid unf01ir and 

unreuonable cJwacs, and exceed the top end of tho authorized return range. The Commiuton hu 

an obligation to conswnen to ovencc utility fi!Wlclal pct{ormance vtgilantly and to initiate excess 

eaminp htvestiptions and adjust rates accordingly when coarmngs based on prevailing b3Se rates 

would be excessive. Thel Commission's earnings surveillance program is grounded on the prem11e 

that factors affecting earnings caltlllations lite central 10 customer intercsll in reasonllble n1tcs. 

Piecemeal changes 10 expenses !hat must be approved by the Commiuion and that alter FPL 's 

revenue ~cnl and expected canungs have 1 direct impact on that subsllU!tial customer antcn:st 

9. Due to an economic climate highly favorabl: to the uulity, i.t .. steady growth m sales 

o.nd declining O&M and capitol costs, FPL lw ovotdcd a base rate increase for mt~ny y=. ond by 

all occounts i1 not likely to seck a b3Sc rate increase in the foreseeable future. It has, however. 

sought and received ConuniiiSion approval to change depreciation and ornon1ution schedules and 

accele:nue rccovc:ry of deferred costs without a proposed change an niles tn S«=' em! 11Utanccs 

Individually and collectively, these actions have reduc~ FPL 's reponed cammgs and thereby 

pre\ented or delayed FPL from exceeding the top of its authorized return. FPL customers have a 

clear, direct. and 1Ubst1111tial interested in these individual dockets. just as they would if the expense 

changes wen: proposed in 1 rate case. The PAA allows FPL to uke roughly S200 million per year 

in added charges, the added expense will depress FPL's regulated carmngs tn those )ears Th1s 

directly affects any exceu earnings cvaluotton for this period that may lead to lower n11cs 

Cunscqucntly, the ~etion "may or will" olTeetthe substantial interests of every FPL ratepayer (Stoc, 

FAC 25·22.029(4)). AmeriStecl. which pays electricity biUs cxcccdil'lg Sl mtlhon each month and 
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is one ofFPL'a largoat customers, has a substantial interest in the Conunission':s detcnniruuion in 

this docket 

(2) Current Commluioa PoUcy Recogalus Customer St1111dlu& lo 
DocketJ To Modify Depreciation Practices And Other Cban&es 
Ia COJt RtcOvery Tbat Require Commission Approval But Do 
Not Propose Rate lacruses 

I 0. Cornmillioner Clark suggcated at oral argument thnt the Commission hilS not 

previously coruidered "tlus issue,"/.~ .. cUS1omer Jtanding to challenge chiU!gcs co cost recovery iu 

a docket that does not propose to change rates directly. This, however. is not accurate. 

II . While the court's decision in Agrico' generally de lines the criteria for establishing 

standing to seek fonnal hearing on a proposed agency action, n<'ne of the coun cases interprctmg 

Agrico have addressed tho substantial interests of ratepayers in n PSC proceeding relating to the 

expenses of a regulated utility. The Conunission, however, hilS addressed tills os.suc squarely in its 

application of Rule 25·22.029(4). In the 1989 docket which llddrC$$Cd Southern Bell's request for 

authority to charge $140 million in accelerated depreciation. the Floridn Cable Televosion 

Assoc;ation's (Fer A) reques1ed to intervene. As the basis for iu intervention. Fer A alleged that: 

as customers of Southern Bell who would be called into pay rates and provide 
revenues designed to fund the depreciation resubscription sought by Sou them Bell, 
Fer A's members hive an interest in assuring lhat the utility docs not impose unfair 
and UilleaSOnable charges and burdc:ns on ratep11yers beyond those rates and rate 
related! practices required to fairly compc:nSllte Southern Bell for telephone service 
they receive. 2 

'Agrlco Chemical Ccmpony v. Deportment ofEnvironmm/Q/ Regu/auon, 406 So.2d 478 (Fla. 2d 
DCA 1981). 

1 Order No. 21651. issued AugUS1 I, 1989, in Docket No. 890256-TL. 
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The Commission granted Fer A's intervention. More important, the pri~Jr case in this series, Docket 

No. 950359-EI,> involved a case with the same utility (FPL), the snme customer (AmeriStccl). and 

the vay plan for lidding expenses to offset revenue growth lhnt the P AA in this docket would extend 

for two more yean. In that case, the order issued by Chaim1nn Clark ~ccted FPL 's objections to 

AmeriSteel 'a intervention, noted FCT A's urguments with npproval and detcrrn:ned that AmcriStcc:l's 

substantial internta were affected. The order further stat.ed: 

The Commission would benefit from full cxplorution of the policy 
issues to be addressed in this docket. FPL has asked the Commission 
to change Its traditionnl approach to depreciation policy and practice 
because of the Company's concern about the adverse consequences 
ofltrllllded investment to it.s customers. [AmeriSteel's} participation 
will provide a balance to the concerns of FPL. Havin& this 
information will permit the Commission to bet~cr assess how the 
public Interest will be served in Uhis docket.' 

Thus, the fact of the matter is this Commission previously has ruled that customers· substantial 

interest.s are affected in the precise circumstances presented in this docket and dtscussed at oral 

argumenLs The Commission has not denied o customer standing in such rotc related cases before. 

Accordingly, based on C\I!Tent Commission proctice and the applicable Commission rules, 

AmeriSteel is entitled to standing to participate as a party in this docket. 

' Docket No. 950359-El, Pel/lion to Establish an Amortiuuian Schedule for Florida Pown & 
Light Company's Nuclear Generating Units to Address the Potenllal (or Stra11dcd Investment. 

' Order No. 9SC-9S-l 03S-PCQ...EI, iuuetl August 21, 199S, by Chaimwn Susnn F. Clark m 
Docket No. 95-0359-El. 

'Tile circumstances between this docket and Docket No. 950359-Ei arc disunguishnblc only by 
the fact that in 1995, FPL filed a petition seeking accelcruted cost recovery to protect against 
"potential str.ulded investment." ln this docket, as discuucd below, there ;. flO rcquat from the 
utility, no rC410M given for the P AA. and l.hCTC is no substantive record to suppor1 the P AA. 
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C. A CbaJJ&c In Commission PoUcy Concerning Tbe Standang Of 
CUJton;en Require. Findings Not Coota.loed Ia Tbt PAA 

12. The Commission rteognizcd at oral o.rgument that denying P._'TieriSteel standing to 

participate as a pnrty would ~e as a bo.r again.s:t nny c\lltomer from p:lrticipnting in such dockets. 

Starf~gnized that this would constitute a drumatlc change an policy that would preclude utility 

customers from p:lrticipating as parties in a host of Commission proceeding) This contemplated 

ruling on slanding proposes to reverse tbe established pructice and policy described above and such 

n change must be justified by the Commission. There: is, however, no statutory, regulatory, or 

rational basis for refusing to let anyone other than n petitioning utility to p:lrticipate in these dockets. 

13. "[W)ben an agency elects to :ldopt incipient policy in a non·rulc proceeding. there 

must be :ldcquate support for its decision in the n:cord of the proceeding." Florida Cuics Wntt•r ,. 

Florida Public Suvfce Comml.sstOII, 384 So.2d 1280, 1281 (Fla. 1980). The agency must establish 

its policy by "expert testimony, documcnwy opinions, or other evidence appropriate to the nature 

of tbe issues involved and the agency must expose and elucidate its reasons for its discretionary 

actions ... Florida Power & Ught Co. ~. State, 693 So. 2d 10l 5, 1027-28 (Fla. I" DCA 1997}: 

Angliclds ~- Department of Professional Regulation, 593 So.2d 298. 300 (Fin. 2d DCA 1992}: Ilea/til 

Care and Rt!lirement Corporation of Amertca. Inc. v. Deportment of Health and Rellabilllalll't' 

Services, 559 So.2d 665,667-68 (Fla. 1" DCA 1990). In o ther wortls. if a he Commasston applies 

incipient or developing policy, it mUSt support ;and defend that policy with competent, substanti:U 

evidence on the record in the proceedings. Health Carc and Rt!tlrtmcnt Corpora/ton of Ammca. 

Inc. at 668. If the agency's exercise of discretion is anconsistcnt with prior agency practice and there 

is no explOlllllion of such deviation in the record. the court shnll rcnu111d the case back to the ngency. 

fd. 
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14. In Florida Mcdtcal Cclter v Department of Health and Rf'/tabtlllati~'f' &me~. 463 

So.2d 380 (Fla. t• DCA 198S), the court fur1her pointed outthnt Florida Mcd1cal Ccntc:.r had been 

singled out for application of the emerging 11gency policy whereas such policy WllS not even 

considered by HRS in its favorable eonsiderntion of aevernl other applications. The agency (HRS) 

failed to distinguish Florida Medical Center's application adequately from other such applications 

so as to justify the application of the incipient agency policy. Florida M<'dtctll Ccntu ut 382 If 

the Commission c.lwtges its intervention requirements for cU51omers m th1s docket. AmcnStccl's 

situaLon is analogous to Florida Medical Ccnta in that AmcriStccl is bcmg smgled out. AmcnStcel 

would be tbe first pany to be required to pass this mon: stringent and prevtously unannounced test 

for int.avention. /u discussed above, the record m111taet fonh the rcllSOns for such n rnd1cni change 

in agency policy. There is nothing in this record to suppon this new pohcy. Sec. Cuy <if Dl'lray 

Beech v. DepartmenJ ofTransportatlon, 456 S-o.2d 944, 946 (Fla. I" DCA 1984). 

IS. A3 discussed below, in this eliSe there actuJ.!Iy is no pcttuoning utihty There 1s no 

request for this action from FPL Although it is required to demonstr:ue th:llthe Pl3n's proposed 

changes arc reasol!l1ble, FPL bas offered no fact~ or supponive evidence of any kmd 11nd the PAA 

mnlces no findings of fact or conclusion oflnw or policy. There is no subsiMtive record of any kmd 

It is difficult to imagine n circumstance where the participation of an Interested and concerned 

consumer is more desperately needed. 
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D. This Doekri lJ Desleaed To Protect AmtriSI«I'a Subslanllal lalrrcsll 
Aad No Other Presta I Or Fulurt DotktU Caa Protect lllat l altresl 

16. In approving the Pbn extension for 19981Dd 1999,thc PAA states: 

Thi. plan neither precludes an earnings review nor a rev1cw of the 
plan during the context of a proceeding to rcse< bOISe rotes.' 

It has been 111ggested that the interests of AmeriSteel, or all customers for that mauer, 1n rote 

reductions are preserved by this language. This plainly is not the cD.Se. 

17. Once the action proposed in this docket ia final, FPL will take oodll ional CXJlCOSCS 

of roughly S100 million per year in 1998 and 1999 and this will reduce rtp<>ncd e:umngs in those 

amounll in those yean. Any earnings review initiated after this acuon Will reflect the dcprc.\smg 

effect em earnings of those expenses. This IS a fundll/Tlental issue The PAA should have made a 

finding regarding the effect the proposed action would lulve on FPL's expected earnings und excess 

earnings. The PAA's failure to address th11 mauer constitutes a senous def1c1ency m the order. 

Morccver, notwithstanding the suggesuon m the above quoted sentence of the P AA that d~ noi'O 

review of the plan would be allowed in a b:ase rote case, a Fmal Order m th1s docket would 

effectively serve as a ru judicata bar agamst challenges to the Plan 1n such • proceedmg h 1s 

fU11damentally unfair for the Conunission to determine that an action IS reasonable without mnkang 

any of the findings required by law lind slufl the burden to consumers tn sui..equent cases to prove 

that that action was unreasonable. 

18. ln &hort. this docket is the proper proceeding 10 test the r~:!.SOI\3bleacss of the plan and 

approved by the P AA. This docket is intended to, and will, dctenmne those questions 

' PAA Order No. PSC-97-0499-FOF-EI, issued April 29, 1997 

to 



E. FPL II Fado& AD E1cess Earn lna• Situation Ia 1998 Aod 1999 

19. As discussed obove, all FPL customers have a substwltial ant crest m a Commtsston 

action authorizing accelerated depreciation and changes, the amomzauon of expenses or reserve 

accruals from the levels determined in setting FPL 's base rates. A customer should not be rcqutrcd 

to drn~onstrllc that "But For'' 1 Commi$$ion proposed action, a utility would experience excess 

enmings and tluit refunds or rate reductions should be orden:d. In fac:t, tf such a showing is essemi~l 

to customer Jtanding, the PAA should have provided a findiug of fact on this matter that could be 

accepted or disputed. The burden of addressing the effect of the Pl1111 on earnt:~gs and expecte.: 

excess c:arninp lies fim and finally with FPL. The suggested standard for a custome. to cstnbhsh 

a substlll1tial interest in a P AA clearly "puts the can before the horse." 

lO. In any event, howaver, FPL is factng an excess earnings situation in 1998 and 1999 

that is directly affected by the P AA. As the Commission and Staff know through thttr ongo111g 

review ofFPL's earnings, excess earnings h.:l\'c been 3\'0ided to this poant due to pnilr Commtsston 

actions Julhorizing accelerated recovery of steam generator rq~lac~ment costs and vanous other 

expenses and regulatory assets. The Direct Testimony and cxhibtts of Marlo: Cacchcttt bctng 

simultwleousty filed demonstrates that FPL is expected to report eamangs grcntcr than the top of ats 

authorized range in 1998. The Commission·, DC lion an thu doclcet wall lui\ c a pronJunccd effect on 

FPL 's reported eaminiJ. and will result in reported FPL earnings either belov. the top of the 

complll1y's authorized return or substantilllly less excess enmings than would <lthcrwasc occur Thus, 

action proposed in thia docket affects the substantial interests of AmcnStcel and all other FI'L 

electricity customen through i~ dtrect 1111d tntmedintc effect on Fl'l.'s excess c:unmgs 

II 



Ill. THE NOTICE OF PROPOSED AGENCY ACOON FiLED IN THIS 
PROCEEDING FAILS TO MEET THE REQUIREMENTS OF TilE 
ADMIN'ISTRATIVEPROCEDURF.S ACT, AND IS FATALLY 
DEFECTIVE 

2 I. The Commission's dcprcciauon Nics require FPL to dcmonstnue lhac proposed 

changes in capital rcc:ovrry ICbedule:~ arc pNdent. 2S-6.0436(10)(a) F.A.C By proposing to fill 

any identified theoretical depreciation rcsc:'Vc defie1encies (PM, Allachment A. hem 1 ), and by 

assigning any unllled dollara under the plan lo an unspcci fied deprcciauon reserve (P AA Atuu:hmcnt 

A, hem 6), the P AA authori.z.ea such changes without the required showing from rl'L. For th1s 

reason alone, the PAA ahould be withdrawn Also, the§ 120.80(13), Flondn Statutes, cxccpuon 

which proviocs that a hCllring on proposed agency action may only address the "material issues '" 

dispute," is relCV1111t only a.s to the scope of this proceeding, and docs notiCI'Vc as a bar to proccd~~r.~l 

due process rights rcgazding party ststUJ. 

A. laaufficlcocy of the Record 

22. 11lc: record in this procccd1ng consiSts of: (I) lhc Request co Estnbhsh Docket fom1 

dated April2, 1997 submitted by StalT; (2) the PAA autltorizing FPL to extend its plan for rccordin11 

ccrtllin expenses throug)ll998 and 1999,wucd Apn129, 1997, (J) AmcnStccl's Pct11Jon and Protesl 

to the PAA, FPL'a Motion to Deny and D1smtss, and AmeriStccl'a Response to FPL 's Mouon co 

Deny and Oiamlu; and (4) lhe Staff Recommendation finding AmcnSteel h:u demorucruted a 

substantial interest in this proceeding, dated July 8, 1997. 

23. The PAA wu iasued by the Commiu1on only twenty seven (27) days nl\cr the 

RcqU...$11o Establish Doclcet was filed. No Pcution or other request for rehef was filed The PAA 

is not based upon any oral or written evidence. fincllng of fact, concluSion of bw. expert tcsumony. 
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or policy considerations u required under Florida's Administrative Proced.~res Act (the "APA' ). 

the Florida Administrative Code ("FAC1. PSC pn:«dcnt, or Florida case law. Fa1lurc of the P AA 

to meet thcac RlqUirancnts constitutes fundamental error t;ythc Commission, o.nd ruulu in the PAA 

being fatally defective. 

24. Bocnuso FPL has not filed 1111y petition or provided u f~~~:tulll prediratc against which 

the CommiS!ton's actions may be mcuured, it is hardly surprising that the PAA fnib to W1iculate 

the findings and conclusions rtquired by law. Nor is it swprising that FPL would nttempt to blame 

AmcriSteel for not spc:cifyinJ objccuoru to findangs of fact that were 'lever rendered. Rather than 

e.1dorse a defoc:tive PAA and improperly ndopt a change in policy that rtJCCl.s alcg111mnte customer 
. 

request to intervene, however, the Commission should aimply withdraw the PAA and instruct FPL 

to make Illegally sufficient filing. The Comnu•sion cannot simply nssumc thntthc expense recovery 

plan is rell50nable, prudent, and correct without any evidence or showang by FPL. Ser. Rule 

25.6.0436(10)(a), F.A.C. 

D. lusuffidcuey OfTbt PAA 

2S. The Florida Admmistrauve Procedures Act ("APA''), Chapter t 20. Flonda Statutes, 

is mtended to protect consumers' procedural due process rights before Flond11's ndmimstrative 

agencies. "The APA prescribes the process by which disputed faeu nrc found. and 'requires an 

agency to explain the exercise of its discrcuon and subjects that explanation to JUdltiJI rev1ew .... 

Florida Powu&: Ughl Co. v. Stott, 693 So 2d 1025, 1027 (Fla. 1• DCA 1997). c1llng McDonald 

V , Flonda /Np't o/BOJfking tmd Fmanu. 346 So 2d 569. 5n (Fia ,. DCA 1?77) Other thm a 

refc:rcncc to the ICbcdule 111tached to the PAA. lh<:n: 11 nothing v.h1eh puts any person or ogrncy on 

I) 
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notice as to what the Commission is propo1ing to do in this docket, neitha is there reference or 

citation to any record evidence to support the Commission's actions. 

26. The APA requires the PAA to be biiSCd upon a substantive record wrich explains the 

underlying facta and legal basis for the Commission's decision. For enmple, § 120.569(2}(J). Fla 

Sws., specifically provides that" . .. the firnll order m a procccding which affects substanti11 interests 

must be in writillg and include fmdings Of fo~l, if any, and concJu~ions Of law scparutely Slated .. ". 

Similarly,§ 120.S69(2)(k), Fla. Stats., specifically prov1des that "(f]indings of f~~et, if set forth in n 

manner which is no more than mere lr.leking of the statutory language, must oc accomp111.icd by n 

concise and explicit statement of the Wlderlying fiiCts of record which support the findings" F1nnlly, 

§ 120.57( I )(h), Fit. Stats., specifically provide• tltat "(f]indings of fact shall be based upon n 

preponderance of the evidence, except in penal or licensure disciplinary procecdmgs or except 115 

otherwise provided by statute, and shell be biiiSCd exclusively on the evidence of record and on 

matters officially rccogniu:d." The APA rcqutrcs a rrcord of competcn1 subSillnual c:Vldence "hach 

the Commission must review, and on wluch the P AA must be bii.Sed No such record of evidence 

exists in this proceeding. 

27. Florida courts have consistently interpreted the provisions of the AP A 10 support tim 

position. The APA "requires an agency to expl111n the exw:isc ofits discrcuon and subJects 1hn1 

explanation to judicial review". McDonald, supra, at 577. In that case, the F1rst Distnct Coun of 

Appe4ls found that there must exist a: 

" ... 'record in which the AP A requires competent substantial evidence to 
support findings of(IICI on which agency action depend~ ... ltJ'., at 579 "[An 
agency's) final order mast display the agency's rationale It must address 
countervailing &IJUlTICilll developed in the record and urged by m hearing 
officer'• recommended findings and conclu.sioJU or by a party's wnuen 
challcn&e of agency rationale in informal procecchngs. or by proposed 
fmdinp Jubmilled to the agency by B party." 
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/d., at S83. The P AA filed in this proceeding fails to meet these requm:ments, and 1s thaefore 

''fatally def~tive". &e. Florida Power & Light Cc. v. State, 693 So.2d 1025, 1027 (Fla. t•' DCA 

1997), citing, Harvey v. Nurum, 34S So.2d II 06, I I 07 (Fill. t• DCA 1\177). 

C. Judicial Review Of The PAA 

28. The !' AA filed in this proceeding ia 10 delirient, and so lacking in substantial 

competent evidence of record to support it, 50~ to defy judicial review. Section 120.68(7). Fla. 

Stats., provides that cases shall be renu.nded to an agency for funher proceedings where th3t 

appellate eowt finds, among other things: (a) material disputed facts. but no hcanng; or (b) agency 

action depends on any fmding of fact not supported by competent, substantial evadencc in the record 

of hearing. "(T)he critiCIIl reason for requiring an ndministnltivc agency to state thcar conclusaons 

and orders with specificity is to facilitate judicial review.'' Florida Po~<v:r d Lrght Co v. Stare. 693 

So.2d 1025, 1027 (Fla. t• DCA 1997), ctltng. Uwi.S v Florida Dtp'r ofProfessronul Regularron. 

410 So.2d S93, S94 (Fla. 2d DCA 1982), cmng. Jlcasey v. 8txJrd of Publtc lnsrrumon. 247 So.2d 

80, 81 (Fla. (• DCA 1971). When an entity charged with finding far•! f:uls to perfomathnt duty, 

the appropriate remedy is tc remand the matter to the hearing officer, (an th1s cnsc the enure 

Commission), to do 50. Su. Friends of Children v. Florida Dtp'r. ofllenlth and R•!:abiliratii'C' 

Servlct.r, S04 So.2d 1345, 1348 (Fla. t• DCA 1987); see also. Boulton 1•. Morgan, 643 So 2d I 103, 

II OS (Fla. 4• DCA 1994). 

t5 
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D. Tbe PAA Ia Not JusUflable As A "PoUcy Determination .. OfTbc Commlnlon 

29. The auggestion allheJuly l S, 1997 agenda conference that lhe PAA issufficient or 

appropriate because it corutitutes a "policy detennination" by lhc Commission, is: insufficient. The 

AJI A requires rulemmng proceedings for thr implcment.lltion of policy statements of general 

applicability, and lhere arc remedies available against any such policy st.lltement which hes not been 

adopted through appropriate rulemalcing proceedings. See, McDonald. supra, at 580. "[P)olicy must 

be est.llblished by testimony, docum.ent.llry opinion, or olher evidence appropriate to the nature of lhc 

issues involved and lhe agency mwt expose and elucidate its reasons for its disc:rctionlll) action." 

E.M. Watkins & Co. v. Board of Regents, 414 So.2d 583, S88 (Fla. I" DCA), rev'lew denied mem., 

421 So. 2d 67 (Fla. 1982); see also. Manosora-88. Inc. v. Gardinier. Inc., 481 So.2d 948, 950 (F la. 

I" DCA 1986). There has been no petition to initilllc ruler!lllking proceedings in this docket, and no 

notice of rulemo.king proceedings from the Commission. 

IV. MATERIAL ISSUES OF DISPUTED FACT: AMERISTEEL HAS 
IDENTIFIED MATERIAL ISSUES IN DISPUTE ADEQUATELY AND 
WITH SUFFICIENT SPECmCITY 

30. FPL'S Motion to Dismiss asserts that§ 120.80(13) Fla. St.llts., ma.ndatcs that issues 

of material fuct not disputed in a protest to a Commission PAA arc deemed stipulated This statute 

section nddresses lhe scope oflhe proceeding, not AmeriStecl's Slllnding to intervene in Ibis docket. 

Moreover, in determining how to apply§ 120.80(13) to this doclcet, lhe true problem is the absence 

of any findings of fact in lhe PAA, not allltk of specificity in AmcriStccl's protest This deficiency 

in the P AA foltows directly from the fliCt that lhere is no npplicr.nt for Ibis n.:::on in the re.::ord No 

facts have beet\ alleged that extending lhc plan into 1998 1111d 1999 is needed or ts in llllY way tn the 
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public interest Since no substantiation of the plan has been offered, there is no record upon which 

the Commission could bASe the fmdings of fact it is statutorily required to include in the PAA 

31. Notwithstanding the abS(tlee of a fonml request, a substantive record, or any fmdings 

of fact in the PM AmeriSteel's Petition and Protest objected to the proposed action in its entirety 

l!ml id~ntific4 b;:sic material f~! and policy elements of the Plan extension that it pro!csied. 

These areu of matenal f~~etual di!pulc were further specified in AmeriSteel's Response in 

Opposi tion to FPL's Motion to Dismiss. For clarity and completeness they arc listed below. 

32. Known Issues of Material Filets in Dispute: 

(a) Whether the action approved in the PAA is unr=nable, imprudent and 
contrary to the public intetest? 

(b) Whether it is reasoiUlblc and prudent to employ FPL's 19<>6 base rate revenue 
forecast to detennine the level of added expenses to be charged under the Plan? 

(c) Whether it is reasonable and prudent for the P'an to allow for additional 
charges for fossil djsmantlement and nuclear dccommiasioning reservC$ prior to a complete 
examination of detAiled stwties of these issues in 1998? 

(d) Whether there is a basis for the regula.tory pohey ;.roposed in the P AA to 
eslllbtish a "levcliiCcounting playing field between FPL and potcnllftl non-regulated competitors? 

(e) Whetbct the Commission should consider all regulatory and accounttng issues 
raised by a policy to establish a level accounting playing field between FPL and potential non
regulated competitors, including the need to re-examine FPL 's capital structure'! 

(f) Whether the proposed action providea benefits to or imposes burdens upon 
current FPL customers? 

(g) Whether the Commission should consider offsetting ~rrections where 
dc:prt:ciation reserve surpluses cxiJt? 

(h) Whether it is prudent to place all unused or unallocated dollars set nstde by 
the Plan in an unspecified deprecia.tion reserve? 

(i) Whether the eff~t of the proposed action on FPL'' revenue requirement, 
earnings and c:nsh flow is unreasoiUlble and contrary to the public interest? 

11 
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l 
(j) Whethct it is reasonable and prudent to take addallonal amonaution 111 : 'J98 

and 1999 for regulatory assets such a.s unamortized lou on reacqui~ dtbt? 

(k) Whether, absent approval of the Plan, FPL would experience excess earnings, 
UlllCUOnablc ratcaand exeeuive compensation. in 1998 nnd 1999? 

(I) Whether approval of the Plan would produce antcrgener.uional anequity 
concerns? 

V. CONCISE STATEMENT OF ULTIMATE FACTS AND BASIS FOR RELIEF 

33. FPL '1 failure to request the plan extension tw produc~ a PAA th:u 1s legally 

defective. Until FPL malcea a proper application ofTcring suppon1ve ev1dcnce suffic1ent to 

demonstrate that the plan extension is in the pubhc intrn:st, there IS no substantive record upon 

which the Commission CIIJI rest the conclusion nnd finding~~ of fact it 1s rc:qu1rcd to mnlce in an ortlcr. 

120.569 Fla. Stau.; 2S·6.0436{10)(a), F.A.C. 

34. lf thc CommWion ftnds, as 3 rna ncr ofregulillory pohcy. that ratcpayc:rs do not have 

standing to challenge a«elauted recovery of rcgulillOry assets wtthout an ancn:asc an ba.sc rates, the 

Commission must articulllle the factual nnd legal basis for this policy 1n n properly promulga1ed rule 

The PAl. in this d.ocket docs not comply wcth the le11nl requirements for adoptang n rule or an 

ancipicnt change in policy. Thus, the P AA is dcfccllve bcause it lacks the factuJI and legal 

prcdiates for a ftnal order or rule. 

3S. FPL has the burden of proving lhe prudence of the proposed plan extens1on That 

burden cannot be ahi fied by avoiding 11 requ1rc:d fihng by the: Comm1ss1on's rules and forcang 

custome-s or other interested parties to articulate precise chllllcnges to facts never stated, evidence 

never ofTcrcd, nnd policies never announced. 11mply lo cst.abiiJh siAIIdml( to challenge an aellon 

based on no record of any kind Apart from the absence of any substantiVe record. the proposed 
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acuon will have a substantial effect on FPL'1 n:ported earnings This d1rectiy affects customer's 

present and future intetesll in reduced rates as a result of excess e4I'TIIngs 

36. FPL'~ co~istcntly inauling aales and declining O&M and capital coltl hnvc hccn 

pushing ill eamlnptoward the lop of its currently authorized return for some time. Eliillin&s have 

stayed below the top of the range becJiuse the ComsniJsion hu approved accountmg ch:.nges m 

several prior dockets allowing FPlto accelerate the amortization or recovery of costs associated 

with the provision of utility SCfVice. The Commission CIUUlOI find that the pi till extension is in the 

public interest unleas it examinea and rende11 findings of fact on the unpact of the plan on FPL · s 

expected earnings.' 

37. In AmeriSteel's view, any record based examination of the proposed plan w11i 

demonstrnte that: 

(a) the co.re feature of the plllll - taking added exrcnses to offset revenue growth 
- is urueasoMble, imprudent., and contrary to the public interest: 

(b) the added charges and :s.ccelc:tated write-doWJIS of the o.ssets hstul m 
Au.achment A to the P AA are unnecesSllt)' and unjustified; and 

(c) the inten:st of consumera lliC better served by denying any cxtcns1on of the 
plnn approved in Docket No. 9S03S9-EI. 

VI. REQUEST FOR RELIEF AND CONCLUSION 

38. Based on the mnners roiscd m 1ts original Pc:tiuon lll1d f>rotcst 3.S well as 1lus 

Amended and Supplemental Petition and Protest, AmcriStcc:l requests thai . 

' Further, the cunently authorized return IS 11JC1f excCUJvc based on prcva1hng market 
condiuons. 
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(a) the Commission withdra\ the P AA in 1hU doclte1 unul Flo:ida Power 

&. Light has filed a legally sufficient application upon which required findings of fact 

can be based; or 

(b) the Commission deny FPL's motion to Dismis.s, determine thnl 

AmeriStecl's substantial intcrcats are affected by the P AA m I hi$ docket and grunt 

its Petition to Intervene, and direct that a schedule be esulblished for d1scovery, the 

filing ofleslimooy and formal hearings in this matter. 

Dnled: AugUSI S, 1997 

Respectfully submincd, 

FLORIDA STEEL CORPORATION 

By:-:1-.!.,-<~t.&:~~~~.F-.._.......,.._.~ 
R.icluard J. Salem 
Florida .Bar No. 152524 
Marian .B. Rush 
Florida Bar No. 373S83 
Salem. Saxon &. Nielsen, P A 
I 0 I East Kennedy Boulevard, Su11c 3 200 
Tampa. Flonda 33602 
Phone: (813)224-9000 
Fax: (813) 221-8811 

Peter J.P. Brickfield 
James W. Brew 
Briclciield, Burche11c &. Ritts, P.C. 
102S Thomas JcfTCTSOn Sll«t. N W 
Eighth Floor, Wesl Tower 
Waslungton, DC 20007 
Phone: (202) 342-0800 
Fax· (202) 342-0807 
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CERTfFICA TE OF SERVICJ: 
(PSC DOCKET NO. 970410-EI) 

I HEREBY CERTIFY that a true and correct copy of Amended and Supplcmcnllll Petition 
and Protest of Proposed A&cncy Action of AmeriStccl Corporation lw been furnished via U.S. 
Mall on the~· day of August, 1997, to the following: 

Robert Elias, Esq. 
Flori~ Public Service Commission 

Gerald L. Gunter Building 
2540 Sbum.ard Oak Blvd. 

Room 301 
Tallahuscc, FL 32399~50 

Facsimile: 904-413~250 

Matthew M . Childs, Esq. 
Steel, Hector & Davis 

21 ~ South Monroe 
Suite 601 

Tallllhassec, FL 32301-1804 
Facsimile: 904-222· 75 10 

Willinm Feaster 
Flori~ Power & Light Company 

21~ S. Monroe 
Suite 810 

Tallahassee. FL 32301-1659 
Facsimtlc: 904-224-7197 

Jack Shreve, &q. 
Roger Howe, Esq. 

0 fficc of Public Counsel 
I II West Madison Street 

Room 812 
Tallllhassee. FL 32399 
Facsunile: 904-488-4491 

ro~ B-A~-
MARIAN B. RUSH 
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