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Ms . Blanca s. Bay6 
Director, Records ' Reporting 
Florida Public Service Commission 
2540 Shuaard Oak Boulevard 
Tallahassee, FL 32399- 0850 

Ro : Docket 970141~P 
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Enclosed for tiling on behalf ot KCI Tolocommunicationo 
corporation in the above docket are tho original and 15 copies o f 
MCI's Response to GTE Florida Incorporated's Motion to Dismiss 
and Supporting Ke•orandu• ot Law. 

By copy ot this letter th is document has boon provided to 
the parties on tho attac hed service list. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Complai n t o f MCI I 
Telecommunications Corporation I Dod.ct No . •nuH~ 1-TP 

Aqainst GTE Florida, Incorporaterl, I 
for Anti-Competitive Practices 1 
Related to Excessive Intrastate 1 filed: AUCJUSt 11, 1997 

Switched Access Pr1cinq I 

---------------------------------------------1 

HCI 'S RESPONSE TO GTE FLORIDA INCORPORATED'S 

MOTION TO DI SMISS AND SUPPORTING H£HORAND~ OF LAW 

MCI Telecommunications corporation (HCl) flh·d 1t:1 C<>mpl41nt 

aqainst GTE florida , I ncorporated CGTEfLI Cor antl-compctl t i ve 

practices on July 9, 1997. On July 29, 1997 , GTErL 11.uJ 1 s 

Motion to Dismiss MCI ' s Complaint for lack ..,; )unsdtctlon dnd 

for failure to stale a claim on which rel !ef cau be t)r.UllPd. MCI 

hereby responds to the Motion to D1:1m1ss a,; followa : 

STANDARD FOR DISMISSAL 

In o r der to susta1n GTEfL ' s motlor• Lo <ll ~mlDD , GT•Yt. mu5t 

show that MCI ' s Complaint fails to slate a causf> o f actiou t o r 

which tht Commisston can qrant the r elief requc5ted . for thls 

purpose , the Comm1ssiun must take a II .,f ""L "r .eq .. ~.,u:; J n the 

Comple~int as true, and rust consider them Jn tht> I1<Jhl I!'Ot.l 

favorable to MCl. JLe_£ . !:..:..2.:.• ln r!': I'Ptlt1on l or /\rblllull_!:!l_1_,.!.. 

Oupute wi th BellSouth, PSC-97-0072-F'Of-TP (January 23, 19971 dl 

J ; Ralph v. City of Dayt ona Beach, 471 So . .?d I , ;' lfl<o. l'IH•I: 

OLl~ndo Sports Stadium, Inc. v. Slate ox rel. Powell, 212 So. :2d 
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881, 993 (Fla . 1972) ; Varnes v. Dawkins, b24 So . 2c1 349 , 3511 

(Fla . lst DCA 1993) . The CommiSsion cannot , as LTEFL suggests 

IGTEFL Motion a t 9-10) , 1gnore HCI ' s allegations r egarding t ne 

use of the $130 millivn w1ndfall !rom excess1ve a<cess charges t o 

subsidize services of GTEFL and 1 ts long dlst<~nce o!flliatc, no r 

can it ignore the allegations regarding then n-arms ' -length 

relationship be t ween GTEFL and that a!filia e . TIH se all •q .. ti OIIs 

are not "digressions• --they are part and parcel o f HCI's 

complaint that GTEFI.'s imposition of excessive acce s charges is 

a prohibited anti-competitive behavior under Chaptct 364. 

STATEMENT OF CAS£ 

In its Complaint, HCI alleged that it Is bPlng grossly 

o vercharged by GTEFL for switched access and that GTEFL 1s using 

the $130 ndllion windfall from its access overcharges to eng.1ge 

1n anti-competitive behavior, 1ncluding unta1 r ly locking-in Its 

cur~ent local customers and subsidizing its afflltate GTE Long 

Distance ' s ent ry into the long diat/lllcc .tttr~PI. HCI t e<rue:Jt<'o.J 

that the Commission exercise its jurisdiction under SectiOn 

364 . 33911~1 • Florida Statutes, to investlg3te anti- competlttve 

practices by GTEFL. HCI further requested that the Comm1sston 

e xercise its jurisdiction under Sections 364 . 3381 (31 and 

364.01 (4) (g), Florida <;tatutes, to prolnblt GTEF'L. !rom conur.u1n9 

to engage in these antl -co~petltive practices. 

HCI alle9es that the intrastate switched access ptlcrs tll"L 

CT£rL charges MCI are excessive and yield supracompetit1ve 

2 



• • 
pro(its . To o r iginate or terminate an intrastat.e toll Colli tor 

an MCI customer call uti II ti ng the local exch .. nqc f ac ll1t1 cs o t 

GTErL, MCI is charged approximately S.0539 (averaq~ or1g1natlnq 

FGD rates) or $ . 06'10 (average terminating FGll tales) pc1 minute 

of use (MOUI . Yet the Commission recent ly set a cost-~ased pr~ce 

of $ . 00325 per MOU for transportin; and termlnaling a local call 

which uses inte r connection at GTEFL ' s tandem switching 

faciliti es . Because these facilities are usL~ in the same way to 

originate and terminate long distance calls, GTEFL ' s switched 

access prices r epr esent a mar~-up above cost at over 1500~ . 

GTEFL' s market share for orlgllllllinq aud l••tmJildllluJ 

intrastat.e lnterexchange calls in its telephone exchange <Jro•.-. is 

virtually 100% . Thus, while Section 364 .33'1, F.S., and the 1996 

Act have e liminated t he legal monopoly on the plucemcnt o f local 

exchange t r a nspor t and switch1ng !acilit1es 1n GTEfL ' s t.el~phone 

e xchange area , GTEfL retains a "de facto" monopoly in tho 

provision of exchange access services purchasca by MCI and othe r 

IXCs. 

Based on GTEFL ' s 1996 switched acceJs demand data, !L u 

apparent that GTEFL receives approx1mately $130 mill1on per year 

in excessive pr ofits from the pr lces GTEfL charges MCI ar11l utl1ct 

rxcs who purchase GTEFL ' s 'JWitched accc:ss servi ces . 

MCI ' s Complaint alleges that GTEfL lS utilizing lhls 

approximate $130 mill _on per year windfall from its monopoly 

exchange access service to subsidize the funding o f discounts fo r 

3 
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its intraLII"'A toll and vertical services in ordur to preempt Lhc 

compet i tive erosion o ! its customer base for local exchange and 

interexchange services. In addition, GTEFL is Ullltzing this $130 

million windfall to subsidize the activlties of its long distance 

af fil iate in the competiti ve interLATA, interexchange market. 

These long distance services are bei~g jointly marketed with 

GTEFL' s local services as "GTEH services . 

MCI ' s Complaint also alleges that wi th tne advent of 

potential competition for its local exchange ~ervices , GTEFL ha~ 

been taking actions to solidify its customer base by of(eriny 

steep discounts ~n toll and vert1caJ services, watving non­

recurring charges on vert ical services and second rcstdenttal 

access lines, and offering substantial toll pr ice redu~tions by 

converting competitive 1+ toll routes to "Local Ca lling Plans" 

fo r its re,idential customers. 

While the offer1ng of these price breaks to GTE ' s local 

exchange service customers is not, in and of Itself , an antt­

competltive practice, when coupled with "he extrucllon of 

monopoly rents of approximately $130 mlllton from GTEfL' s 

monopoly exchange access cust omers , the p=actice c learly Calls 

within the statutory proscription against a ntl -competltlve 

behavior. 

In short, the large margin on access gives the GTEfL an un fair 

competitive advantage, .ot because il is mor t' Q(flcilml or JHOVIt.lu~ 

4 
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bPtler 3crvice, but because it 13 abusing its monopo ly postllon 

over an e33ential input into the service o f its competitors. 

Accepting the3e allegations as true, as the Commissi on is 

requ1red to do in con3idering GTEFL ' 3 motion to dlsmtss, 1t IS 

clear that MCJ ' s Complaint does state a claim on which relief can 

be granted under Chapter 364 . 

ARGUMENT 

I. The Conmission Is Authori zed To Reduce Access Charges When 
Necessary To Prevent Anti-Competi t i ve Conduct. 

In its Motion to Dismiss, GTEfL argues thdt Sect iOn 364 .16J , 

flo rida Statutes, removes any Commission authority to regulate 

access charges e xcept as explicitly set forth in that section . 

This <Hgument ignores the fundamental rule of S\.ollulory 

construction that statutes should be read in pari materia. The 

Legislature did not enact Sectlon 364.163 1n l3olatlon. It was 

enacted as part o! a comprehensive package wht c l1 began 

rPstructuring how the telecommunication~ industry would be 

regulate! in Flo r ida . 

This enactment included a IMndate that the Comm i ssion 

prevent anti-competitive behavior. Section 364.01 (4) Cg), F.S ., 

provides that : 

(4 ) The ~ommi33ion shall exercise its 
exclusive jurisdiction in order tn: 

• • • 

(g) Ensure that all providers of 
teleco!Miunications services '"'' tr t•o.tled 
fairly, by preventing anticompetitive 

5 
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behavior .... 

Emphasis added . The new Chapter 364 also expressly authorized 

the Commission to investigate ~!legations of anti-competitive 

behavior upon complaint or upon its own motion . Section 

364.3381(3), f.S. , prov1des that: 

The Commission shall have continuing 
oversight jurisdiction over cross­
subsidization, pr edatory pricing or ' m!lar 
anti-competitive behavior and may 
investigate, upon complaint or on Its own 
motion, allegations of such pract i~es. 

Clea rly Section 364 . !63, F.S ., prevents tht' Commission from 

establishing intrastate switched acce:ss chargcs t r GTEfL uudt•r 

rate-base rate-o!- return regula tory processes. lloweve r, noth 1 ~;IJ 

in that suction explicit ly or impl icilly precludes the CnmmJs:Hon 

fro~ exorcising its jurisdiction to investigate and prevent ant1-

competitive actions and practices simply because those practices 

happen to invol ve excessive access charges . 

GTEFL correctly notes that under the basic rules o f 

statutory construction, :specific provis1 ns control over <JPH«: Iotl 

ones . However, GTEfL misapplies the rule by Incorrectly 

concluding that the Commission' !! authority over anti-comp~tlttvc 

behavior is inconsistent with Section 164.163. On!" I! Sectlon 

364.163 could not be construed consistently with Sect1ons 

364.01(4) (g) and 364.'381(3) would It be necess.,ty to <l••cld•• 

which controls . Section 364 .1 63 established an ~ccess rate lltat 

GTEfL may not exceed. i.e., the cap. If a general 5L•llJL<· 

6 
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suggested that the Commission was authorized to raise access 

charges above the cap, then certainly that general stat~te would 

be in con f lict with the apccific one and Section )64.1 61 would 

control. However, there is nothi ng Jn Secti on 36~ . 163 t l1at 

states that the Commission may not reduce access . Therefo re, an 

Interpretation that it may do so under Its cont mporaneously 

granted authority to prevent anti-competitlv• behavio r 1s not 

inconsistent with Section 364.163. 

I n its Motion t o Dlsn.iss, GTEFL states m1slead1ngly: "If 

the Commission had complete authority to adjust access rate 

levels, there would be no need to grant it the purely mjnlster1al 

discretion t o assure the prescr1bed r educt1ons.H IGTEFL Motion 

at 8) MCI has never suggested that the Commissi on has "complete 

authority to adjust access rate levels• under Sections 

364. 01 (4 1 (g) and 364. 3381 (3) . Instead, the Commission only has .-. 

narrow open ing t o address anti-competitive acc~s~ 1ates . Unless 

MCI can prove that charg ing a competitor • 1500• mark-up fo r a 

monopoly service and using the supracompetitlvf• profits tlll~Y 

generate to unfairly compete conslitutes anti- competiti ve 

behavior, this Commission will not have the autho rity t o r cdLce 

GTErL's access rates . This is hardly plenary juri sdiction. 

The revlsJons to : hapter 364 were part of a comprehenslv• 

scht'me to bring more competiti on tn llw telcrommunl ca tlou:. 

Industry . The Legislature was well aware tha~ t.hl" wo:. " l>old 

departure f rom the trAditional requll\ti on o f l(dt>conununll·•" t en:>. 

1 
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Accordingly, in addition to settlng out a basic requlatory 

framework, the Legislature included general prov1s1ons g~anllnq 

the Commission the authority to address the 1nnumer~ble 

unforeseen obstacles to etfecttve compet1t1on that might arise . 

As mentioned above, Sections 364. 01 (4) (g) and 364 . 3381 (31 

give the FPSC explicit authority over antt-compctitive behavior . 

In addition, Section 364.01 (41 lcl states that the rPSC shall 

exercise its jurisdiction t o : "Protect the publi c l1ealth, salety, 

and welfare by ensur ing that monopoly servl~es ~rovided by 

telecommunications companies continue to be subject to etfec tlve 

price, rate and service regulation.• Section 364 . 011 41 (dl 

provtdes that the Commission shall: "Promou· cnmpl•tltt otl by 

encouraging new entrants into telecommunications matket.s .• 

Sectic.n 364. 01 (41 Iii provides that ~he Comnllssion shall : 

"Continue its historical role as a surrogate !o r competltlOII t or 

monopoly services provided by the local exchange 

telecommunications companies.• 

All of these statutes, including 361 .1 63 , are pa r t o f the 

Legislature's scheme to transform the telecommunications ma r•et. 

Section Jo4.163 can be and should be interpreted conststently 

with the goals ot Chapter 364, i.e., to eventually achieve tzue 

compet it ion by reduc ing regulatory restrictions and all owing 

market forces to work by ensuring fairness to competl tor~ • . 

Section 364 .01 (31 . In furtherance:> oC this gor.t, thl:. Commn;:.tou 

no longer exercises its traditional rate of return authorlty over 

8 
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access charges ot pr1ce·regulated Ll::Cs. However, when GT~FL 

engages in pricing behavior that threatens the underlying qoal o f 

true competition, it is ludicrous to suggest that the Commiss1on 

must ignor e the explicit mandate that it prevent anti-competitive 

conduct. 

GTErL also argues that "l( the Leglslature had bel1eved the 

access rates of the Ll::Cs (or any subset of Lho LECsl t o be 

' anticompetitive, ' they could and would have ~rdered steeper and 

more immediate reductions in those rates . • !GTEF"L Moti on dt 51 

This statement ignores the fact that GTEF"L' s use o f excess ive 

access charges to subsidize activities of its long-distance 

afflliate in an anti-competitive manner wa s not poss.blf' until 

the Telecommunications Ac t o f l99G freed GTEFL tram the consent 

decree prohibition on GTE o!!er in9 inte9rateo local and lonq 

distance service. This occurred well after the close o! the 1995 

legislative session, and the Florida Legislature could not have 

cont emplated these activities when It established m111imurn 

required access charge reductions. IHCI Comp laint, ~211 

II . It is Necessar~ t o Hold a Haar1no in th1s Hatter To 
Determine Whether GTEFL is Us1no The Excess Prof1ts F"ron its 
Monopoly Switched Access Charoe• to Unfairly Compete Aqa1nst 
MCI. 

GTEFL argues • hat there is no need t or a heo.~rlng 111 l hl:> 

IIWtler because MCI's alleoations o f unfair compeuuon ilrl' 

irrelevant to ita cla1m thal GTEF"L Is OII'JIIQCd In ••'ltl-compt'llllv•· 

9 
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behavior . Of course, the oppos1te is true. It is the very use 

of its supracompetitive profits, earned by overcharging tor a 

monopoly service provided to its competi tors, to subsldlze 

compet1t1ve services that forms the core of MCI's complcunt.. Thl: 

Commission should hold a hearing to determine whether this 

practice inhibits competition and consti t utes anti-competitive 

behavior. 

Amazingly, GTEfL seems t.o arque that MCI':I complaint f lllls 

to state a claim under So~tion 364.J38llll and 17) , dnd , 

therefore, it should be dismissed. IGTEfL Mot1on, at 9-101 Of 

course, HCI filed its Complaint under 364.3381131 and 

364.01 14) 191, not 364.3381 Ill and 121 . As described atove, MCI 

is alleqinq that GTEfL' s behavior constitutes anti-competitive 

conduct. HCI has alleged speciflc conduct by GTEfL, wh1ch if 

proven to be true at a hearing, would JUStiCy such a (1nd1ng by 

thlS CommiSSlOn . 

F\lrther, the statutory imputation r•!quiremcnt that requires 

ILEC-provided toll service and other non-basJc services to cov~z 

the d1rect costs of providing the serv1ce and, to the extent not 

1ncluded in the direct cost , the imputed charges zs not sufficient 

protection against tho anti -compel it I ve c tfect.K o 1 UVl"!fH I e t•d 

access charqed by a competitor to subsidize competitive services. 

See 364 .0!">1 (6) (c). 

When an IXC competes with ILEC for loll servin·, the ILEC 

extracts a monoPOlY rent Cor the underlyln9 accos!l :wrvlc(' . Thl' net 

10 
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effect o f t his pricing is t hat the ILEC' s ma rgin on the access 

component of an IXC-provided toll ca l l exceed9 lht• IXC' s m.:uqin on 

~:hat ca ll. Thi:1 give:s t he lLEC an unf3 i r compot:ll:lve advanta ge . The 

IXC must earn some margi n on t he non-access component of the toll 

cal! i n order t o remai n in bus1ness. The I LEC, on the other hand, 

can meet the statut ory i mput a tion standard and stay 1n business 

without any margin on tho non-access component or its tol l calls 

the margin on the ~imputed access charge" CQ~poncnl 1s sufficient 

to oake the overall service profitable to the 1 J.t::C. Viewed 1n 

another way, the ILEC car. effectively cross-subsidize its Loll 

serv1ce with monopoly prof i t s from access . This competit1ve ptcblem 

is exacerbated as I LECs begin to compete in the interLATA and 

interstat e t oll markets as GTErL is doing . 

GTEFL also argues in its Motion to Dismiss that access charge 

revenues are used to help keep baste local service affordable . 

(GT£rL Motion at 10-111 While there is an historicdl connection 

between t he t wo, in its Urtver sal Service Order issued on Dcc~er 

27 , 1995, in Docket No . 950696-TP, this Ccmmisslon recogntzcd that 

the current l y exist i ng implicit subsidy mechanisms were not matched 

Wllh the universal service need . Un1versal Service 'Jrder, pp. 22-

25 . This Commission stated: "The appropnate soluuon 1s to 

identify t he amount r equi red t o fund a US subsidy, not the 6mount 

ot suppor t for US purp ~rtedly being generated. D<!tennining th~; 

presence and amount of a subsidy requires ~he u~o of an 1ncrcmcnc~l 

cost standard . " Id . a t 25. Even asswning t hat a portion of the 

: I 
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windfall from access services still supports un1versal service, it 

appears clear that access charges produce revenues far above the 

amount needed to cover access costs and any required un1versal 

service support, thereby still giving GTEFL excess profits !ro~ 

access charges. 

COHCWSION 

The large margin on access gives GTEF"L an unfair compeliliv£• 

advantage, not because it is more e!!icient or p ovldes better 

service, but because it is abusing its monopoly position over on 

essential input into the service o( its cornpetitots. GTEFL is 

using 1ts excess prof its on access to unfairly compete aga1nst MCI . 

The Commission should hold a heanng to resolve thP factual lS:IUC 

ot whether GTEFL is engaging in the alleged antl-competit lvc 

behavior . 

RESPECTFULLY SUBMITTED th1s lith day of Auqust, 1997. 

HOPPING GREEN SAM!l £ Sl~ I TH, P .II. 

By:~O f"-

and 

R!charct D. Mel son 
P.O. B •X 6526 
Tallahassee, f"L 323 14 
(!!04) 425-231J 

THOMAS K. BOND 
MCI Telecommun1catlons CorporatiOn 
Suite 700 
780 Johnson Ferry Roarl 
Atlanto, GA 3034? 
( 4041 267-6315 

ATTORNEYS FOR MCI 
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CERTIFICATE OF SERYICE 

I HEREBY CERTIFY that a copy or cho rorogoing woo Curniuhud 
to the tolloving partie• by hand delivery this 11th day ot Auqust, 
1997. 

Martha Brown 
Division ot Legal Services 
Florida PUblic Service co-iasion 
2540 Shumard Oak Boulevard 
Tallahassee, PL 32399 

GTE Florida Incorporated 
Anthony P. Gill~an 
Kiaberly caawell 
cto Richard Pletcher 
106 E. College Ave., Sto . 1440 
Tallohoaseo, PL 32301-7704 

Joseph A. McGlothlin 
Vicki Gordon Xautaan 
McWhirter, Roevoa, McGlothlin 

Davidson, Riot ' Bakaa , P.A. 
117 S. Gadaden Street 
Tallahassee, FL 32301 

Attorney 
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