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1\ugust 13 . 1997 

Ms. Blanca S . Bay6 , DlrCClCI 
Div1s1on of Records and Repo rting 
Fl onda Public Service Commtsston 
4 0'1'> Esplanade Way . Room 110 
Talldhassee. FL 32399 
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Enclosed (or fili ng p leas!! ftnd th~> Jnginal ,.mt r '""''" 
(I'>) copies of Florida Power & Light Company•r; Rr•sp•HI!'•' ,, . 
AmeriSteel ' s Motions in ·he ab<JVP rt!( ••l"ll<'•'d d oc ·ko•t. 
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IIKPOU '1'HB PLORXDA PtniLXC SmtVICJI COIOUSSIOU 

IN RE: Proposal to Extend Plan for 
the Recording of Certain Expenses 
for the Years 1998 and 1999 for 
Plorida Power & Light Company 

DOCKET NO . 970410-El 
FILED: AUGUST 13. [Q97 

RBSPOMSB TO AMaRISTBBL'S MOTIONS 

Florida Power & Light Company ( • PPL · I herecy f i 1 es this 

Response to AmeriSteel's Motions to Amend and Supp!tment and Cor 

Associated Relief. AmeriStee1 · s Motions should be dem ed. 

Moreover. ~ barely concealed effort to improperly subm1t 

additional legal argument on a pending Motion and Cot wh1ch or~l 

argument has already been held should be summar1ly den1ed. Th1s 

memorandum is not intended to be FPL"s response to rhe Amended and 

Supplementa~ Petition. 

lntro4uction 

Pursuant to notice argument was held on FPL's Motion to Deny 

dnd Dismiss AmeriSteel' s Petition and Protest to ProposPd A-.~ncy 

Action on July 15. 1997. FPL · s Mot ion to Deny and 01 sm1 ss was 

£1led on June 10 . 1997 and the Response thereto by AmetiStePl was 

filed on June 23, 1997. Under the Cormoission · s r ul t•s ot 1·1 "'-' 1 cP 

and procedure. it is the Response to the Motion to D.:ny ant1 D1sm1ss 

which is to contain Amer1Steel' s legal argumen~. St>!.' Kule 25 -

22.037(2; (b). 
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After deferral frorn the July 15, 1997 Agenda ~ollow1ng oral 

argumen t by both patties, this matter wets scll.,du lt:d for !urther 

cons1deration by the Comndssion at its August 18, 1997 Agendd. 

On August 6, 1997 AmeriSteel filed · van0us pleaduuJ~ · 

including its Motion for Leave to file an Amended and SupplementJl 

Petition together with the document ent i r led • Jl.mended arad 

Supplemental Petition ... of AmeriSteel . • AmenSteel's !1l1nQ o f 

August 6, 1997 was secved or. F'PL by U.S . Mall whi ch would mean 

that. coincidentally no doubt . FPL would have lO t1le its Response 

to the Motion no later than August 18, 1997, the day the m.tLte1 was 

scheduled for further con$1derat1on by the comm1ssion . 

The •Amended and Supplemental Petition· 1s nothing more than 

additional legal a rgument submittad improperly and out of time. The 

"Amended and SupplemE:ntal Petiti0n· is not even an amend:nent t o the 

original. In fact, this filing 5tates : 

The k~endment 1s 1n addition t o 
AmeriSteel's prev1ously f1l Pd 
Petition whi ch it incorporates 
herein by reference. 

• Amended Petition • at p. 1. Instead of bel ng an amendme .. ~ or a 

supplement. the "Table of Contents · provided by Amer1Stee1 further 

confirms that the nearly twenty pages o l legal argument l!l 1nt ••OdPo 

to be just that---legal argument. The contents of the Amended and 

supplemental Petition as 1dentif1ed by that f1ling a re: 

1. to address the contemplated change 
in policy regarding custom<>r 
standing requirements as revealed at 
oral argument. 

2. to r~statP AmeriSt!'Pl's objection t u 
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the PAA anc, 

3 . to discuss legal deficiencies .n the 
PM. 

It is equally obvious that ArneriSteel did not broach thr· 

subject of ~tentially submitting additional legal drgument With 

the Commission , with the Commission Staff o r evPn FPL. Instead. 

ArleriSteel waited 'Jntil shortly before the next Comm1 ss ion A<.;end.J 

and filed its extensive legal Jtgument witho~l dUlhotlzation and 

called it an Amended and Supplemental Petition. 

In addition to presenting obv1ously unproper addltloual lt'g,ll 

argument, t he legal issues addressed by AmenSteel are newly 

fcbricated issues. Thus, ArneriSteel chvoses to 1gnore tiH· 

procedural ~sture of this case ~nd the Admini strative Proc edutt' 

Act and fabricate that the Commission's Rule 25- 22 . 029( 4 ), F.A. C .. 

provides a standard for •standlng• that 1s less " J ' ringent · Lhdn 

cal led for by the APA. In add1t10n, by choosing to act1vely 1gnore 

the APA. ArneriSteel reaches the anomalous concluston that ugenc1es 

cannot issue Proposed Agency Action orders because the agency must 

fi rst hold a hearing and base its decision on evid~~ce of record, 

etc . 

The attent)L to submit additional legal argument after the t iml 

ro do so has passed and after oral argument beforr thls CommlSSI <n 

1s not o~ly improper but prejudicial to FPL. 

The clear and obvious intent is to achieve delay 1n th1s 

proceeding and to confuse both the status of tht· ··as•' anrl t lw 

stat~s of t!"le existing allegauons and argument on stand1ng c~nd 

whether a Section 120.5711) nearing should be held. 
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The PabriQ&tod Legal IIIU81 

a. There Is No Less Stringeot · stand j og• Standard 

AmeriSteel presents the preposterous new legal argument that 

Rule 25-22 .029 (4 ), F.A.C. provides the standard l o t l;tandtr.g 111 PSC 

proceedings; that the use of Lhe words " maY or will" make the Psc·s 

standa rd less •stringent• and that the applicati on of d standa rd 

f0r standing more •stringent · than that based on the · mny or w111· 

language would be a · radical change in agency pol1cy requ1nng 

record support to avoid being defective policy unde • the APA.· 

The additional gloss on this argument IS that t hP new and 

improperly mor e •st r ingent • standard for standing emetged at o ral 

ltgument held on July 15, 1997. 

AmeriSteel conveniently overlooks that the matter <lt 1ssue •s 

its petition for a · section 120.57!11 hearing conrun1nq th•' PSC's 

Proposed Agency Action. · AmeriSteel thus conveniently overlooks 

that it is the APA, sections 120.569 and 120.57, that r>rovtdf' the 

right to a hearing and sets the · standards · tnetel o te. not an 

1ndependent PSC rule. Moreover, and more importantly, AmcnSteel 

overlooks. with some consciousness that it ir.; so nntu•J. r II•· 

dt>cis1on by the Florida Supreme Court 10 llmeriSt e•' l Cotpma t tony . 

Clark. 691 So. 2d 473 !Fla. 1997). 

The decision in AllleriSteel addressed a PM ISSued hy the PSC 

and to wnich Rule 25-22.029!4) applied. In the NneoSteel 

decision. the Florida Supreme Court directly addr e!"ses the very 

Rule 2<;-22.29 on which AmeriSttel telles for StHtlng d less 

•strinyent • standard for standing than the APA. The Cou tt h~>ld: 
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Only person& whose substantial interests l'l<ly 
or will be affected by the Comnussion·s act1on 
may tile a petition Cord 120 . 57 he,,dng. See 
§120.57, Florida Statutes (1995) ; Fla. Admin. 
CodeR. 25-22.029. To demonstrate standing to 
intervene under Agrico, a petitioner must 
demonstrate: 

l l that he will su(fer ir.jury 1n fact 
which is of 5ufficient 1mmediacy to 
entitle him to a section 120.57 hear1ng, 
and 2) that his substantial injury 1s of 
a type or nature which the proceed1ng is 
designed to protect. 

406 So. 2d at 482. As t he district cou1t 
explained in that case. the ti rat uSoPct of 
the test deals with the degtee of inJury. The 
second deals with the nature of the 1 n)ury. 
Id. 

FPL points out that the bme riSteel C01porat 1on v Cl.H k 

opinion is not some unknown or obscure legal precedent. Moreover, 

the very same attorneys appearing in this proceeding are listed as 

counsel for Amer'iSteel in the Apleri Steel Coroorat..ign cas~ . FPL 

submits that this presentation of a fabricated l ega 1 issue and 

misrepres~ntation of the law is preJudicial to FPL. 

On this point , FPL would ddd that Ame11SteeL · s companJOn 

conten t ion that the appl ication o t the more · scnngent · standard 

must be justified by record evidence because ll t epresents a ne•"' 

policy is equally defective and lacking 1n any colotablr• 

credibility. 

b. There is ng Reauirement for a Hearing tn Advance of d PM 

Another episode of active misrepresentation by AmeriStt>el 

occurs when it asserts: 

The PAA is not based upon~ oral ~r Wl1ll~n 
evidence, finding of fact. conclusion ot law, 
expert testimony or ool1cy considerat1ons as 
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required under Florida's Admtnlstrattve 
Procedures Act ( · the APA • l , the Flonda 
Administrative Code ( "FAC " l, PSC precedent. or 
Florida case law. 

Amended Petition at pp . l2 and 13. 

AmeriSteel is helped greatly in making this extraordinary asser~1 on 

by not pr esenting even one applicable citation t o authority of any 

recogni zable ki nd. This extraordinary assert1on would presumably 

assist AmeriSteel signi f icantly because it would mean the PAA dt 

issue here is i nvalid . Stated differently Amez iSteel would not 

have to e3tablish that it was entltled to ~ hearing aft~r the PAA 

was entered; it simply argues that the hearing 1s z·equ1 red beforP 

the PAA is enter ed . 

AmeriSteel simply cites authority r ela t ing to how 120.5711 1 

hearings are to be conducted and the standa 1 ds on appea 1 1 n 

reviewing agency decision made after a 120.57(1) hearing_ Th1 s 

precedent does not ebtablish ~a 120 . 57 (1) hear1n9 t s t equ1r ed . 

In fact, M~Qonald v . Qept . of sank1ng and Fjoance. 346 So. 2d 569 

!Fla. 1st OCA 19771 , miscited as authority by ;\menSteel. shows 

that AmeriStePl's present contention is without ment. ln 

Mcponald, the Court stated: 

Peti ~ iooers thereupon requested that ! e rma 1 
proceedings be conducted as required by the 
APA ~ • ~Y'• •ub•tantJaJ J~t•reata are 
t o be d•t•~ and tb• re !a a dJa~uted Ja•u• 
ot mater1a1 Laot. Section 120.57(1). 

346 , so . 2d 569 at 575 . Similarly, the AffieriSt ec1 opinion by the 

Fla . Supreme Court makes the same point when it slatPs : 

Section 120 .57, Florida Statutes (19~51 and 
Rule 25-22.029 of the Florida Adnunistzat tve 
Code, entitled "Point of Entry into Propos ed 
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Agency Act1on Proceedings, • requ1 re Lh.: 
Commission to give notice and an opportcnlty 
to be heard to per~ons affected by 1ts 
actions . 

691 So. 2d at 479 . Of course the test to establ1sh cntl tlement ro 

a 120 . 57 hearing is another portion of this opin10n whi Lh 

AmeriSteel failed to cite. Once again, AmeriSt ee t has pr•·llented a 

false legal issue dnd its further consideration would be 

prejudicial Lo FPL . 

Conglution 

For ~he r easons stated above, AmeriSteel's Motions should be 

summarily denied. 

DATED this 13th day of August. 1997. 

1 

Respectfully submitted. 

STEEL HECTOR & DAVIS LLP 
Suite 601 
215 South Monroe StrePt 
Tallahassee. FL 32301 
Attorneys for Florida Power 
& Light Company~~-

By:~c:/1: 
• Matthew M. Childs. P.A. 

Jonathan SJOSllom 



Clm'l'XI'XCATB 01' BDVXCB 
UOCKB'l' NO. 970,10-BX 

X HBRBBY CER'l'XI'Y that a true and correct copy of Florida Power 
& Light Company ' s Response to AmeriSteel ' s Moti ons has been 
furnished by Hand Delivery (• ) , or U. S . Mail this 13th day of 
August, 1997 , to the following: 

Robert V. Elias. Esq . • 
Dhision of Legal Services 
FPSC 
2540 Shumard Qak Blvd.l370 
Tallahassee . FL 32399 

John Roger Howe. Esq.• 
Office of Public Counsel 
111 West Madison Street 
Room 812 
Tallahassee , FL 32399 

Richard J . Salem. Esq . 
Marian B. Rush, Esq . 
Salem, Sax on & Nielsen. P.A. 
P.O. Box 3399 
Tampa. Florida 33601 

Peter J . P. Brickf ield. Esq. 
James W. Brew. Eso . 
Brickfield ,Burchette & Ritts 
1025 Thom3s Jefferson St. ~n 
Eighth Floor-West Tower 
Washington, D. C. 20007 

Matthew ~. Childs . P. A. 
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