BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of Mrs. Blanca DOCKET NO. 960903-EI
Rodriguez against Florida Power ORDER NO. PSC-97-0988-FOF-EI
& Light Company regarding ISSUED: August 20, 1997

alleged current diversion/meter
tampering rebilling for
estimated usage of electricity.

The following Commissioners participated in the disposition of
this matter:

JULIA L. JOHNSON, Chairman
J. TERRY DEASON
SUSAN F. CLARK

DIANE K. KIESLING
JOE GARCIA

ORDER AFFIRMING BACKBILLING

BY THE COMMISSION:

On September 24, 1996, the Commission issued Order No. PSC-96-
1216-FOF-EI, finding that Florida Power & Light Company (FPL) had
appropriately backbilled this account in the amount of $7,802.50,
for consumption and investigative charges associated with meter
tampering at this location. Blanca Rodriguez timely protested the
Commission’s action and the matter was referred to the Division of
Administrative Hearings to conduct a formal hearing. On May 21,
1997, the Administrative Law Judge entered his Recommended Order
affirming the backbilling. A copy of this Recommended Order is
included in this Order as “Attachment 1” and is incoporated by
reference. The Administrative Law Judge found that the backbilling
amount of $7,802.50 was reasonable.

Ms. Rodriguez filed an exception to the Recommended Order on
June 5, 1997. Ms. Rodriguez claims that the Recommended Order
found no meter tampering. Therefore, Ms. Rodriguez claims she
could not be held liable, since no meter tampering occurred. This
assertion is based on an out of context, incomplete quote from
paragraph 5 of the Recommended Order. In full, the sentence reads:
“Based on that investigation, which included a review of the public
records, spot checks of electrical usage during times there was no
meter tampering, and an interview with petitioner and her husband,
Ms. Lubert projected the amounts of electricity that had been used
at the subject residence.”
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This assertion is inconsistent with the fact that, as noted on
page 3 of the Recommended Order, “Prior to the beginning of the
formal hearing, the Petitioner and Respondents stipulated that
meter tampering had occurred.” The only contested issue at thre
hearing was the reasonableness of the amount of the backbilling.

Therefore, we find that Ms. Rodriguez’ exception should be
rejected.

The Administrative Law Judge’s Findings of Fact are based on
competent, substantial evidence of record. The Conclusions of Law
appropriately apply the provisions of Florida Statutes and the
Florida Administrative Code. The Order recommended that the
Commission enter a final order “...upholding the billing to the
subject account.” Therefore, we find that the Administrative Law
Judge’s Recommended Order shall be adopted as this agency'’s final
order.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Ms.
Rodriguez’ exception to the Recommended Order is rejected. It 1s
further

ORDERED that the Administrative Law Judge’s Recommended Order
shall be adopted as this agency’s final order. It is further

ORDERED that this docket shall be closed.

By ORDER of the Florida Public Service Commission, this 20th
day of August, 1997.

Reporting

(SEAL)

RVE
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Director,
Division of Records and reporting and filing a copy of the notice
of appeal and the filing fee with the appropriate court. This
filing must be completed within thirty (30) days after the issuance
of this order, pursuant to Rule 9.110, Florida Rules of Appellate
Procedure. The notice of appeal must be in the form specified in
Rule 9.900(a), Florida Rules of Appellate Procedure.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BLANCA RODRIGUEZ,
Petitioner,

vS. CASE NO. 96-4935

FLORIDA POWER and LIGHT COMPANY,
Respondent,

and

FLORIDA PUBLIC SERVICE COMMISSION,

Intervenor.

. — — T Ykl Wt s T il Yo St

OMMEND o) R

Pursuant to notice, a formal hearing was held in this case
on February 6, 1997, at Miami, Florida, before Claude B.
Arrington, a duly designated Administrative Law Judge of the
Division of Administrative Hearings.

PEARANC

For Petitioner: Mayra Trinchet, Esquire
42 Northwest 27th Avenue, No. 323
Miami, Florida 33125

For Respondent: Robert E. Stone, Esgquire
Florida Power and Light Company
Post Office Box 029100
Miami, Florida 33102-9100

For Intervenor: Vicki Johnson, Esquire
Public Service Commission

2540 Shumard Oak Boulevard
Tallahassee, Floridae 32399

BTATEMENT OF TEE ISSUEE

The amount that Respondent, Florida Power and Light Company
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(FPL), is entitled to bill the electrical account for the property
located at 3151 6.W. 84 Court, Miami, Florida, owned by
Petitioner, Blanca Rodriguez, and her husband, Juan A. Rodriguez,
for electricity used but not metered because of meter tampering,
and the amount that Respondent is entitled to bill for the
reasonable costs of its investigation.

PRELIMINARY BTATEMENT .

FPL determined that somecne had tampered with the meter for
the electric service account 3151 5.W. B4 Court, Miami, Florida.
Thie property has, at all times pertinent to this proceeding,
been owned by Petitioner, Blanca Rodriguez, and her husband, Juan
A. Rodriguez. Thereafter, FPL conducted an investigation and
determined what it considered tc be a reascnable estimate of the
amount of electricity that had not been billed because of the
meter-tlmpering. The methodelogy u‘c; by FPL in making this
estimate was based on a methodology that has been approved by the
Florida Public Service Commission. Thereafter, FPL determined
the value of the electricity that it estimated had been used but
not billed and submitted a bill for that amount plus an amount
which FPL considered to be the reasonable expenses it incurred in
conducting the investigation. Thereafter, Petitioner, Blanca
Rodriguez protested the proposed billing to the Florida Public
Service Commission (PPSC). After review, the FPSC entered a
proposed order approving the billing by PPL. Petitioner timely
requested a formal houring_to challenge the proposed action of
the PPSC, the matter was referred to the Division of

.Adminiltrativc Hearings, and this proceeding followed.
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Prior to the beginning of the formal hearing, the Petitioner
and the Respondent stipulated that meter tampering had occurred.
They did not stipulate when the tampering occurred and they did
not stipulate who tampered with the meter. The issue lefr for
resolution was whether the billing for unmetered electricity and
investigative costs was reascnable within the meaning of Rule 25-
€.104, Plorida Administrative Code.

At the formal hearing, Petitioner testified on her own
behalf and presented one exhibit, which was accepted into
evidence. Respondent presented the testimony of one witness,
Helen Lubert, an employee of FPL who determined the amount of the
billing at issue in this proceeding. Respondent presented five
exhibits, each of which was accepted intoc evidence. FPSC
presented no testimony or exhibit. At the request of the FPSC,
official recognition was taken of Rule 25-6.105(8) (a), Florida
Administrative Code. At the request of Respondent, official
recognition was taken of Rule 25-6.104, Florida Administrative
Code.

A transcript of the proceedings has been filed. At the
request of the parties, the time for filing post-hearing
submissions was set for more than ten days following the filing
of the transcript. Consequently, the parties waived the
requirement that a recommended order be rendered within thirty
days after the transcript is filed. Rule 60Q-2.031, Florida
Administrative Code. The Petitioner and Respondent filed
proposed recommended orders, which bave been duly considered by
the undersigned in the preparation of this Recommended Order.
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PINDINGS OF FACT

1. On January 30, 1987, the FPL electric service account at
3151 S§.W. B4 Court, Miami, Florida, was opened under account
number 20770-66450 in the name of Juan A. Rodriguez. The account
was in the name of Juan A. Rodriguez at all times pertinent to
this proceeding. At the request of the Petitioner, the account
was changed into her name on October §, 1996.

2. The residence located at 3151 5.W. 84 Court, Miami,
Florida, has, ;t all times pertinent to this proceeding, been
owned by Petitioner and her husband, Juan A. Rodriguez.

3. At all times pertinent to this proceeding, Petitioner
has lived in the subject residence and has received the benefit
of FPL electrical service.

4. Petitioner's husband, Juan A. Rodriguez, lived in the
residence from 1987 until he and Petitioner separated in 1994.
Thereafter he moved back into the residence in February 1996, and
he was living at the residence at the time of the formal hearing.

§. In August 1995, FPL became suspicious that someone had
tampered with the electrical meter for .the subject residence. An
investigation was instigated and assigned to Helen Lubert, a
senior revenue proﬁoction 1nve-:igptor employed by FPL.
Petitioner stipulated to the experience and expertise of Ms.
Lubert. Based on that investigation, which included a review of
the public records, spot checks of electrical usage during times
there was no meter tampering, and an interview with Petitioner

and her husband, Ms. Lubert projected the amounts of electricity
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that had been actually used at the subject residence. 7Tnis
projection made use of charts referred to as seascnal average
percentage of usage charts. These charts and the methodology
used by FFL have been approved by the Plorida Public Service
Commission.

6. FPL's records retention policy is to purge billing
records that are more than six years old. When Ms. Lubert
attempted in March 1996 to determine how long the meter tampering
had been going on she could not locate the billing records for
the subject property prior to April of 195%0. 1In compafing the
amounts that were billed with the amounts that she had prcjected
had been actually used, Ms. Lubert found the amounts billed were
substantially lower than the amounts she had projected had been
used. Ms. Lubert reascnably determined that meter tampering had
been occurring at the subject residence since at least April
1550.

7. Ms. Lubert testified that the projected amount of
electricity actually used was reasonable and that the amount of
the billing for the electricity that had been used but not billed
because of meter tampering was reascnable. S5he also testified
that the billing for the investigative costs was reascnable. In
torQing her opinion that the projeé:cd amount of electricity
actually used was reascnable, Ms. Lubert considered that the
methodology used has been approved by the FPSC, the approximate
size of the residence, the type water beater and appliances in
the residence, the fact that there is a swimming pool with an

'lllctriCll pump, the number of occupants in the residence, the
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manner in which Respondent reported she used air conditioning,
and the fact that there was an apartment added to the house in
1954.

8. Ms. Lubert calculated that since April 1990 and the date
of the billing, the value of the unmetered electrizity that had
been used by the subject account was $7,453.12. This calculation
is a reasonable estimate of the unmetered energy used. Ms.
Lubert alsc calculated that the reascnable costs of the
investigation was $349.38. This amount is reasonable.

9. On April S, 1996, FPL billed the subject account the sum
of $7,802.50 based on Ms. Lubert's calculations. ‘Although her
name was not on the account with FPL prior to October 1996,
neither the FPSC or FPL has challenged her right to contest this
billing.

CONCLUSIONS OF LAW

10. The Division of Administrative Hearings has
jurisdiction of the parties to and the subject of this
proceeding. Section 120.57(1), Plorida Statutes.

11. Rule 25-6.104, Florida Administrative Code, provides as

follows:

In the event of unauthorized or fraudulent
use, or meter tampering, the utility may bill
the customer on a reascnable estimate of the

energy used.
12. Petitioner does not dispute that FPL is entitled to

bill for its reascnable costs of investigation in addition to the

reascnable value of the estimated energy used.

13. There was a dispute between the parties as to whether
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Petitioner or Respondent has the burden of proof in this
proceeding. That dispute should be resolved by finding that the
Respondent, as the party asserting that its determination that
its billing is reasonadble, has the burden of proof. See, Rule
28-6.08(3), Plorida Administrative Code. 1In this type
proceeding, it would be patently unfair to place the burden on a
consumer that the billing by PPL is unreasonable. The burden
should be on the utility company to prove by a preponderance of
the evidence that its billing is reasonable.

14. FPL established by a preponderance of the evidence that
someone tampered with the meter for the subject account and that
as a result of that tampering, both Petitioner and her husband
obtained the benefit of unmetered electricity. FPL also
established that it reasonably estimated the value of that
unmetered electricity. FPL also established that the amount
charged this account for investigative costs was reasonable.

RECOMMENDATJION
BPased on the foregoing Findings of Fact and Conclusions of

Law, it is RECOMMENDED that the Florida Public Service Commission

enter a final order that denies Petitioner's challenge to this

billing, thereby upholding the billing to the subject account.
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DONE AND ENTERED this 21st day of May, 1997, in Tallahassee,

Leon County, Florida.

CLAUDE B. ARRINGTON

Administrative Law Judge

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway

Tallahassee, Florida 32399-3060
(904) 4BB-9675 BUNCOM 278-9675
Fax Filing (504) 921-6847

Piled with the Clerk of the
Division of Administrative Hearings
this 21st day of May, 15957

COPIES FURNISHED:

Mrs. Blanca Rodriguez
3151 Scuthwest B4th Court
Miami, Florida 33155

Mayra Trinchet, Esquire
42 Northwest 27th Avenue, Suite 323
Miami, Florida 33125

Robert E. Stone, Esquire
Post Office Box 029100
Miami, Florida 33102

Vicki Johnson, Esquire

Public Service Commission
Division of Legal Bervices

2540 Shumard Oak Boulevard
Tallahassee, Plorida 32399-0850

Blanca Bayo, Director of Records
Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Rob Vandiver, General Counsel
Public Services Commission

2540 Shumard Oak Boulevard
Tallahassee, Florida 32395-0850
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William D. Talbott, Executive Director
Public Services Commission

2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

NOTICE OF RIGET TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this recommended order. Any exceptions to

this recommended order should be filed with the agency that will

issue the final order in this case.



	1997 Roll 6-484
	1997 Roll 6-485
	1997 Roll 6-486
	1997 Roll 6-487
	1997 Roll 6-488
	1997 Roll 6-489
	1997 Roll 6-490
	1997 Roll 6-491
	1997 Roll 6-492
	1997 Roll 6-493
	1997 Roll 6-494
	1997 Roll 6-495



