
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Complaint of Mrs . Blanca 
Rodriguez against Florida Power 
& Light Company regarding 
alleged current diversion/met er 
tampering rebil ling for 
estimated usage of electricity. 

DOCKET NO . 960903-EI 
ORDER NO . PSC-97- 0988-FOF-EI 
ISSUED : August 20 , 1997 

The fol lowing Commissioners participated in the disposition of 
this matter: 

BY THE COMMISSION : 

JULIA L. JOHNSON, Chairman 
J . TERRY DEASON 
SUSAN F. CLARK 

DIANE K. KIESLING 
JOE GARCIA 

ORDER AFFI RMING BACKBILLING 

On September 24 , 1996, the Commission issued Order No . PSC- 96-
1216- FOF-EI , finding that Florida Power & Light Company (FPL) had 
appropriately backbilled this a ccount in the amount of $7 , 802 . 50 , 
for consumption and investigative charges associated with meter 
tampering at this location . Blanca Rodriguez timely protested the 
Commission' s action and the matter was referred to the Division of 
Administrative Hearings to conduct a formal hear ing . On May 21 , 
1997 , the Administrative Law Judge entered his Recommended Order 
affirming the backbilling . A copy of this Recommended Order is 
included in this Order as "Attachment 1" and is incoporated by 
reference . The Administrative Law Judge found that the backbilling 
amount of $7,802 . 50 was reasonable. 

Ms. Rodriguez filed an exceptio n to the Recommended Order on 
June 5, 1997 . Ms. Rodriguez claims that the Recommended Order 
found no meter tampering. Therefore , Ms . Rodriguez claims she 
could not be held liable , since no meter tampering occurred . This 
assertion is based on an out o f context , incomplete quote from 
paragraph 5 of the Recommended Order. In full, the sentence reads : 
"Based on that investigation, which included a review of the public 
records , spot checks of electrical usage during times there was no 
meter tampering, and an interview with petitioner and her husband, 
Ms . Lubert projected the amounts of electricity that had been used 
at the subject r esidence ." 
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This assertion is inconsistent with the fa ct that , as noted on 
page 3 of the Recommended Order, "Prio r to the beginning of the 
formal hearing 1 the Petitioner and Respondents stipulated that 
meter tampering had occurre d.u The only contested issue at t~e 

hearing was the reasonableness of the amount of the backbilling . 

Therefore, we find that Ms . Rodriguez ' exception shouJd be 
rejected. 

The Administrative Law Judge's Findings of Fact are based on 
competent, substantial evi dence of record . The Conclusions of Law 
appropriately apply the provisions of Florida Statutes and the 
Florida Administrative Code. The Order recommended that the 
Commission enter a final order " ... upholding the billing to the 
subject account . u Therefore , we find that the Administrative Law 
Judge ' s Recommended Order shall be adopted as this agenc y ' s final 
order. 

Based on the f o regoing , it is 

ORDERED by the Florida Public Service Commission that Ms. 
Rodriguez' exception t o the Recommended Order is rejected . It i s 
further 

ORDERED that the Admin i s t rative Law Judge ' s Recommended Order 
shall be adopted as this agency ' s final order . It is further 

ORDERED that this docket shal l be closed. 

By ORDER of the Florida Public Service Co mmission , this 20th 
day of August , 1997. 

(SEAL) 

RVE 

r 
Reporting 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569( 1 ) , Florida Statutes, to notify parties of any 
administrative heari ng or judicial revi ew of Commission orders that 
is available under Sections 120 . 57 o r 12 0 . 68, Flo rida Statutes, as 
well as the procedures and time l imits that apply. This notice 
should no t be construed t o mean all requests for an administrative 
hearing or judicial review wi ll be granted or result in the r elief 
sought . 

Any party adversely affected by the Commission's final action 
in this matter may request: 1) r econsideration of the dec ision by 
filing a motion for reconsideration wi th the Director, Divisio n of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee , 
Florida 32399-0850, within fifteen (15) days of the issuance of 
this o rder in the f orm prescribed by Rule 25-22.060 , Florida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water a nd/or 
wastewater utility by f iling a notice of appeal with the Director, 
Division of Records and reporting and filing a copy of the notice 
of appeal and the filing fee with the appropriate court. This 
filing must be completed wi thin thirty (30) days after t he issuance 
of this order, pursuant to Rule 9.110, Florida Rules of Appellate 
Proce dure. The notice of appeal must be in the form specified in 
Rule 9 . 900( a ), Florida Rules of Appellate Procedure. 
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STAT! 01 FLORIDA 
DIVISION OP ADMINISTRATIVE BEARINGS 

BLANCA RODRIGUEZ, ) 
) 

Petitioner, ) 
) ... ) 
) 

FLORIDA POWER and LIGJIT COMPANY, ) 
) 

Reepondent, ) 
) 

~d ) 
) 

FLORIDA PUBLIC SERVICE COMMISSION, ) 
) 

Intervenor . ) _______________________________ ) 

CASE MO . 96 - 4935 

R!COHHEND(D ORDER 

Pureuant to notice , a forma l hearing wae held in thi e ca•e 

on February '· 1t97, at Miami, Florida, before Claude 8. 

Arrington, a duly deeigna t ed Admini etrative Law Judge of the 

APPPJWfCES 

For Petitioner : MAyra Trinchet , Eequire 
42 Northweet 27th Avenue, No . 323 
Miami, Florida 33125 

For aeepondent : Robert I . Stone, lequire 
Florida Power and Light Company 
Poet Office Box 029100 
Mia•i, Florida 33102-tlOO 

For Intervenor: Vicki Johnaon, lequire 
Public Service Commieeion 
2540 Shumard oak Boulevard 
Tallahaeeee, Florida )239t 

ITATIKENT OP TBJ IffQJS 

The a!IIO\mt that Reepondent , Florida Power and Light Company 
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(FPL), ia entitled to bill the electrical account for the property 

located at )151 S.W . 14 Court, Miami, Florida, owned by 

Petitioner, Blanca Rodriguez , and her bu•band, Juan A. Rodri~~ez, 

for electricity u•ed but not metered becau•e of ~eter tampering , 

and the amount that Re•pondent ie entitled to bill for the 

reaeonable eoeta of ita inve•tiiation . 

PPL determined that aomeone bad tampered wi th ·the meter for 

the electric aervice account )151 S.W. 14 Court, Mi ami, Florida . 

This property has, at •11 times pertinent to this proceedi ng. 

been owned by Petitioner, Blanca Rodriguez , and her hu•band, Juan 

A. Rodriguez . Thereafter, FPL conducted an i nve•ti ga tion and 

determined what it conaider ed to be a rea•onable eatimate of the 

amount of electricity that had not been billed becau•e of the 

1neter tampering . The methodol ogy utid by FPL i n malting this 

estimat e waa baaed on a methodology that baa been approved by the 

Florida Publ i c Service Commi •aion . Thereafter, PPL determined 

the value of the electricity that it e• t imated had been u•ed but 

not billed and aubmitted a bill for that amount plus an amount 

vhieh PPL con•idered to be the rea•onable expenaea it incurred in 

eonduetini the inveatigation . Thereafter, Petitioner, alanca 

aodriguez proteated tbe propoeed billing to tbe Florida Public 

hrviee Coam~i .. ion (PPSC) • After review, the PPSC entered a 

p ropoaed ordar approving tbe billin!l by PPL. Petitioner ti~~ely 

requeated a fo~l bearing .to eballenie tbe propo•ed action of 

the PPSC, tbe aatter vaa referred to the Di•iaion of 

~iniatrative Bearing•, and tbia proceeding followed . 

2 
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Prior to the beginning of the !o~l hearing, the Petitioner 

and the Re1pondent atipulated that meter tampering had occurred . 

They did not •tipulate vhen the tampering occurred and they di d 

~ot etipulate vbo ta~red vith the .. ter. The i••ue left for 

re•olution vaa whether the billing !or unm.tered electricity and 

inve•tigative coate vaa reaeonable withi n the meaning of Rule 25· 

At the fo~l hearing, Petitioner te1ti!ied on her own 

behalf and preaented one exhibit, which wa• accepted i nto 

evidence . Re1pondent preeented the te1timony of one witnee& , 

Helen Lubert, an employee of FPL who de t ermi ned the amount of the 

billing at i11ue in thi 1 proceeding . Re•pondent pre1ented five 

exhibita, each of which wa• accepted into evidence . FPSC 

preaented no teatimony or exhibit . At the reque1t of the FPSC, 

official recogni tion wa• taken of Rule 25 · 6 . 105(1 ) (a ), Florida 

Adminiltrative Code. At the reque1t of Re•pondent, official 

recognition waa taken of Rule 25·6 . 104, Florida Admi ni atrative 

Code . 

A tranacri pt of the proceeding• hae been filed . At the 

reque•t of the partiea, the ti .. for filing poet-hearing 

8ubmi11iona va• eet for .ore than ten daya following the filing 

of the tranecript. Con•equently, the partie• waived the 

requirement that a recommended order be rendered within thirty 

4aye after the tranacript 1• filed. Rule 'OQ-2 . 031, Florida 

Adminiatrative Oode. !be"Petitioner and Reapondent filed 

propoaed recommended ordera, which have been duly conaidered by 

tbe underaigoed in tbe preparation of thia Recommended Order . 

3 
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PlNDIJfVS Ol PACT 

1 . On January )0, 1917 , the FPL electric aervice account a t 

)151 S .W. 14 Court, Miami, Florida, waa opened under account 

Dumber 20770-66450 in the name of Juan A. Rodriguez . The account 

waa in the name of Juan A. Rodriguez at all time• pertinent to 

thia proceeding . At the requeat of the Petitioner , the account 

waa changed into her name on October'· 1996 . 

2. The reaidence located at 3151 S . W. 14 Court, Mi ami, 

Florida , haa, at all time& pertinent to thi s proceeding . been 

owned by Petitioner and her hueband. Juan A. Rodriguez . 

) . At all times pertinent t o thi a proceeding , Petitioner 

bae lived in the eubj ect reeidence and hae rece ived the bene flt 

of FPL electrical aervice . 

4. Petitione r '• bueband , Juan A. Rodriguez, l ive d in the 

res i dence from 1917 until be and Pet itione r aepa r ated in 1994 . 

Thereafter be ~ved back into the res i dence in February 1996, and 

be vae living at the reeidence at the time of the formal hearing . 

5 . In Auguet 1995 , FPL became auapicioua that aomeone had 

tampered with the e l ectrical .. ter for -the aubj ect re•idence . An 

inveatigat~on va• inatigated and aaaigned to Belen Lubert , a 

eenior revenue protection ioveatigator e~loyed by PPL. 

Petitioner •tipulated to the experience and axperti•e of ~ . 

Lubert . a&aed em that inveatigatiOD, whi ch included a review of 

the public recorda, apot cbeck8 of electrical uaage during time• 

there wa• DO .. ter tampering, and an interview with Petitioner 

and her buab&Dd, Me. Lubert projected the a.ount• of elect r icity 

• 
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that had been actually uaed at the aubject reaidence . ~hia 

projection .. de uee of charta referred to a• eeaeonal average 

percenta~e of uaage charta. Theae chart• and the ~thodology 

uaed by PPL have been approved by the Plorida Public Service 

Cocnmhaion. 

'· PPL'e recorda retention policy ie to purge billing 

record• that are more than aix year• old . When Ma . Lubert 

attempted in March 1996 to determine bow long the meter tampering 

bad been going on ehe could not locate the bill ing r ecorda for 

the eubject property pri or to April of 1990. In comparing the 

amount• that were billed with the amount• that ahe had pro jected 

bad been actually ueed, Me . Lubert found the amount• billed were 

eub•tantially lower than the amount• ahe bad projec~ed had been 

uaed . Ma . Lubert reaeonably dete~ined that mete r tampering bad 

been occurring at the aubject re•idence eince at lea•t April 

1UO . 

7. Me . Lubert teatified that the proj ected amount of 

electricity actually ueed wa• reaeonable and that the amount of 

the billing for the electricity tbat had been ueed but not billed 

becauee of .. ter tampering waa reaaonable. She aleo teetified 

that the billing for tbe inveati~ative coat• waa reaaonable . In 

formin~ her opinion tbat the projected amount of electricity 

actually ueed wae reaaonable, Ma . Lubert conaidered that the 

.. thodology ueed baa been approved by tbe PPSC, tbe approximate 

aiae of the reeidence, the type water beater and appliance• in 

tbe reeicSence, tbe fact that there 1e a ewi11111ing pool with an 

electrical pwnp, the number of occupant• in the reaidence, the 
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~nner in vhich Reapondent reported ahe uaed air cond i tion ing, 

and the fact that there vaa an apartment added to the houae in 

1U4 . 

I . Ma . Lubert calculated that a i nce April 1990 and the dat e 

of the billing, the val ue of the unmetere d electri ~ity t hat bad 

been uaed by the aubj:ect account vaa $7 , 453 . 12. Thia cal cul ation 

ia a reasonable eati~te of the unmet ered energy uaed . "- · 

Lubert alao calculat•d that the reaaonabl e coat• of the 

inveatigation vaa $349.38 . Thia amount ia reas onable. 

9 . On April 5 , 1996 , FPL b i lled the aubj ect a ccount t he a um 

of $'7 , 802. 50 based on. ~ - Lubert'a calculat ions . Although he r 

name vaa not on the account wi th FPL prior t o October 1996 , 

nei ther the FPSC or F'PL haa challenged her right to conte st thi s 

billing . 

CQNCLUSIONS OP LAW 

10 . The Di via i on of Admi niatrative Hearings bas 

juri ad i ction of the partie• to and the aubj e ct of thi s 

proceeding . Section 120 . 57(1) , Florida Statutes . 

11. Rule 25-,.104, Florida Admini atrat ive Code, provides •• 

followa : 

In the event of una ut horized or fraudulent 
u•e, or .. ter tampering , the u t ili ty aay bill 
the cuatomer on a reaaonable eatimat e of the 
energy u•ed . 

12 . Petitioner doe• not di•pute that PPL i• entitled to 

bill for it• rea•onable co•t• of inveatigation in addition to tbe 

reaaonable Yalue of the e•tiaated energy used . 

11. 'rbere vaa a di•pute betveen the partie a •• to vh.ether 

6 
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Petitioner or •••pon~ent baa the burden of proof in thi• 

proceeding. That diapute •hould be reaolved by finding that the 

ae•pondent, •• the party aaaerting that it• determination that 

it• billing i• reaaon&ble, baa the burden of proof . See, Rule 

21-, . 0I(l), Plorida Adminiatrative Code . In thia type 

proceeding, it would be patently unfai~ to place the burden on a 

eonaumer that the billing by FPL i• unreaaonLble. The burden 

ahould be on the utility company to prove by a preponderance o f 

the evidence that it• billing i• rea•onLble. 

14 . FPL eatabli•hed by a preponderance of the evi dence that 

•omeone tampered with the met er for the aubj ect account and t hat 

•• a reault of that tamperi ng , both Petitioner and her husband 

obtained the benefit of unme t ered electricity . FPL al1o 

!ICOKHZNPATION 

Baled on the foregoing Finding• of Fact and Conclu1iona of 

Law, it ia a.COHMENDID that the Florida Public Service Commiasion 

enter a final order that deniea Petitioner•• challenge to tbi• 

billing, thereby upholding the billing to the •ubject account. 

7 
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DONE AND ENTERED thie 2let day of May, 1997, in Tallahassee , 

Leon County, Florida . 

COPl£5 FURNl SHED: 

Mre . Blanca Rodriguez 
3151 Southwest 14th Court 
Miami, Florida 33155 

Mayra Trinchet, Bequi re 

C~~~TON 
Admini etrative Law Judge 
Divieion of Adminietrative Hearings 
The DeSoto Building 
1230 Apslachee Parkway 
Tallahaaeee , Florida 32399·3060 
(904) 488 - 9675 SUNCOM 278-9675 
Fax Filing (904 ) J2l- 6847 

Filed vith the Clerk of the 
Divieion of Administrative Hearings 
th i s 21s t day of May, 1997 

42 Northwest 27th Avenue , Suite 323 
Miami, Flori da 33125 

Robert E . Stone, ••quire 
Poet Office lox 029100 
Mi ami , Florida 33102 

Vicki Johneon , ••quire 
Publ i c Service Commieeion 
Divieion of Legal Service• 
254 0 Shumard Oak Boulevard 
Tallahaeeee, Florida 32399·0150 

alanca Bayo, Director of Recorda 
Public Service Commieaioc 
2540 Shumard Oak Boulevard 
Tallahaaaee, Florida 323tt·0150 

Rob Vandiver, General Counael 
Public Service• C~iaaioc 
2540 Shumard Oak Soulevard 
Tallahaaaee, Florida 323tt·OI50 

• 
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Willi•• D. Talbott , Executive Director 
Public Service• Commiaeion 
2540 Shumard Oak Boulevard 
Tallahaaaee, Florida 32399-0850 

MQIICJ or aiGBI TO SQBHIT I~CEPTIONS 

All partie• have the right to eubmit vri t ten exception• wi thin l S 
daya from the date of thia recommended order . Any exception• t o 
thi a recommended order ahould be filed witb the agency tbat will 
ia•ue the final order in thi a caae . 

' 
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