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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Consideration of 
BellSouth Telecommunications, 
InC.'S entry into interLATA 
services pursuant to Section 271 
of the Federal 
Telecommunications Act of 1996. 

DOCKET NO. 960786-TL 
ORDER NO. PSC-97-1031-PCO-TL 
ISSUED: August 27, 1997 

The following Commissioners participated in the disposition of 
this matter: 

JULIA L. JOHNSON, Chairman 
J. TERRY DEASON 
SUSAN F. CLARK 

DIANE K. KIESLING 
JOE GARCIA 

ORDER DENYING MOTION TO DISMISS OR IN THE ALTERNATIVE FOR 
ABATEMENT OF BELLSOUTH TELECOMMUNICATIONS' APPLICATION FOR 

INTERLATA RELIEF 

BY THE COMMISSION: 

Pursuant to 47 U.S.C. 5 271(d) (3), the Federal Communications 
Commission (FCC) has ninety (90) days to issue a written 
determination approving or denying a Bell Operating Company's (BOC) 
application for interLATA authority. Further, the FCC is directed 
to consult with the applicable State commission before making a 
determination regarding the BOC's entry into the interLATA market. 
We opened this docket to begin to fulfill our consultative role. 

On July 25, 1997, Time Warner AxS of Florida, L.P.  d/b/a/ Time 
Warner Communications and Digital Media Partners (Time Warner) 
filed its Motion to Dismiss or in the Alternative for Abatement of 
BellSouth Telecommunications' Application for InterLATA Relief. 
Time Warner requested oral argument on its Motion. BellSouth 
Telecommunications, Inc. timely filed its Response and Opposition 
to Time Warner's Motion on August 1, 1997. Based on the parties' 
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pleadings, oral argument at our Agenda Conference on August 18, 
1997, and the recommendations of our staff, we deny Time Warner‘s 
Motion as discussed in detail below. 

As stated above, Time Warner filed its Motion to Dismiss or in 
the alternative to abate proceedings in this docket on July 25, 
1997. In its Motion, Time Warner argues that this proceeding is 
premature and should be stopped immediately before additional FPSC 
and industry resources are wasted. 

Time Warner asserts that BellSouth should not have filed its 
application for interLATA authority since it has full knowledge 
that it can not now supply something as fundamental as a Firm Order 
Commitment (FOC) with a facilities verification. Time Warner 
states that its interconnection agreement with BellSouth provides 
that BellSouth must give Time Warner a FOC and a Design Layout 
Record (DLR) within five business days upon receipt of an Access 
Service Request (ASR) for Local Interconnection Trunk Groups. Time 
Warner argues that in order to provide a DLR, BellSouth would have 
to provide a facilities verification. The provision at issue, 
according to Time Warner, is Section 11.02. That section provides: 

All parties shall work cooperatively to manage the 
capacity of Local Interconnection Trunk Groups. Any 
Party may send another ASR to initiate changes to the 
Local Interconnection Trunk Groups that the ordering 
Party desires based on the ordering Party’s capacity 
assessment. The receiving Party will issue a Firm Order 
Confirmation (“FOC”) and a Design Layout Record (“DLR”) 
to the ordering Party within 5 business days after 
receipt of the ASR upon review of and in response to the 
Ordering Party’s ASR to begin the provisioning process. 

Time Warner asserts that it has been trying to negotiate 
performance standards. During the negotiations, BellSouth asked 
whether Time Warner wanted a “good“ FOC (one with a facilities 
verification) or a “fast” one (one within twenty-four hours, but 
without the facilities check. Time Warner argues that it sought to 
enforce Section 11.02 of its Interconnection Agreement, which 
requires both a “good” and “fast“ FOC. Time Warner contends that 
BellSouth responded that it would not be able to comply with the 
Interconnection Agreement until the end of this year at the 
earliest. (Citing to Exhibit A to the Motion: letter from Susan M. 
Arrington, Manager-Interconnection Services\Pricing with BellSouth, 
to Carolyn Marek, of Time Warner Communications) 
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Time Warner also asserts that BellSouth has been lax in 
providing FOCs to it with respect to Local Service Requests (LSRs) 
for Interim Number Portability ( I N P ) .  Finally, Time Warner asserts 
that BellSouth has been in default of the Interconnection Contract 
with Time Warner because BellSouth has not completed the disconnect 
and provision of RCF for INP  within twenty-four hours of 
BellSouth's receipt of the service order under provision 6.17 of 
the Interconnection Agreement. 

Time Warner concludes that this matter should be dismissed, 
held in abeyance, or the application should be withdrawn until the 
end of the year or until BellSouth is in compliance with these 
fundamental interconnection provisions in accordance with the 
checklist items. "The parties need not exhaust huge resources to 
examine whether BellSouth meets the checklist items when the facts 
of this non-compliance with Time Warner's Interconnection Agreement 
alone puts BellSouth out of compliance." 

In response, BellSouth argues that Time Warner is essentially 
arguing its position in this docket through this Motion rather than 
through testimony given under oath. This according to BellSouth is 
inappropriate. BellSouth argues that the Commission can not grant 
Time Warner's Motion when the facts have not been heard. BellSouth 
concludes that the allegations in the Motion should be made under 
oath in testimony with the right of cross examination and the right 
of BellSouth's witnesses to address the allegations, not in a 
pleading. 

As to the specific allegations, BellSouth argues that its 
agreement with Time Warner does not require the FOC to contain 
facilities verification. Also, BellSouth states, as noted in 
Exhibit A to the Motion, BellSouth does not provide facilities 
verification on any FOC with regard to BellSouth's own end users. 
BellSouth argues that according to the Eight Circuit's Opinion in 
Docket No. 96-3321, issued on July 18, 1997, the Telecommunications 
Act of 1996 (Act) does not require the incumbent LEC to provide its 
competitors with superior quality interconnection. Therefore, 
BellSouth concludes, BellSouth is not required to provide 
facilities verification with FOCs to Time Warner either under the 
agreement or the Act. 

BellSouth asserts that it is not in violation of Section 11.02 
of the Interconnection Agreement. BellSouth does not agree with 
Time Warner that this section requires BellSouth to provide both a 
"good" and "fast" FOC. The contract, BellSouth argues, simply 
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states that BellSouth will provide a FOC and a DLR within five 
business days of the receipt of the ASR. There are no specifics on 
what type of information is to be included in the FOC. 

According to BellSouth, it never told Time Warner that it 
would not be able to comply with the Agreement until the end of the 
year at the earliest. BellSouth told Time Warner that it was 
currently looking into providing facilities verifications for ASR 
FOCs,  but that such information would not be available until the 
end of the year. BellSouth argues that as stated earlier, the 
Agreement does not specify that facilities verification must be 
included in the FOC, and therefore BellSouth is not in violation of 
the Agreement. 

BellSouth concludes that since there are definitely factual 
issues in dispute between Time Warner and BellSouth, Time Warner's 
Motion should be rejected. 

The standard of review to be applied in considering Time 
Warner's Motion to Dismiss is to review BellSouth's Petition in the 
light most favorable to BellSouth. As stated by the Court in 
Varnes v. Dawkins, 624 So.2d 349, 350 (Fla. 1st DCA 19931, "[tlhe 
function of a motion to dismiss is to raise as a question of law 
the sufficiency of the facts alleged to state a cause of action." 

Upon consideration, we do not believe BellSouth's Petition can 
be dismissed based on the allegations in Time Warner's Motion. It 
is clear based on a review of Time Warner's Motion and BellSouth's 
response that the facts alleged in Time Warner's Motion are in 
dispute. Therefore, viewing the facts in the light most favorable 
to BellSouth, we find that BellSouth has presented facts 
sufficient to proceed with the evidentiary hearing. Accordingly, 
Time Warner's Motion is denied. We note, however, that Time Warner 
can renew its Motion to Dismiss at any time. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that Time 
Warner AxS of Florida, L.P. d/b/a/ Time Warner Communications and 
Digital Media Partners' Motion to Dismiss or in the Alternative for 
Abatement of BellSouth Telecommunications' Application for 
InterLATA Relief is denied. It is further 
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ORDERED that this docket shall remain open. 

By ORDER of the Florida Public Service Commission this 27th 
day of Auaust, 1997. 

u 
BLANCA S. BAY6, Director 
Division of Records and Reporting 

( S E A L )  

MMB 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person’s right to a hearing. 

Any party adversely affected by this order, which is 
preliminary, procedural or intermediate in nature, may request: (1) 
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida 
Administrative Code, if issued by a Prehearing Officer; (2) 
reconsideration within 15 days pursuant to Rule 25-22.060, Florida 
Administrative Code, if issued by the Commission; or (3) judicial 
review by the Florida Supreme Court, in the case of an electric, 
gas or telephone utility, or the First District Court of Appeal, in 
the case of a water or wastewater utility. A motion for 
reconsideration shall be filed with the Director, Division of 
Records and Reporting, in the form prescribed by Rule 25-22.060, 
Florida Administrative Code. Judicial review of a preliminary, 
procedural or intermediate ruling or order is available if review 
of the final action will not provide an adequate remedy. Such 
review may be requested from the appropriate court, as described 
above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 


