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BEFORE 1liE FLORIDA PUBUC SERVICE COMMISSION 

In re: Petition for Expedited 
Approval of Settlement Agreement 
with Lake Cogen, Ltd. by Florida 
Power Corporation. 

Docket No. 961477-EQ 

Submitted for filing: 
August 29, 1997 

SlJI'I'UMENTAL BIUEJ' or 
D.QBJDA POWEJ OOJlPQUDQN 

Florida Power Corporation ("Florida Power"), pursuant to direction by the 

Florida Public Service Commiuion ("the Commission") at its August 18, 1997 

Agenda Conferences, her-eby submits ill supplemental brief with respect to the 

effect of the Crossroads decisions! and the regulatory out ("reg out") clause on 

the issue of whether the Commission can deny cost recovery of a portion of the 

energy payments I1Uide to Lake Copn reprdlesa of the outcomt: of the currcnl 

litigation. 

I. The Ctcl of QwP'CM'dr PD this re•. 

The Crossroads decision cited in Florida Power's initial brief dated July 29. 

1997 supports the position that Florida Power userted in Docket No. 940771-EQ 

that the Commission lwd jurildiction to determine the proper interpretation of 

section 9.1.2 of the coaeneration contracts it hid previously approved for <'ost 

1 As used herein, Cro111'0111b refen to die deciaion of the New York Public ServiCe 
Commission issued November 29, 1996 in C.. 96-E-0721 (1996 N. Y. PUC LEXIS 674) and 
the relaled U.S. District Coun deeiaion iuued June 30, 1997 in Crourollds CoJeneration Corp. 
v. Orange and Rock.land Utililiel, (1997 U.S. Dial. LEXIS 9390)-.lf'li{"'ll'"'.,..1"1~ 

08772 AUG28~ 



• 

recovery. 2 However, allhouah Florida Power continues to believe that the 

Commission baa such jurildiction u 1 aeneral matter, just as in Crossroads, 

given lhe Commission's decision in Order No. PSC-95-0210-FOF-EQ (Order 

021 0) issued in dw docket, lhe doctrine of administrative finality precludes the 

Commission from now exercising that jurisdiction under lhe facts and 

circumstances of lhis case. See Brief of Florida Power dau:d July 29, 1997, at 

pages 3-4. 

Crossroads certainly does not give lhe Commission 1 right to refuse cost 

recovery of payments made under 1 contnct that has been subject to final 

interpretation by lhe courts where - u here - lhe Commission has previously 

deferred, through a final unappealable order lhal has not been modified in any 

way, to lhe courts to mala: that interpretation. Hence, Crossroads provides no 

basis for lhe Commission to refuse to ippi'OVe chis settlement agreement. 

2. De effect of the rq out cleny on lhi• flY 

The reg out clause does not, in itself, provide a basis upon whi,·h the 

Commission can disallow payments for cost recovery. II is nothing more than a 

mechanism lhal is triggered where disallowance of cost recovery is prOJ!"riY nwk 

in lhe first instance. When lhe Commission ruled it lacked jurisdiction in Docket 

No. 940771-EQ, it expressly determined it would defer to lhe couns to determine 

lhe proper interpretation of lhe pricina provision in lhe contnct. The Commission 

2 In Crossrotllb, of c:oune, lbe Commiaaion ruled it did hove jurisdiction to intel'jlrct the 
cogeneration conltiCI, lllld lbll rull111 ••Iller held 10 be bindln& upon lhe Commi••ion. Here. 
lhe Commi!lion ruled it did.JIIIl hove IIUCb jurisdiction, butlblll ruling is equally binding upon 
lhe Commis•ion in lbia proc:eedi111. 
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cannot now avoid that rulinJ by simply disallowina Florida Power's contractual 

payments for purposes of cost recovery, which would result in the cessation of 

those payments through the operation of the reg out clause. That would allow the 

Commission to thereby do indirocdy what it hu ruled it could not do dir<'<"tly. 

Although it is true that jurisdiction over recovery of costs is a matter 

between the utility and its ratcpayen jn the fint instance. the exercise of that 

jurisdiction dirocdy impacll the right of the panies to the contract -- i.e., the QF 

and the utility -- through operation of the reJ out clause. That is precisely why 

the Commission explicidy stated in Rule 25-17.0832(8)(a) and in Order No. 

25668, issued February 3, 1992 in Docket No. 910603-EQ, that, by its approval 

of the purchase and sale contract, it wu IIIII providing that it would allow 

recovery of payments made under the contnct. See, Order No. 25668 at pages 

12-IS. After discuasiq the principle of administrative finality and the need for 

cenainty u to cost recovery under in these contracts, the Commission declared 

that "we believe that the panics to approved negotiated contracts should "'' 

entitled to rely on a Commission decision to approve cost recovery of paymenL• 

made pursuant to those contncts. • Order No. 25668 at page 14-IS. The 

Commission went on to stale: "Specifically it is our intent that future 

Commissions should not be invited to revisit approval of cost recovery under such 

contracts. • Order No. 25668 at JIIIIC 15. 

Although the Commission noted that this ruliq wu subject to an exception 

where its "finding of prudence wu induced through perjury, fraud, collusion, 
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deceit, mistake, illldvertence, or the intentional wilhholdina of key information," 

(Order No. 25668 at JIIPI 14-15), that exception plainly referred to matters 

which were exjstinall Jhe timo the findiu of pnwlcncc was mlde. 3 Only then 

could such matters have impioperly "jwlnqyl" the findin& of prudence. In other 

words, if a witness pve falae lellimony or if incorrect fiaures were supplied to 

the Commission, the illue of prudence could be re-visited once the fact of perjury 

or mistake wu discoverod. But, to cliullow cost recovery baaed on subsequently 

discovered facts -such u a later ndin& by a court u to the meaning of section 

9 .1.2 -- that were !lOt befom Jhe Cgmmjpjon ll Jhe time of iJs firulin& of 

prudence would be to do euctly what the Commiuion said in its order it would 

not do -- deny cost recovery bued on mauen Irisin& a&r the finding of prudence 

was made. That is euctly the type of after-the-fact change to the Commission

approved contnct and the Commiuion'l cletermination of prudency for purposes 

of cost recovery that Fneltold 4 made clear could not be made under PURPA. 

The point is, once a court hu by final dc:cision delennined the proper 

inlerpretation of section 9.1.2, that deciaion establishes what payments Florida 

Power must make under the c:ontract. The Commisaion unequivocally ruled in 

Order No. 25668 that it would allow cost recovery of payments made under the 

3 Funhermore, miaW<el of law do DOC collltiNMihe kind of extuordinary circumatance that 
warrant an e•ceplion 10 lhe docuine of ..Sminillrllive finalily. Sec SkjnM£ y Skjnner, 57'1 
So.2D 3S8 (Fla. 4lh DCA 1991) (lllilundenludllla of pouible reaulta of judicial desree is not 
ground for relief from juds-); Schunk y Sse fMm Mupyl, 438 So.2D 410 (Fla. 4lh OC A 
1983) (mistaken view of lhe Jaw CIOIIItiluteljudlcillenor rllber lh111 millalle). 

4 Freehold CoJenerlllion Auoca. v. Bel. of .... Commiuloocn, 44 F.3d 1178 (3rd Cir. 
1'19S), ccn. den. 116 S.Ct. 61. 
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contract. If die Commi.uion WCR to dilallow COli recovery of paymenls made 

under die conll'let in accordance wilh the court'a interpretation, Florida Power 

would be entitled to atop ill concract paymenll to the extcnldley were disallowed 

by the Commission --but only if the Commission hid jurisdiction to disallow the 

paymenls based on itsllftcr-lhe-fact diaqreement wilh lhe court's interpretation. 

In that event, of courac, die Commiuion would have plainly rcaolved the <'Ontract 

rights of die parties by ill dilallowance of COli recovery, even though it said in 

Order 0210 thai il would defer lhia iuue to the courts. Thus, die righL, of the 

parties as 10 lhe level of paymenll to be made under the contract and the righL\ 

of the utility and the ntcpaycr • to the level of cost recovery to he allowed an· 

incxtricahly intertwined by virtue of the rca out clause, because Florida Power is 

not required to make paymenll thai have been dilallowcd by die Commission. 

In sum, if lhe Commi.uion were to deny coal recovery on the basis of its 

subsequent disqrcement wilh a court'a interpretation of section 9.1.2, it would 

he doing exactly what it said In Order 0210 it would not do -- it would be 

interpreting die conll'let and cleterminina what payments Plorida Power is 

contractually required 10 make under the contract. It would obviously have hcen 

a futile act for lhe Commiuion to defer to lhe courts to rcaolve lhe parties' 

contract dispute if the Commiaaion could then rcaolve that dispute in d contrary 

manner than lhe courts throuah denial of COli recovery with lhe concomitant 

operation of the rca out clause. 
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Havina declined by Order 0210 10 resolve this dispute as to th~ prnpcr 

interprewion of 9.1.2 - whic:h order wu fully in effect and binding on all 

panies, as well u the Commiuion illelf, al the lime Lake and Florida Power 

entered into the IICCdement qrecment u 10 which Commission approval is sought 

in this proceedina - the Commission cannot now allemplto resolve this dispute 

throu&h the simple ladic of clenill of cost recovery. To do so would 

impermissibly fly in the filcc of ill rule and prior order that payments required to 

be made under this contnK:t would be allowed for purposes of cost recov~ry. 

Principles of administmive finality make that clear. 

Rapectfully submitted, 

QmCB OF 11111 GENERAL COUNSEL 

Fl.omDA PoWBR CORPORAnON 

James A. McGee 
Post Office Box 14042 
St. Petersbura. FL 33733-4042 
Telephone: (813) 1166-5184 
F~e~imile: (813) 1166-4931 
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1ST OPINIOII of Leftl l ~riDCecl iD JULL fOEmat. 

Orange and Roeklaad Otilitiel, IDC. • Petition For a 
Declaratory Ruling That the c_..., and lU Ratapay.ra Are 

Not aequlre~ To Pay Por 8lactricity O.nerated By a Oaa 
Turbine Owned By Cro.eroada Cag aeration Co~ration .. 

Cue 11·1·0721 

Rew York Public Service Ca.ai11ion 

19t6 •. Y. PDC LIXIS 674 

PAGE 2 

COMMISSIONERS: John P. O' .. ra, Cllai._..; ·- W. Z.le..nn; Harold A . .l'erry, 
Jr ; William D. Cotter; Thomae J. Dunleavy 

OPINION: 
Ac a Seoaion of the Public Service Ca.al.aaion held iD the City of Albany on 

November 6, 1996 

DECLARATORY RULING 

(Iaaued and Effective acN • lr 2t, lttl) 

BY THE COMMISSION: 

BACKGROtiND 

On August 12, 1996, Orange and Rocklaad Otilitia1, Inc. (O.aJ filed a 
Petition For a De~l•rato~ Ruling, .. king for a declaration thet the utility 1s 
not obligate~ to expand ita purcbaeea of electricity fra. Croearo.da 
Cogeneration Corporatiaa (Croaa~OAda) under the exiatiDg contract between the 
two. o.a entered into that contract aa October 1, 1tl7 with Croaaroada' 
predecessor, Onaita/OS Power L~tecl ParcDerahip (ODaica). The contract waa 
supplemented on January 21 aad OCtober 4, 1,.1, aad waa -roved on Dacuober 2, 
1988, upon the terma eat forth in the latter auppl ... nt. nl 

n1 case 28689, Orange and Rockland Otilitiea, Inc. aad Onaita/08 Power L.P. · 
Contract No. 8·139, Letter Order (llaued De~r 2, 19111 ADd Staff -..orandum 
{November 21, 1988). 

According co o.a, the original agraeaaaDt with Oneita provided for the 
purchase of electric capacity and anergy [•2] frca a plaa.t d8aigned to 
generate 3.3 IN nominally, and aised at DO .,r• thaD t.O • of gro•• capacity. 
The utility cc:aplaina that Croaaroada bu •wp·=1 d ita plaat blycDd the l.l MW 
and 4. o IIW aiaa limiu, by inatalll.Dg a 7 • turbiDe, and plana to -1 the 
utility to purchaae at le~~ aa.. of the geaeratioa pr~·=td by the new turbine 
Wlder the original ccntra~OD UJW 'fac a fiDdJ.ng that it haa no obligation to 
purchase that additional energy at the aciginal contract pricea. 

On Augusc 30, 1996, Croa1roada replied to O.a. It .. iDtaina that, aa a 
qualifying facility (QFI ~r federal aad atata law, it ia --..pt fra. atate 
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regulatory interference into it• caatract with o.a. Contending that O.a requests 
a contract interpretatioa that ia both ~TC1 our juri~iction and contradicts 
our stated polici•• 'or ~•eiag coatraet di~te•, Cro••road8 a•k• that the 
petit1on be denied. Thf poeitiaa. of the partiaa are .. t forth below. -POSITIORS OF TKK PARTIKS 

According to 06.R, ita caatract witb C~aEOida pcovidaa for tha purchaaa of 
·electricity from a plant no-•nally aiaed at l.l ... and explicitly limita the 
purchua obligation to c~city produced fraa a plant of a IIIIUCi- aha [*ll 
of ' . 0 MW, nat of tha c~acity and -rw diracted to cperating the plant. O"R 
•tre•••• that the exiBting coatract i• priced •ignificaatly in •ace•• of avoided 
coat, and ••• entered into in compliance with for.er coatract pricing policie• 
that are now expired and ou~d. 

06-R reports that tha plant c n~ cperation in De~r ltl1, generating 
no more than '. 0 IIW (groaa) fraa tbraa raciprocatiag eagiaea that could be 
fueled with either oil or g ... Croe•road8 thea •••u.ed OWDerBhip fro. the 
original developer in lttO. In ltt5, tha utility co.plaina, Croaaroada announced 
ita intention to inatall an additioaal 1 .. gaa tuzbine at the •ite. o .. relate• 
that, deepite ita refuaal to purcbaaa aay of th& ganaration produced from that 
new plant caq>onant under tha oritrinal c:oatract, C~aEOida proceeded to 
complete installation and c ca operation of tha turbine by May ~•. 1''6. 

Croaaroada intend&, aaya o.a, to auppl.-.nt production of tha original plant 
with electricity produced by the new tuzbiae, aad 1 ·ad pay..nt for that 
electricity under the original caatract . ..., OUt daacribea it, tha original plant 
historically operated at a yearly availability factor of approxiaately ast 
[*41 to 90t, aa.d Croaaroada will aow fl'he"ce tbat factor to lOOt by 
substituting tha turbina•a electricity for th& oritriael aqyipaant•a production, 
whenever any of the original aqui-t ia not cperatiag. Accordiag to o.a, thia 
will force it and it• ratepayera to pay approa.-tely • 430,000 per y.ar more 
than contemplated UDCSer tha coatract, ADd, aiace tbe coatract baa a ~ining 
life of ten yaara, tha ovarpa-t to c:roaaroada will total mora than • '.3 
million (naminalJ . 

Conceding thet the coatract entitle• it to ... rciae a right of firat refuaal 
for any increaaed generation proctw:et at tbe CI'Mai'Oada aite, OU. aaHrta it 
declined to exarciaa that right. Tbia daciaion waa .... aonabla, it axplaina, 
becauae the original contract prOYidaa for pricinv pr..taed upon tha ,- minimum 
rate and the long·run avoided coat (LRIC] aatiaataa in affect in tha ltao•a. 
Current pricea, the utility pointe out, aze .uch la.er. Ca.pelliag it to 
purchaae the additional electricity ~r the origiaal contract, the utility 
arqueB, would run counter to the policy of -acouragiag utilitiea to reduce their 
electric rates, and would •ne~eaaly ea~·nd the legacy of Kew York' a •iaguided 
past energy policy. • nl o.a [*51 caacludea thet a ruling adviaing that it hao 
no obligation to purchaaa the additional anergy would be conaiatant with the 
Publ1c service Law mandaee eo eatabli&h juae and reaaoaable ratea. 

n1 O&R Petieion, p. 7. ---- ... 
Crossroads' Reaponae 

Emphasizing ehae thia ooneroveray involve• the aale of electric energy by • 
QF to a utility under a binding power purdhaae oontract, Croaaroada ••••rea 
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that the dispute is beyond our juriadiction. Citing the Freehold deci•ion, nl 
Crossroads maintains that •tate regulatory juriadiction over thia contract ended 
at the time it was approved. A8 a nault, Croaaroadll beliew• that fect.ral law 
would preempt a state -.gulatory effort to n•olw di~t•• over thia contract . .. 

nl Freehold Cogeneration ~•oc•. v. Bd. of aeg. Ca..i•aionar• of ... Jeraey, 
44 F.ld ll78 (lrd Cir. ltt5), eert. den. 11& S.Ct. &8. 

Moreover, Croaeroac1a c_ontencb, ve have repeateclly eachewd invol ~nt in 
contract disputes like that 0~ rai .. a. n2 onder thea• pncect.nta, Cra.aroada 
continues, it has been ct.cict.d that the .. di8PUt•• are not unique to utility 
regulation, and are beat raaolved through aagotiatioa or ~lication of 
commercial law principle• by the courta. 1•11 The QP ~laina that O'R haa 
not explained why it fails to con~ that thoee precedents control UDder these 
Clrcumatances. 

n2 See Case 94-E-0205, K&miue/ .. •icorp Allegany L.P., Order Denying Petition 
and Counter· Complaint (Iaauad Sapt.-ber 15, 1ttt); C&aa t2-I·OOJ2, lria 8nergy 
Associates, Declaratory Ruling (I••ued March 2, 1112). 

Croaaroada alao maintaina that tbia aa.~ercial di~ta ia ~re ca.plaa than 
O~R lmpliaa. Interpreting the praviaiana of the ccatract that allow the utility 
of right of firat rafuaal, aad pa~t tba developer to •wp'"d capa~ity for aalea 
to third partiaa, Croaaroada diac.raa a coacaaaioa by tba utility tbat the plant 
could be enlarged. Croaaroada CODteDda furtber that iaatallation of a gaa 
turbine was an option reflected in tba original plan for the facility that waa 
provided to OU in early 1tll. Croaaroada alao aquae that oorraapondanee it 
received fran OU prior to the ganaaia of l:hia diiiPUt& uncla~aaa the 
interpretation of the contract that the utility aata forth in ita petition. Aa a 
result, the cSeveloper argue•, the di~te caDDOt be ct.cid8d on the baaia of the 
facts that O&R ha• preaented. 

Moreover, Croaaroad.a maintain• that [*7) the liDChpiD Of 0~'& position is 
that the contract limite availability of the aaiating plant to ~roximately 
90\-. According to the QP', tx..ver, the ccatract doea not 110 provict., and instead 
permits the developer to aell electricity p-oduced by up to • .0 IIW of generation 
capacity, without reatricting the aource of that ~city. 

conceding that we can aaaart juriadiction to interpret or clarify policiea 
that exiBted at a tillle a contract .... approwd, c:n.atoadll notea that 06R doe• 
not requeat such an interpretation. According to the QP, it llhould be decided 
that 1t is the courtB, rather than •tate regulatory ageacie•, that have 
cont1nuing jurisdiction over the interpretatioa of chi• contract. 

DISCUSSION AND CONCUOSIOW 

As was recently reaffi~, it i• within our authority to interpret our power 
purchase contract approvala, n1 aad that juriadiction baa bean upheld by the 
courts. n2 The praeedenta involving interpretation of peat policiaa aad 
approval&, and not the contract noa-intarfa.-- policy that Croaaroada cite;, 
control here. All a reault,-.:tle'"''IJ l'o•al of tbll origiaal contract for the 
Croaaroade eite may be ewplaiaad aad intarpratacl, aad Ololl'a petition .. y be 
construed [•SJ aa raquaatiag that .relief. Tbet ~ravel waa lialitad to a 
project con•i•ting of three r•ciprocating •nginaa, •iaed at a net capacity of 
3. 3 MW, vith an estimated annuel electrical output of 26,300 llllb. n1 unct.r the 
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approval, therefore, 
reciprocating engine 
capacity. 

Croaaroada -Y not auppl-Dt eleec.ricity produced by ita 
capacity with electricity produced fra. ita new turbine 

Ji.n1 Caee 95·1·1177, Nia...-allohawk P ..... r Coi'POI'ation, Orda&' Directing Purther 
Negotiation• (Ieaued March 26, 1tt,l; C..e 11·1·1151, Caa.olidated ldiaon 
Company of New York, Inc., Ordar Clarifying Prior Ordar Uaauad De.,..,.r 28, 
1993) . 

n2 Indeck-Yerkea Energy Service& v. Public Service ea..iaaion, 114 A.D.2d 618 
l3rd Dept., 1991); Inclack Energy Barvicaa of Yonker& v. Caa.oliclated ldiaon Co. 
of N.Y., Inc., 93 Civ. 4528 (MVK) (I.D .•. Y., Pebruary 24, 1114). 

nl Staff Memorandum, p. 1. 

To the extent that Croaaroada rai .. a a contract ia.ue, it ia that o.a baa 
waived, modified or otherwiae altered ita obligatiaa. UDder the original 
agreement through ita courae of caadl&ct iD tha yeara aiDce the approval. 
Involvement in that di~t• ia ea~, becauee of the contract 
non- interpretation (•9) policy Cro.aroaU citea. 

under our approval of tha coatraec. for the Crcaaroad8· aite, the OF •Y not 
expand the generation production entitled to the contract pricing. Inatead, the 
approval of the contract waa l~itad to production fcoa a th.... reciprocating 
engine facility, oi•ed at approxt.&ta1y 3.3 .. (nat), with AD annual output of 
about 26,300 MWh per year. n2 a. 06R' •tratea, Cra.•roada inte~ to 
supplement the 3 . 3 MW of net production fr- the reciprocatiDg angina generator 
seta with electricity fro. a 7.0 .. turbine, reaulting in ,_azly production 
levels of approximately 35,040 MMh that faz •x=•a4 the 2,,100 MWh fi~e. nl ~ 
a reeult, the expanded production ..CS. poaaible by Croaaroada' now turbine ia 
beyond the te~ and condition• appcoved for thia contract. D4 

n2 Staff Memorandum, pp. 1·2. 

nl o.a Petitioa, Bxh. D. 

n4 Caae 90-B-0238, American Ref·Pual ca.paay of a..patead, Declaratory Ruling 
ftasued Augu•t 22, 1990); Cale 88·1·114, IDdeck·Yerkel lftergy Servicea, Inc., 
Declaratory Ruling (Ieaued September 14, ltll) aad Ordar Denying Petition For 
Rehearing (Issued February 28, ltlt) (Iadack Deciaional. 

Contrary to CrOIIroat:t.• ••••rtiOftll, [*10) w -y ..U 1uch a 
determination. In fact, in Indeck-Yerkel laergy service•, the court• upheld our 
authority to find that a new contraec. vae needed, und8r cirCUIIIItancee that 
resemble those here. There, the anticipated eiae for the plant diecueaed in the 
approval was approximately 49 •· and 400,000 .-tl of pneration per ,_ar waa 
expected. When the developer increaaad the aisa of the facility to 53.31 MW, it 
was detel'11lined that the add.i tioaal productiCD aa•t be priced UDder a new 
contract, rather than the original contract. The court found both that .. had 
the authority to detel'11line the acope of our prior approval and that our 
determination wa• reaa~ Ill. 

nl Indeck-Yerkea anergy Service•, Iac., 164 A.D.2d at 621·22. 
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Moreover, the court apeeifically rejected an arwument that the original 
contract provided for expanaion of the facility·· the .... argument 
Croasroado makea hera. The court fOUDd thet the right to expand could have been 
clearly ••t forth in ~-coat~act, but, .. it ... not, there waa no baaia for 
praauming that right. n2 Qlde~ the court'& &D&lyaia, naithar the right of f1rot 
refusal accorded 0~ nor the right to .aka third pa~ty aalaa accordod 
Crossroad& 1•111 in thia cont~act conatituta the kind of explicit right to 
expand thet vould hew fallaa within the initial -roval, and the pricing 

-contemplated there. 

n2 Indeck-Yerkea Energy Servicea, Inc., lit A.D.2d at '22. 

It waa alae decided. in Indedt·Yerkea anergy S.rvi~• that concern over a link 
between the pricing of a contract and the ..aunt of capacity brought into 
production under that contract vaa appropriate. Here. the December 2, 1988 
contract approval followed rejectiaa of AD earlier contract pricing fo~ula, 
which m1ght have provided for evea higher pa~ta to Cro.aroada. nl Therefore, 
the pricing of the gen.ration ~~d ~r thi• contract wa• of concern, and 
there waa a proper pu~•• to l~ting, in the ~roval, the capacity thac could 
receive the contract pricing. 

nl Caae 2868t, Orange and lockland Otilitiaa, Inc. and Onaita/OS Power L.P. 
Contract No. l·llt, Latter Order (la8U&d July lJ, ltlll. 

Attar it waa dotar10inad thet the doftlap&~ of the lndack-Yerkaa plant had 
added capacity to ita facility beyond that coat.-plated undor the approval of 
the contract, it wa• required to enter into a n.w contract to price that 
additional capacity. lt did [•121 ao, allocating generation produced from 
the capacity at the aite between the two coatracta. nl aothing in the approval 
of this contract exempt• croearoada fra. a ai~lar obligation. 

nl Caoe 90·8·0084, Niagara Mebawt Power Co~ratioa and lndeck-rerkea Bnergy 
Servicea, Inc., Order Approving Contract Subject to Condition Uaaued April 30, 
19911 . 

crossroads, however, doea rai .. a coatract interpretation iaaue. Conatruing 
that ieaue in the light moat favorable to Cra.aroad8, it .. intaina that o•R. by 
1to courae of coaduct after ~roval of the o~igiaal ag~..ant, h&a waived, 
modified, or otherwiae altered either the ~r-..ata of that agr .... nt or the 
relationahip batvaan the partiaa. Such a diaputa t.plicataa the contract 
non-interference policy eatabliahad in the prece~nta thet C~aroad8 cites. 
Therefore, involvement in that a~ct of the di~te bet ... a 0 .. and 
Crosaroa~s is eachewed. 

Accordingly. we find and declare that the petition of Orange and Rockland 
Utilitiea, Inc. ia granted in part, to the extant that the O.~r 2, 1188 
approval of Contract No. 8-119 between o .. ADd Onaite (Ccoaai"'ada' predeeeaaor) 
is construed aa limiting the contract pricing to electric (*lJ] production 
from the three reciprocating en,iaa facility that ... inatall&d in 1'87, and 
does not extend to productiaa fra. the 1 .. -fired turbine that waa inatalled in 
1996: --- ... 

By the Commiaaion 
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BISSELL. Dillricl Judp ---- .. 
Th.ismattercomeabeforelt.Courta' ( 1 ,,, ..... 

tion to dismi11 the Complain~ .,....... 10 Fed. R. Civ. 
P. 12(11)(6) ID1I plainlifro <__., ra. pulill-
nwy judameat. Plaintiff, c._ t CtJIIIJradiDII 
Corporation. filed • fi~e-counl Complalnlla IIU1 CGIIII 
un November 12. 1996, lORiDa dem•r from Md ... 
junclive relief apiDit defeaduat, Onap aDd Rock' ' 
Utilities, Inc .. for breach or COQimct, b.-:11 of 1111 
COVen.llll of 8ood foilb )0 1) IDd fair dooliai, 1111ici• 
palory rq:tudiation ud viol1tiou of die lederal-'lnlll 
l•ws. Tbe Court bu jurildiction over plaiadtr'1 flclenJ 

..Wtftlll ca.iD punuaat to 28 US. C. 1 IJJ7 and ml"r 
ill-claiaa..-10211 U.S.C. I 1.132 

fACTS 

PlaiDIJtr .. 1 Delaware c:orporalion willa it• prinl"lpaJ 

,..,. of heel 1D Mabway. New Jeney. It is an inde· 
,-... DDD·-.nleled producer of electric power that 
OWDI..S F ..,.acopaeralioa al f..:ility which mccr~ 
1111 w!i til operatiaa ADd efficieocy standard~ and 
~ 'ip cri..na .--y to clulify it u a ·qual it) 
iq r..ilil)'" - 1ho hdonl Pllblic Ulilily Re1ulalo<) 
Pl>liciooAct("PllllPA"I, Pllblic uw No. 9~·717. ·~ 

5111. 3117 (1971)(codified II /G U.S. C. 182olu et ""~ 1 

_. 1111 fnpl rin1 replatioal nl promulgatrd h) 
...fllllrol I!D.ty R~ CommiPion t'~ER!'"i 
(~ .. pp 11·161. 

nl ea, a F'ioa ia &be produttion of eleclril'll) 
_. -tul .._. _..., 11 • sinale fa&:ilil)' 

Ill n-on ciiOd a1 II C.f.R. t1 292.203tbi. 
l92.l05(ol ID1I (b). 11111292.:106. 

l"ll 
Dwf 1=1 ia 1 New 1lll'k corpon&ion with its prinu 

pol ,._ of- in p .... ,_. Couoly, N,.. 'lbd!, 
it il o public udlil)' •PI'"' (elOIIJ wilb lwo corpo· 
- lllllw.l in ... IIIJ1Piy IIIII delivery of eloclncil) 
in Rri' 1 

_. ar.p Coualieo in N"' 'll!rll, l'ikr 
c-y, .......,.lv..Jo ID1I ....... Counly. Ne"' lrro<') 
(ld., PP 11·20). Dlf dtnl purcbuel clectridty from 
Nlotlvlly -'1 (in- of 0U1pU1 -ily!, mdepen
cllaiJ IIO:aofllliiii'D IUtbuplaiDiiff. Defendant I!> 

vi1111111y 1ho oole ....,.idor of elecuicil)' a1 retail <'oil 1o 

-df "''• CD ciai..S ..._rial cuetomen in rhe 
abcw• •kn 1 .,...,_, Cld .. P 22). 

-ID PllllPA, ,...ail'yiq fxilitieo (or 'Qf'o"), 

- • ploiltllfl', on ...... from nplolioa UDder lbe 
fllllrol ........ Act .... from Mole In or n~plolion 
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respectins tbe 101e1 of .-tc Ulililill IIIII t11o n-
cial and orpaiali- ftiUIIIIaa of lllclric lllllldoo. 
lnotead, FERC ,...,....__ fottll tllo ... lpll ololl· 
aotiono of public utllltill, ... II •• I • Ia .... 
ins with QF'o. SUte odmialllnll .. ...,. ..... 10 tllo 
New \brk Public Service Ccmwnj rl• (•NYPSC•) lane 
promulgated rquloli0111 implo tioa t11o PERC ..,.... 
lationo opplication (04) 10 Ql''o. 'l1lo PERC ...,.JMiaao 
require the 11a1e .dmi.a.i~W&ive 'I ;. 10 Kdv.ay •· 
pervi~e the fo111111ioa Uld peaf4i • ·m of QF caalndl. 
Thus. wtder tho provioi0111 of tho Nn M-11-

tabliohing the NYPSC. QF COUll-- lie ltlllalilllll 
to tbe NYPSC for 1W¥iowllld 1f1110¥11. S. N.Y. M. 
Serv. uw I 66..:(1). 

On October 2. 1917, clofeDdolll-.1 iDio a-
(the Power Service Ap , ar dtll • Aja 
with an ODe1'l)' IAifllllier for tllo pw 1 of lllclric •· 
erJY for a period of :10 yean. '11111 ....,U. .-5 

1 

the A&reeiiiOIIt 10 plaiatilf on Julr 31, I •. (W., PP 
24-25: Defendant'o Br., ED. 1). 'l1lo Ap t poo
vided, inter alia, tbal it be e;; =•• ..,. NYPSC. wt.ic:ll. 
approval wuev•tually c'b i.d•D ' 2.1 ... 
(Defnodant'o Br., ED. I II A1tic1e XIX .. liD. 2 II 
1-4). 'llloAa-==i·aNnMdlalaloflaw 
provioioa. (ld .. ED. Ill Arlido XXI(6)), no ..... 
aiviDa rioe 10 tho '-' litiplion - Ia Mlly 1996, 
when plaiatilf iuatallod a - 5 MW po ........ II ill 
Berpa Cowtty plant aod bepa cloll••iDI 10 I ' I 

electricity paerated by tho - ......... (Caottpl., PP 
41. 47-4). Defendant objac:fed 10 .... addid..a-
( 0 5) beiDa provided, '*- ia ill vlft<. t11o AjJ 
between tho ponieo, u -ed by tllo NYPSC. only 
required itiO ptH'C- (al tbe-prioo)-... 
orated by tho equi,_t plaiatitr - II tllo "- ol 
the usipt111011t of tho A-- 10 it. Plalatitr, on tllo 
other haad, arpecl that tllo AjJ 4 Nqttind clofoa.. 
dant 10 ~ (at tllo - prioo) oil .... -
plaintilfwao capable of.........,. •10 4MW. (ld., PP 
S4-S6, 74). 

On Auaust 12. 1996, r,....::.t•i•itr'o lllitts tbo 
Complaint ia tbio actioo, • lllod a Jllilidon for 
a Declaratory Ruliaa witb tllo NYSPC llllldq a doc· 
laration lbal it wu DOC ohljp'n1 10 pun:lllill ellc:tricily 
from plaintiff in eXCCIII of tbal a ' ..,. dll plal'1 
original pneratiDa equi.,-t. (See Def 'W'o ... 
EM. 2 at 1). Plaintiff tiled a R- on A ..... 
30. llil'M. wherein il concedld tbe NYPSC'a jllflldk:. 
lion over the approval of lbe Aii (wllicl lOOk 
place io 1988), but cbal ...... t11o NYPSC'o juriadic
tion 10 reoolve the contncl diopute brou$111 bofore II by 
defendant. <See id. at 2-3). 011 N"" I 6, 1996, 
tbe NYPSC iuued • ruliaa ia favor of I ' 1 ', ID 
ito writtco Opiaion dated November 29, 1996, tllo !-') 

NYPIC ~peiftcllly held lbal (I) it hid JUrlw.htlruu '" 
i pill IIIII uplaia ita approval of lhr Aj~reernrnt. and 
(2) kl D ' 2. 1911 approval of lhe Agrumenl 
lillllled .,...._.,~ obliplion 10 energy generated h~ 

plaiatitr'o oriaiaal equi-1. (See id. at l-4> 

Sia *Y• after dll NVPSC umounced rb deo.·r11wn. 
pllladff U..itvted die iaiiMI litiption. Pl•mtiff .. tall'!<. 
ftw ~ of Ktiaa in ill Complaint. The lir<tl lour 
uti llale law clai•- lbey are u foJio...,l>. thl' hr'l 

C.. of Actioa llllb clamapl for breach uf \.·unlr•l·t 

(l!lpldftcally, for brlldl of the Power Sale• Agrrc-rnc-nl 
(IM •Aat11 1·)--U.to by the partie• on ()rluht-r 

2, 191'7); dll s.x.d C..U. of .-\ction slates • d•rm lor 
"'--I ol tho impliad oov...,t of aood faith and fa1r 
...,, lbe 1'IWd ..._a claim for Ulticipalory breach 
of -; IDII tllo "-b -. a declarotory Judg 
- • ID dll ..,.._. riP,II aDd obliaalion!li under the 
A.p I (S. Compl., PP 64-83). The fifth CauS< 
of Acdma ....U relief for alleaod violacion• of ( I J Se~·tron 

z oltllo 511 - Act, u u.s. c. t 2; m Section ~ of 
dll Claykm Acl:, M • 1 1 by the Robln10n-Pa1m.n 
Act, "u.s. c. 1/J. (S. itt., pp 14·94) ('71 

ANALYSIS 

I. D f 1 :Oa MOlioa 10 Diam.iu the Complain1 

A. S' I d for MOliaa 10 Dismiu Pursuant lo Fed 
R. Clv. P. 1~)(6) 

Peel. R. Civ. P. l2(b)(6) autborize.11 a cour1 tu di11· 
...... a claim aa lbe buia of a di1p01itive iuue ut Ia..._ 
NN:M w wuu..u. 4!10 u.s. J/9. 126. 1041 .. E.J cJ 
JJ8, It» S. 0. 1821 (IMI9) (citin& m ... lton 1: KurK & 

'P:It'"l. 46'1 U.S. 69, 7J. 81 L. Ed. ZJ .~9. llJ.I s Ct 
ZZ2ll (1-JJ. Coltky • GibJHIIJ, 155 U.S. 41. 4<-46. 
Z L. &l. U 10, 71 S. 0. 99 (/9,7). Ia disposing of a 

...UO. to ....... the court .,ate~ oa tbe u.sumptaon 
dllllbe ,_.,.. lllep'innl iD lbe complainl or counler

claim .. -· NN:M, 4!10 U.S. <II 126-27 A motion 
10 diamiu •Y be ..,.....S if tho _.iDI pony would 
DOl be .altW to relief lllldlr aa.y 101. of facts consistent 
wlda lbe ell,.liaDI iD lbe c:omplaillt or counlerclaim. 
AI tllo 5J; Court lilted iD Neitzke: 

IIDIIIiq: iD Rw. 12(b)(6) CODti-. i .. twerp lo daut\IJ ul 
law whicb utlobvioully luupportable. On lhe contral"). 
if u • ....., of law •it ia c.._ that no relief could be 

..,.....S-...,. 101 of- that could be proved con· 

._ witll tllo Ill 1 1-.. 1 H-. DlprrJ ( 0 11( .Jt 7 J. 
101 S. Ct. 2221. a claim lmlll be dismiued. witboul re

pniiO wllodoor II ia baood on aa oudaodiob lepl theory 
or • a cloee bal ultimllely uaavailiaa oae. Wba1 Rule 
l2('b)(6) ._DOl CXN•' ,, ue dismiual1 baed on a 
j ...... , .....u.r af • c:ompl&illl'l fec:D.IIJ alleplion~ 
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(4!10 us. al 127).' - -

B. Plaialiff'1 Fiftb Cauoo :J ActiOD (~F ..... 
Alltitnut Clai1111) i1 Di1..._. l'or Failu.. ID SIMa a 
Claim Upon Wblc:b Relief- be 0 ........ 

(I) Allepd violoti- of Soctiml 2 of 1111 'Ill Act 

In ita Fifth Cauoo of Actioa, plolatifr ollopa bacb a 
claim of mooop:tJiDlioa aad of 5 i I d 1 Miza.. 
tion under Section 2 of tbe 5I Act. (Coaipl .. PP 
89, 90). Section 2 of tbe Sbw Act piVVidoa tbor: 
•every penoa wbo lballmrJaopolilll, or ...... &o 1110-

nopoliz.e, or combioe or conapi!W willl •Y odlor ......, 
or penona, 10 111011C1pC11i1J •Y pan of 1111-or-
"'"""' UIIODI tbe- SW., or widl,....... ,.._, 
shall be deemed piiJy of a ,_,. --- • IS U.s. c. I 2. 

In order to 111m a claim l'or p .. n ....... a ploia-
liff 1111111 allese "(I) 1111 po lm of 'aly pawer 
in tbe ..tevoot awkel 1111111 (2) 1111 .Wild ,...le!!!oe or 
maiD- of tbor 1"'1 power • dilliqtri • 1 ' ,_ 
growth or clevelopmeat u a CCC""'qt r of a .... 
rior product, bu•i'MM KUIDDD., cw IMIIDricll " ', • 
Sdwyllcil/ &wrKJ ,__,_, IN. M ,.,.,_... 

/'tJwrr 4 Li11rl eo...,-,. 1/J F.U ~(3d Clr., 1997) 
(quoliol Filwlrlalt • A-. lllrit btdu.,IN.,liiO 
F.2d 171, 197 (Jd Clr. /WZ), 1111111 u..-- M 

GriltM/1 Corp .. 184 U.S. StSJ, S~7/, /IS L. &L Zil 
778, 8IS s. Ct. /698 (lfiiSIS)). 1b-. clola,., ,._ 
templed monopoliZIIIioa, • ploialifr- ...... "(I) ..... 
the defeadoot bu eappd iD PI I y or •li ; -
itive cooduct with (2) a .-cific u...& 10 paU• 
(the relevoot moritet]llllll (3) a daa..,_ PI I 'ilily of 
ochievinl 1 moaopoly power. • SclluyWU II 7 ( ....... 
Sf""""" Sporu, Inc. v. Mc(ltUI/IJio, SOlS U.S. 44'1, 
456, I /J S. Cr. /JIU, 122 1... Ed. Zd U1 (/991)). 

Acceptia& u tnae all of lbe •I' 1 :' 0111 ia tt. 
Complaint, plointifr aev~ flila to ....... a 
claim for eilba- lbe otr.le of m npc'i :! • or .. . 
tempted ""aopolizolion, """"'- (I) it IIIIa ID plaod a 
relevoot - 1111111 (2) it.U. to~ dlll.•r I 7 
po IM"<' or daasei'OUIIy .-to,_ monopoly 
power in aucb a NlevOIII lllllbt. Bolli of plolatifr'a 
1"10] SbermaD Act clailltl roquin 1111 idoaliflcalka of 
the relevoot lllllbt within wllicb tbe allapd Ollli<oat
petitive activitiea c:aa be . See ...,..,. l'rot:al 
Equip. , Inc. • Food M~clu. 4 a-. Colp. , .JG U.S. 
172, 177, 15 1... Ed. 2d 247, 8IS s. Cr. 147 {/!liB). 
Plaintiff cooteoda tbor it bu allepd injury to Cllllijllll
tioo in tbe - "for electricity" (- Plaillllfr'1 Opp. 
Br. al 23): however, aowhere ia 1111 C fl ic! II IIICb 
a - alle,od. Moreover . ..., If 1111 c.d- ID 
ICCcpl plaintiff' I &fJIUmeDt tbor dlo ..Jev0111 a.bt-

be-u:od b)' ....W., lbe Complaial u a \\hul<. lhc 
Court would ~etllnl•t be left willa QRiy vague .. late 

_..of tt.IIIIUbl •for electricity• to which plamllff!t 
rel8n. For example, tbe Court would be forced lo "ue~o~~o 
u &o whelber plaialiff IDeiDilO M:leotif"y u lhe rclrvanl 

- "lllo aupply of oloclric power" or "the p<orcha.< 
of loot..., wboleale power. • (Comp .. PP s~. 'llll 

Furtblr, pllli.aliff faila. u a matter of law. to .. um 
ct.dy ..... .,oay power. Plaintiff merely !tll.lr .. 

dial def'IDdlal ia tbe 10le provider of electricity to n~r· 
taia CUIIOa.n iD lbe COUDties il.ervicea. (See Compl . 
P 22: Plaic!iff'1 Opp. Br. al 23-24). 1"111 Plamhff 
filii to allop aucb _,.- facta u de(endant' s market 
....,. ia die lllll'bll iD wbidll plaintiff i• a competilor or 
die bMriln IMl uiJt wllich prwcal plain.liff'a entry inlo 
IIICb ...... n... •na-iea iD tbe Complaint man 
dlle dlrl 1 of plaiadfl"t Sbe1111111 Acl dai~n~. See 
a.rr Ltlb, IN. v. Abbon l.dl, 978 F. 2d 98. 112- tJ 11J 
CU: /WZJ. 

AddiliaMIIy, plaintifr fllil1 10 allo1o an injury ""J"" 
..... .... 1111 Utitnlllilwl. At wu INe or tbe p!amh?P 
ia Schuylldll, plaiadff lien il DOl a direcl competitor 
of dlf ' ' but, ....... it it clefeocl.ulf 1 supplier. ~A 

plliadff wilD il aoidllr • compelitor oor a consumer 
ill 1111 .-... _.., - DOl •ffer 1111titn111 injury. • 
Scltuylkillel 12 ( ........ Vilo<i V. lliurr /IIQIOJ~rtMOI. 
IN., 10 I':U IJ72 tti Clr. Jflfi(J)). There is ><>me 
Mi 1 1 ia IIIII recard 1M& plaillaifl' hu lhc po1entia! 
10 be or •7 aa dw iD die fulure become a com· 
pllitar of dof tn•. bul ....., pr ; l i1 IJ*UI•tive. at 
-- Sooond, 1111 baaia of ploialiff'1 claiiDI here io that 
iD ........ to paJ 1111 - price for eDCriJ lener
alld b)' 1111 - otJUi,_,., del'mdaot violalod the por
tia' power----. oJ Aa the Third 1°121 
Circuit explaiMd ia Scbuylkill. IUCb Kli0111 are nol a 
_,. of 1111 Cedonl aotilrUII lawo, but are instad. 
• i-. 10 be clrlcidld KCOI'diq: 10 p:-"...!ICipal• of con· 
1nct law 1111111 I'UJIM, See Scbuylkill al ?7. See abo 
~1/JolaNp All4ltltty I... I'. v. Rodlur<r Gu & 
EUc. Colp .. IIOfiF. .,._ IIH,/204(W.D.N. f 199.~,. 

Dtf 1 "''lldioal_,.laave callled iDjury to plaintiff. 
but llloy did IIDC ._ ~Ill)' to compolition m 1 defined 
-a&. 'l'lail i1 DOC die 10rt of iajury tbe aalilrusl law~ 
...... -to ......... 

oJ In lidtuJIIdU, lllo '!bird Cin:uit arfirmed the 
d' • • of • · ' z 1 t power producer's an
dlrUII clailltl .. 1111 1J011D11 dill tbeiW were inaurfi
dlal all 1 elms of illjuy 10 compelitioa or bum 1o 

, ~. M bin, &he i" 1 JN:II elm& power 
p 'ncr ._ llliq; • electric uliUiy COIIIpi.IIY U...1 

bod CUI llor:t on 1111 - of - it wu pur-
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chuina from tbal i-d z "•' p ·,., 

(2) Allepl violation of~ 13 of die lr-· 
Patllllll Act 

In ito Fifth Cauoe of Action, .-UJ pllilllilf iiiiD 
allep that defeediiDt offered a m of plaialllf 
a reduced price for elec<rioity aat olfonld ID all cuo
tomen D tlw sucb .ctioo con•it• • ~of die 
Robi.-.-Patman Act. (Compl., PP441, 6~. U, 91). 
The Robioooa-Palmatl Act, wllicb • 

1 1 11 of dlo 
clayton Act. i• pbraaod- bnladly ,._ 111o sm...,_ 
Act. II prohibitJ price di.:rinri"e'ke • .._.dill _.. 
of such ditcriminatioa my be •• p e.n,. to a
compelilionortaldroc-a ; !J.'/SU.I.C-1 
/J(a). Ia order 10 praporly- a clala liar a......__ 
oflheRobioooa·PatmanAcl,aplaialllf-allopr.cc. 
10 abow that: (I) lhe del'eadaa& .... I& ... two -
~aleooflho-c lbro&dl,.._ 
prioeoro dilfeNal .,.,..._..; ..,. (%) dlo....,. of-* 
ditcrimjnrtjon WU 10 iajure c:GIIIpllldaa. S. ...., 
Gr011p Ud. v. Bro..., & VIII-~ 0...· 
509 U.S. 209. 220-27, IV L. Ed. 2d /11/1, Jill. 0. 
V78 1199JJ. See aloo a 11.-1 c.. w ,., c.,.. 
659F.'JJJ«J,J4641J(JdCil. INI),o.t. ...,.,__,, 
U.S. 1017, 72L. Ed. 'JJ /J4, /OZS. 0. 1711 (/JIG). 

Plaintiff doeo DOl allep, aor dooo II ,_. r.cc. 
whicb SUUCII. that def 1 1 ia .. 141 t.:t .... ..... 
of electricity 10 aay .,....._.ala ................... . 
plaintiff's ealire claim ia t.od on ill daa dial de
feediiDI 'offered' 10 ..U -.nclly o& a .....,.. ""' 
10 c.....,.+ Corponla c.tler, - of plaiallft'a _. 
romcn. Bcdllhe FOIIIIb ..,. EiPda Cilcolill ..... ltold 
thai • plaintiff"• failure ao allep twa c qhtr 1 ..-• 
a reduced price io ~for d..,._. of a I •lis -
Patmaa Act claim uoder Fed. R. Civ. P. 12(1>)(6). Soo 
T•rry's Floor twhiofts. /11<. v. /JMrl/ltfUJfl ,..,_, 761 
F. 2d 604, 615 (-flh Cir. /985}, IIIII flora> w ...... 
Corp .. 676 F. 'JJ JJ2, JJ4-J8 (&lt. Cit: 111112). 

furtber. plaintiff failo 10 allep lho __. 61 
clement of ellablilhiaa 1 pnc:e diilft.m· 'riot CW. •
der the Robiaooa-Patman Act iD dtol il dooo aat 111 llortlo 
facto wbicb abow iDillrY 10 ClllllpOiiliaa Cl i -'&of de
feodaal'o allepd price dia:rimi•adm Plaialilr'a ...... 
Robinsoa-Patmua claim i1 pt zj..tl • •• ' •• ... 
jury to plaialiff, Dot 10 compelilioa. wbicbiaaatlllllype 
of 'predalory cooducl' lhe aali- lawa are- ID 
prevcat. See. i.e. H~. 659 F.2d t11 J4IJ, Aa plola
taff fail• to meet the duelbold nquiz h 11 )l 
for llalia& (*15) a claim uoder 1111 .,...__,.._ 
Act, lhi• claim musa M clilmilled. 

C. Plaiatiff' • Fin<. Thinl aad FOIIIIb c-of Acliaa 

are Diiol-lllia" 1111 

Dof ' ' .,..... dtol plaialiff'• First. lln<d and 
POIIIIb c- of Aclioa lbould be diomiued lor th< 
- dial plaialllf i1 collal.ally Ollopped /rom lito~at· 
iD& dlo '-of wbllltor clot...daat breached ill obliga
doal .... lbe A.JiOIIII&Ill D lbat thia is the centr11l 
._ upoa wltidt - lhreo claim~ are bued. A• an 
illidal _., a. Court eH plaintiff 1 conlention 
dill W ' zl1 ...,.. ID clilmiJI IIIUII be converted to 
• .-.. 11ar -.y i'"'a • """- defendant ,.. 
liad U)IOD a - OUIIido IIIII pleodiap to support it> 
Mlls!enl .. I I I claim. aamely the decision rendered 
bJ dlo NYPSC.., Nov....., 29, 1996. A court mo) 
lib )llolldal DGiice of c1ocw- of adminiouativc hodo.
wllltalll _......, -'- 10 diomia iato motion• fo< 

·• ·· ._ .,__.. -J"' ..-r. Corp. "I i) j• .I ' 1.'- &--1- D-..,.;• ,. __ _ 

M ..,.,. CcouwJI, /Jt4116., htc., 9N F.'JJ 1/92, 1/97 
(U Cit: 199J). Tbo NYPSC io aa admiaiooln&ive body. 
.. 11111111111 .. 1111- .....,_lho puticoto thoa 
....._ Ia a - of public record. Accordinaly. ohe 
c- _,. .....,..ty =rider (*I" lhal oloo:isioa and 
llllllj 1''& ill coli al .. 1; l•ffectwilbout convcit· 
ial ~, ,.._.IDDiioo ID dilldiu iato a motion 

far"' ) Jwta t. 

"nlnliDI .., ID tbe q...Uoo of wbec.her plaintiff is 
loarnd bJ IIIII doo:lriao of collalenl .. roppel /1om go· 
iD& forward wid! 1111 ow- idelllilled iD tbc finl lou< 
-of ...... ia IIIII C4atplaial, lhe Coun think> 1o 
........ o&dlo-ofdtiomalyaio,to finldisc ... ohe 
llllil for tbe Court' a Rbjeet ..ner jurildiction over thr 
plaialift'acw-ia-laurcouall. Plaiatiffp<emoses 
a. Caurt'1julildiclioa ave~ ita Pourtb Caule of Action. 
wllida .... • 41ciL ltOr) ji!C11 ' of ill righb and de
.....,..,oblipcieolltlderlhe Aa-meat. oa 28 U.s. c 
IIIII. ooloOiitla dtol dtia actiaa 'i• bued oa ripo .. ri>ing 
....... ,..,.. PUblic Utilil)' Replatory Policies Acl 
of1971 ('~ '), 16 U.S. C. t82Juueq.' (Campi., 
P 1). O.wl I •1 IIIII r.ct dtol plaialiff doeo aot poino 
dlo Caout 1D IIIII .... ftc -=liGI of PllllPA under which 
ill cw- pwpootadly ari•, 1111 Court cletermiotes that, 
_,.,.roplaialift'ojuriloliclioaalllale-.lhe Court 
dall DOC blve • I 1331 buia for juriadic:tioo over lhis ....... 

Wllile ~17) plobtlilf ....... qaiall defeadaall , .• ,;. 
0111 violndma of CCIIIind law, nowbere iD the complaint 
dooo plailtlllf allap dtol def 1

""'• viol!lled PURPA' 
..... PliJ.M. ~I C I ~ ooly m that il defines 
dlo ._ ... <ltllioa of 1111 put;ol UDder lhe Agrecmenl 
......., - WM bo • I, A oloo:lanolory judgmenl 
ll • pi I ten! Yllllicle ooly; il affecll only the remedie5 
a..U.W. ill ...... court. DOl a ft!Gnal court'sjurisdic· 
daa. It& c:IU.- Jlu lloard "- CDI'IStrtlcrion Llbor~r~ 
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W'""'"" 7hut, 4eJ 1/..1, I, U, 17-21, 77 L fill, 2J 
m, 101.1. a. llfl>lltUI .... •Alii) 011 c.. 
" l'ltlllyor ,_..,_ Cu.~- U..S. .7, N L fill, 
tt"H, 711,Y. a. 1111 f/P»I. '1\1 Call!l'• _. ... 
'"' iurtllllolillft llvtr pllillltr'1 - ot 111111 "**Il 
• ,,., lartlol)' 11111 ..... lib 111 !lllillllotlll over pllla· 
lilt' • thne other c0111-clala, I• pr tlllilld 011 dlvenlty 
ut l'itl&enlhlp. 

In odjodicMina dor-llet'• _._to dl.a. plila· 
1iffo First, 'lblrd IIIII POIIIIII c-of Aala, llllllnl 
queollondlo Court--•• ......... udof 'PI 
conlendo, plaladlflooola-.aly r ;; lf10111brinPII 
lheoe clai1111 bof<m1 lbla Court. Do' 1 I- IIIII 
all lhree of - cloi• IN (I'IIJ jW llld 011 pllla· 
1iffs conlefttioalbal dor-ilel bi • 1 Ill olollplloM 
under the te,. of 11M Ali I bJ ..ru.u., to .-Y 
the contrad price for -.y •- · 1 bJ 1111 - p1 
IUrbine inllallod hy plalallfr ill May 1996. Dor.todal 
uaens lbal tbo DIIUn! of ill olollplloa to plalalltr ta· 
der the AJtOO_. woo 1111 lllllject of ill ....,. fGr a 
Doclanlory Ruliaa by 1111 NYPSC _. IIIII ...... 1111 
doctrine of oollalenl 11 I, plllalltr Ia jW I' ' I 
from relitiptiaa ill lbla acliOII 1111 •ory -. olnlatly Iii· 
ipted before IIIII decided by tbo NYSPC iD New I 1 

1996. 

The Coun delermiDoo IIIII plalalllf'a l'lnl, 'l1lild _. 
Founh c...,_ of Actioa on bamd by priDciploo ofbadl 
coliolend Olloppellllll ra j...U... a. judloala ... 
coliolend .. ._1 are~........_ IIIII IN.._. 

oa the principle dill a put)' .......... lie pa 'alwl to 
relitiptei-alnadydec:idod ...... il. n.~lll-
lioaal clirecti•• roam''"' fulll'olllt _. cratlll (ulludlor 
implemented by fedond -) ...,U.. IIIII 'judicial 
proo:ealiaao . . . oball ba .. dlo - fullltldt ........ 
in every 001111 wi- dlo Umted - ••• 11...,. baw 
by law or uup ill tbo COIUU of ..... S.O ... fiOIII 
( 0 19) wbicb they are loba.' Z8 U.S. C. I 1711: Dwf
v. D..U, 17' U.S. 106, 109, II L BtL U IIJIJ, MS. 
Cr. 242 (196J). Tbeq~lllldoroillllr \ I iMIIIuo 
become~ wbu precluaive ~fleet VtOUid a New M -
cour1 aive • detenaiaalioli _,_ .. .,. Iii 'rf '"ndve 
aaency, _,ifically tho NYPSC. a4 

n4 Aa plaialiff ia DOl ....... a _... of 1111 
NYPSC'o delermiaalion em 1111 ..ttl, 1111 bodJ 
of ca.a odjucliCIIed ,.._ to Altlclo 71 of 1!111! 
~Civil Pnclice ~w utd Rooloa, ........ _. 
dund device available for cbal.....,, ~alia. 1111 
deciaioaa of admiDillralive 'S 'a, il i 1 J 'te. 
Hen:, plaintiff is cou.t.ally ettriina tbe drl ' 
of an lldmia.illralive .,.acy llld, diUI, lbe •·d * 
of review applicoble ill Aniele 71 proceodiaao on 

In Alllfll t.M. " Nww<~ru u .. ~~., .... n .. , . ., r "''' . 
12 N.Y.1t1271, ~23 N.E.2J /H. 1". •n s 1'.1 :,1 
ZJO (N. r. /INIII), <en. denied, 4NI fl s 1m•. ro: 
L. &1. :W m, 109 S. C1. 71J.' 11WW1. ihe Nr" 
llldl Coun of Appaalo (0 10( oe! ln~h a '"' '"' dr 
lal'lalalq: w....., lllldllliaish•live prtx:eedinl m1y ~ 
c~.d U •quui-judicial' in natu~. such that de· 
cilionl r 1 eel putiUUII to its adjudicalory authonl) 
may be aiv• pncluaive effect in subsequenl pnx:~t"d 

iaal· Tbe NYi..,..iDI court must euminr 'llrvrral '"' 
&on: (I) wbllbu lbe ..-xy hu •tatulury authuraty IH 

act adjutllcallvaly; (2) whether the procedure• u><d m 
die lldmiaiiii'Kive proceedia1 auured thai the inlurrna 
lima pn11111118d lo die IICDCY wu suffkient huth (IU&IIII 

tllively tad qualilllively, 10 u to penrut confidence that 
1111 flcla -.tad wen adoqua1ely lealed; (3) the panoe> 
IJ'f I CtltioDI; IIDd (4) 'Mbelber .a:ordin1 a pro:IU!II\'C el· 
fecc would be ._..,.., witb the •1ency · s scheme for 

~-
.. Allied, tbo New '!!w!! Coun of Appeal• gave preclu· 

.; .. ofl'llcl to a Doclanlory Ruliaa iuued by the NY PSC 
Ia a tmdUII lllilpule between an electric utiliry and 
ID in ' 1 1 I power producer. Aa ia the cue in lhe 
,.- liliplioa, dlo plaialiff ill Allied wu iuued an 
ualavonble cW mi•etioa by t.be NYPSC UJd. ralh~r 
lbaa -* clirecl rwlew of IbM dec:ioioo. proceeded lo 

colls'....U)' IIIIKk die NYPSC's decenni.nalion m a sub

...- (1'21) - c:oun proo:ealina. nS The Allied 
c:oun .-cifically c=·;d ued all four (acton rele..,ant to 
fl' • iq wlllcber die NYPSC wu a quui-judicial 
bodJ _.ltold- waao doubllbal1111 NYPSC rul· 
ilia cauld bo l(i_, -luaive efhcl. 1-'28 N E ZJ ~~ 
JJ6-J1}. 

aS 1t.c Court 1101e1 thai by ope,.lion of !tLIIute m 
1!111! 1lwl!, plaiDiilfbad a window of opponunOiy 1 .10 
daya) iD wbicb to _... a rebeui.DI of illl conlral·tw.~l 
di .... befon lbe NYPSC. Plainliff. however. did 
DOl avail itaolf of lbla -nuoity. (See Defendanl" • 
Reply •· 81 14, D.ll). 'l1lete i110me indicalion lhal 
plaiDiilfbaafilodaclirwct-' of the NYPSC• de· 
wa ' tVe ia .... c:oun ill New lbrk. preaumably 

ia • Aldcle 71 pt 1inl. 

Havilll I "ned thol UDder New lidi law. the 
Dr1 _, lbdial-.d by tho NYPSC may be given 
pncluoi" ellilol, dlo Court lllnla ita -lioato the ques· 
liaD ofwloodlor 1110 --.y elemeala for application of 
111 judk:ala OIIIJ/or oollalenl ealoppOI are P""""' here. 
a.jvclicall(or 'dalm-luaioa'l(0 lZJ embodieslhe 
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idea 11101 • liul jud-t of o claim "" .., ...,;ro .,._ 

tweeD .... - pUdeo -- bodl 11101 clliao ... all 
orben uiliDJ - of .., -In liae . .,... • f!llll 
.1i!!t 101. Co., 62 N. Y.2d_, «S7N.B.2d461, 4M-PI, 
478 N. Y. S. 2d 82J (N. Y. IINU), Ca" ol 11 I (or 
·;,_ pNCJ .. ion") prevarll rw!Jtlpl- 1rJ o pllt)' of 
1111 iuue dec:ided opilur it ill prior lkiplloa Ill wllicll il 
bod • full UJd fllir opponuaity 1o lilipll.., ;... (ld.) 
Bolb doctrioeo (I ) ovoid lbo uar.-IIIII ..W r.oll 
from ollowiiiJ o pllt)' 1o oblalll •'llple • r11rp 011 

the 111110 iuue. (l) pNYIIII iac ri 2 I Judi ..S 
(3) coooerve judicilll ,_,_, Soo id.; lrt«m wortll 
If()(] T<l•""" Corp. • ~. LiviA, Na.ft, «'-bb 
& FI'UIIUI, UJ ltllsc. 2d m. m, Bl N. Y.S.2d J/J 
IN. Y. Slip. Cl. /9P2). 

New 'lbrt! llkao a r-tioul _..,. 11 ' 1o 

reo judicata i...... Ulldor IIIII h h, all clala 
which could have ~ bnJut111 0111 ola II tioa ano 
boned by • prior liul remllllioa. o·...... • CUy 
of Sy,...auo, J4 N. Y.2d J3J, 429 N.B.2d /IJI, 44J 
N. Y. S. 2d 687 (N. Y. /911/); k• d ' 100 ......... 
?55 Miac. :zd 11 971. Tlrio flatiron ... U... olllrlol· 
ity. [0 131 IDibep_..,..,MPM'od biDool• 
judicata ban piaialifffrom __ .... for ......... 
time. lhe claiiM emh di-d ia ib ~ '!Wnl .. '-* 
couoeo of ocliCIII. ,_ •*- - ......,. 1kJto1o!1 
betwoeo- pulieo before.., NYJIIC, wilidi...W 
aliulcletermiDaliOD ofm... ........ _.. 

Pilillliff io oloo bamod lrJ ... claaaly..,.._ • 2 lao 
of colllleral eotoppe2 from reliliprar, ... -;...II· 
ready dec:ided opilur il. Uador New Mlaw, ....... 
menta IIIUII be ellablilhecl iD order for cool! .. I I I 

10 opp2y: (?) lbo iuue ill lbo .,.-p I' 1- Ira 
ideoticolto..,i-illlbepriorpcc •• 1;(2)..,iwoa 
dec:ided ill ... prior pi' 'i .. - ....... _... 
10 11101 ..,.._w,,; ..... (3) .... pllt)' ..... ""'- ... 
doctrine io ......... !Dill boove bod all!lla.dlilr..,.... 
tuniry to litipae lbe i~a~e ia cbe prior p = : ,. ••. ..,.., 
467 N.E.2d al 490-9/. Wlraa .....,... .... duclrlao ol 
collaleral eiiOppCI to • ~llnlive ' 2 ' d..,. 
lbo Ry011 cowt clerermiaediliii' rtiJ puty .... 1D irl-
voke the doclriDe bean lbo bunlee of ' I ..... ... 
ideoticol lllll!!n ODd cleeili•- of .., iaoire, lbo pllt)' 

oppooi!!J I"ZAI 1bo opp2icoliae of ... • 2 lao 1raon .., 
bunlee of eorab2il!bi!!J..,- of a ftolla.d lilr op
ponuaity 10 ?iliJIIe lbe iuue ill lbe prior pi o :: .. 
(ld. ot 491 ). 

The Court -- 11101 de......... .. ... pllt)' 
..tin& to iavoke lbe doctriae of col' al z z ', ._ 
mot i,. bunlee. (Soo lbo NYPSC'o w~ ()piDICIII a1 
DefeodUit'o Br .. Ekll. 2 II 1-4). PlliDUtr doao .... tiJo.. 
pu&e either lhe identity or deci1iv ..... of .a. ..._ bul. 

........ dlalleapl die applicarion of the doctrine here on 
die pauDd dlllllhe NYPSC lacked jurisdiclion to render 
ito cloeioiOII ill.., II,. u..r-e. (See P?oiotolf• I IJ>t• 
•. al 12·21). Plailllilf .,._thai NYPSf"o 1""""" I._.,.. ... .....- llltlod upon i,. opprovol ol tho 
Ail ' ill 1911 ADdlbll. lberefore. •it.i delcrmma· 
tioa. c. M pv-. DO effect. • (ld. •• 12). Plaintrrf made 
tbe - ......... 10 lbl NYPSC in ill Ke•punfll(' lu 

Do ....... 'a Pedtioa for a Dec2aratory Ru2in1. Uld th• 
NYPSC ..,._.y dellnDitled 11101 it did. in foci, bavo 
juriodicliae ID -ve die pulicular c011tnclual di•pute 
bnJutllllrafore it. 

1'bl i- far tbil Court 10 MdNII i1 nol whelher tht 
NYJIIC. Ill r.c, lrad juriodlcliatt 1o nnder the dect~onn 
.-uJ II did but, ...... w....., lbe co?illerol e•tnp 
pol • ,..., ban plalallft"o NiiliJIIion nol JU•t nl <lor 

..torly .. - 1-ralaod befon !he NYPSC but 
ot• 1 r• of lha poGpliel) of lbo NYPSC's J•m· 
dlt:lloa ID lraar lbo di ..... U we??. Thio ioauc io often 
....... 10 • •jurtllllicUmall fi.Daliry. • In Uttdt'rwm,.r., 

/I6Jft "" - Co. ~ Nonll C.Uolilla Ufr """ 
A«<MN tlltd HMllt lru. Gooor. An, .. 45.~ U.S. 691. 
;1\'JJJ, 71 L. lid. 2d J35, /OZ S. Cr. 1157 (/982). the 
Utlillad S.U Sup Cotut raollirmed lbe rule of ju· 

riodicliCIIIol llllolity -~- ill O..tfrr. 1 7.< IJ S "' 
/IJ•/J, alaiiDi dtot "lbo priaciploo of reo judico,. appl) 
10 5 ,..., of juriodlcliatt • well u lO ocher i!iosuc~ • 

Soo olao 7lriola • Sotlooll .. t fllilliltt Co. , 108 II S 1111. 
78, 14 L. u. "· 60 s. a. " ( /919) (ho2ding thot 
col' alllllappllwlied to a court'• delemunalion ut 
ill OWD jurilllliclioa). Holcliaa lbal collateral c"loppel 
....... 10 a f 'netjoe _.. by lbe Rehabilitation 
Cotut (a ....... Ct!tllt iD Nootll Comlilla) about i,. own 
.-;.or - juriodicliCIII ov• a pulicular dioputc. tho 
St; CGIIIIU&ed: 

/lay - aloot!l lbio ,._;r;.., [of juriodictional fi 
..u&yJ .-.J - doflail8ly laid 10 ,.. in Durfee v 
Dlb (c~ omilll!tl), - tbio COWl be2d tho! ·a 
jecla , ill eDiidld 10 full t.ida ADd credil -- e\'en ._.. to 
•rrtbc• Of jurildk:tiaa - wllllll the leCOod COUr'l' S In

quioy di .. ,_ 11101 - q~ bave been fu?iy utd 
r.ioly li~ aM ftaolly decided ill lbo cuun wboch 
I • ad ... ootploijudi I. 

~ Mr.tma', 4jJ US. "' 706 (emphaJU!I 
added). Soo oloo ,,.,,,. Goal16b. 105 us. /6.<. ) 72. 
JP S. a. /J4, IJ L. &1. /04 (IPJB). 

ill ... '--· piaialiff ruJ2y ODd fllirly 2itigat<d 
lbe i-. of 1111 NYPSC'1 jurildiclioa O\'er lbe di• 
poll - lha puUoo ?a tlra proceodiaJo befurc tho 
NYJIIC, a.d lha NYPSC ..,._.y delermined thot rt 
did, ?a r.c. lraw)uriodictiCIIIIo nnder a decioi011. (Sec 
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Defendollfo Br .• EJ<b. B II 2-4). 11lo Caw! ...... 
ery - 10 lhiak ......... -orNe ,.._ ..... 
bave ... ·-ly - ... .,.,.,;a;.- ........ or 
jurisdictional finality llllllolilllod 18 .,.,._, .... 1111· 
I""' lhe boldiq of tile Ullillld 5I.- ' 5 c
in Underwriten Nlliaaal D 1111 • .. , .. of dill ..,.. 
ious other Supreme Cowt ODd-- -~~~~~bawl 
specifically oddreued lhio i-. 

The Court dnwo 1°11) """""" for tilla p ; illoa, 
u well. from the Reete! m •• (s.aad) of 1'4 , I 
12. wberein tile modem rvlo whidl - IIDoilry or 
iud1mea11 io codified. It io lbo nolo w~ •eel ia -
juriodiclioao ODd, allhoup lbio c-- 111111 DO Nft 
1lldi cue wbicb ci ... I 12 opeclllcl557, lbo-ofNe 
ll!!:ll do ro11ow the • .., • c..._., or J 'c 1 
s-nJiy. P-. .... ... ':1 I ., ..... 

modem rvle codified ia I 12 IN ... ¥WJ - prill· 
cipleo uadorlyial .... doc:lriB. or - jtodala .. cal· 
lateral ell p; rl u doiiDod JJ, ... - or IIIII .... 
Section 12 moda u roo-.: 

When • court .... r I ad. j•..ta .. • ec• 
Pion. lhe judiJIIOIII pnocludeo lbo porTioo fnlllllirlpTiq 
lhe q- of lbo -·• oulojcT- juri # Ta ill 
ouboeq_. liliplion ei.Cepl if: 

(I) The llllbject - of ... ..,.,_ - 10 ploial)' .,. 
yond ... COUJt'o juriodicrioa IIIII ito ' ' ... eo· 
lioa wu a lllllli,_ .a..e of N 1 It); • 

(2) AllowiD1 tbe juq , ta 1111111 _.... • p , dpll7 

infrinp .... aulbority of - Tri-. or .....,. or 
aovemmeat; or 

C3)Thejud-twur I ndJJ,aCOUJtiaddll..,.. 
bility 10 llllllr.e aa [azl) 1 1 7 ly ia,.._. ........ 
aation of a q.-ion _,ill -juriadieliaD _. 
u a llllller of proc:ndunl r.- .. JI!IITy ..... Ill 
avoidlhejud...-aobauldbawl II .,.......,.., 
attack tbe court'siUbjecc ........ J•' f ti n. - .. 
ROII11emeai(Secoad)ofJud.-ll2(1912) • ....,.., 
~ruuy conaidend lbo 111'1' • ... loJ .. ,... 
tieo ia lboir brio& _. II oral IIJ , .. c- ... 
termiDeacb&l ooaeoflbeduwilllaus ,, 1~ 
lions appliea to tbe jurild~ 1 U ' d • .... 
by lhe NYPSC. Accunliaaly ....... If ia JW ' I I Jiae 
reliliplin1 lhe i- of lbo NYPIC'o .-;ocs - J• 
rildictioa lD chis, tbe IICOIId p a SO J Wa- ...._ 
partieo. 

In -n of ill pooilioa 10 ... bll), ~ 
citeo. for • ._ ... s..~- ,..,., Co. M ,_ L)llfdt, 
l'in~. -& -· l~~e., 12A.D.UJM, .191, 424 

N. r.s.u 9111 (N. r. App. DiM IPIJOJ: ODd s,·h .... n: •. 
l"tMk .... 'r t1{ .,_, 24 N. r. 2d ~. 2411 N. E. 2d 72.<. 
129, Zflll N. Y.S.U "' (N. r. 1!1119). Thole cue• ""' 
#'lirl'!' ' .. flam lbo caao 11 bar, -........ becau>< 
18 .... - .. 'f-'all or wholbor lbo firot Pribuna! 
bad juri 'I Tho ID ...... lla dlclllioa actually li111atr 
ia IIIII Ibn& Hen, of_,., 1"191 pleiatiff availed 
l ... f or ... oppoot181ity it bad 10 fully Pililale lhe ... 
- of ... NYPSC'• jurildiclioa over the Aareemcru 
Plabolllf..., citoo lbo Ryaa decillioa. but lbe Coun de· 
llii ,_ door Ryaa octually -n• defendant• I'" 
Jidoa .... IIDDIWO"Of, provktel evidence thai If ~·un 

,....... willl ... r.caa of lbo ias&an! cue, the N.,. 'lbr!> 
Coull of .-\ppolll would fol._ Durfoe ODd Unde,.,.rirm 
~ ......... door plaiMIIf obauld be boned b.• the 
I 1 w of ss'l : rl • 51 I flam relltlpainl :he "'"r 
of .. NYJIIC'e juri dl.:«i• over lbe Aareement 

11lo a,.. COUit -'•ocally ..- lbe lundamen· 
.. pli 1 ... 11111 ..,._ abrind for boial fnudu?enr. • 
J '& WOIIId t. 1 ' ud CODCiuaive, u lo all que•· 
,_. lirfJ 2 I _. deoiclod, -• lbo panieo !hereto 
«<T N.I!.U Ill 4110. Platbor, lbo Ryaa eoun went on 
10 .... M lbl l'llliaaale .....s.tyia1 i&a deci1ion the vel') 

- ._ - IJurr.. court pve for mKin& its de-
1M,,.,..: 

II ia far ... ,_ or ... eoaununity ..... I Pi mil •hou!d 
be ,_.thad 10 liliprlaa, ODd !hal lbo oame cause of 
acTiaD ...... - 10 be ......... IIWice 10 a final derenru · 
812iaa. .J1IIIioo -"- IIIII ovory cauoe 1"305 be once 
lolrly .. illrjloltlally triad; but lbo publie lranqui?ily 

dill, Mviaa ._ ODCe 10 tried, all lilig•lion 
of .... 'P d n, D belweea lhotc partie•. !ohuuld !1(' 

daoad ror-. 

,_., «J7 N. E. U <11 4110. 

Ia Dwfle, IIIII S.; Court, quotia& an earlal!'r de· 
cUial, llllld tile ,_.. for lbe rule of jurildiclional 
llnnolilj • fallowo: 

•w. - • ,_. wily a court i.a the absence of an 
eU·peim, of frllld ia ablliaiD1 the judamenl. tihould 
= ' .... IIIII T d • wllelber the coun mak.ms 
... ..U. dr inetice OG 111 .chl&l cooleSt over juris
clicciaa ...._ IIIII porrloo, did Uve jurisdiction of the 
lllbjrK& .......,oflllllitiplioa .... It i1ju..l u importanr 
tMI: lllln lllloukl be • piKe to end u thai llwn- \hould 
be a J11- to ,.... Ulip&ioa. After a pony ho• h1> da) 

ia CCIIIIt. willa IIPJ ·cy to ,_.., hi• ev1dcnce and 
bil villw of IIIII law, a col._., llll8ck upoa tbe deci!ilon 
M Ia ~ lllln r ' od merel)' retries the is
-,._..._.,. d• "-d. 1bere i• DO rcuon lo expect 
IIIII tbl .aJDd clldliaa will be maR Mlirfaclol") rhan 
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the lint. • 

Durf ... J7j u.s. IJI I /J-141!qli0Ciaa Sroll, J03 U.l- • 
172) (empbuio [0 311 lddod). PlaiDliffbeul-,. bod 
the opportunity to litiple the iuue of the NYPSC'o ju
rildiction over the AJreeiiiiDI, aad it did, ia fllcl, .....,. 
lllld fairly litiple thol i-. For IIIia c-t to ollaiW ,.. 
litiption of the oame i- would be to -w. eucdy 
the type of jiMiament sboppiDa the doclriDo of coli ol 
esaoppel is meaDl 10 avoid. 

lluod oo the foreaoiDJ ~yoia. dlo c-t ..., de
tc1'11lios tbll plaiatiff il col' 3 nUy 2 I I I ,_ ... 

litiptiD& tbe coatnct i- ,._. iD ... F 1'• 
before the NYPSC. PlaiDliff bod a full _. r.it apporlll

nity to litiple - i-. wbids i-. - OCIIIIIJy 
litipted lllld their outcome dociaively I 1.- by dlo 
NYPSC. Accorcliaaly. tbe Coun del m' dial pllill· 
tiffs First, Third lllld fowtb c-of"'*'-- be 
diomiued for the reuoa IIIII- dlo ~ ....... 
doctrinea of reo judicala _. col'-ol •••1 1 I, ..... 
tiff io bamod from brinpq dloaa cW.. -· 

D. Plaintilr • Secood Cauoo of "'*'-' ia ..., 
Dismiued 

PlaiDlilro Secoad Cauoo of Aclioo, _... aoob Nllaf 
for aa alleaed "'-:.b of the impliod coo 7 of JOOd 
faith lllld fair dealiD1 thai DY be NOd btiD OVOI)' -
tract inloo diomiued. [0 l2J Ia New 'l!!rl!. dlo do ,.,. 
of res jiMiicala 001 ooly ben *- cW.. dial - eo
tually litipted belw- two putioo, bul ..., - dial 
could have- lilipted lllld IIIII-• of dlo
traauctiOD. See laleroalioaal 100 ......_ ISS Mlle. 
2d .. 97a. n... llsloouP plaiDliff tild aoc niao 111 
claim for - of the iliiPiied ""'mw of JOOd faltll 
1111d fair dealilla before dlo NYPSC. tbal cllilll- • 
of the aomo ._tiOD u the- CODinCI CW.. _. 
could have - broupt bofare the NYPSC. ...... 
the ume uoderlyina facu form the baoil for bodldlo • 
sened (contract) and the .-.d (impliod - ?) 
claims -- namely, defendaat'o nfulol to ......,_ •
erJY geoeraled by plaintim.-41(Ui...-..~ piaillliff 
wu oblipted to raiu bodl cW.. ...... dlo NYPIC. 
See R•illy v. R•id, 4j N. Y.2d 24, J'1fl N.B.2d 112, «11 
N. Y.S. 2d 64!1 (N. Y. 11171). Haviaal'allod to dooo, plaiD
tiff io bomd hom raiailla ei ...... of-bdlo filii
hero. 

Plaintiff• Secoad Cauoo of A1:tiaD _.,. .... be .U. 
milled on the Jround thai New 'lljd! CDUitl fNq-y 
diamiu claims for bi"'IIKKI of die illlplild ~ msnC of 
JOOd faith and fair dealiaJ when, u ..... - CW.. 
[ 0 33[ar<pndic.V<dupODtheoamo-.t d i)iqa 
claim for brea.:b of coatract, which hu ._ djr=i 1. 

In HtJrri.J 1hut & Sa"'. IJQN. "'· Joltlt 11M IP'* II•. 1..Jfo 

bu. Co., 7tS7 F. Sllpp. /Zt/19, 1281 (S.DN. Y. /99/J. 
aff'd Ia jllft, nv'd ia (11ft CID other 1round1, P71J F 2J 
IIIII (U CU: 111f/ZJ, alrd, "0 U.S. &! <199JJ. thr 
caurt Wei IIIII a put)' 10 a ~11'8CI caaoot violate lht" 

~ =• of pod faitb Uld' fair dea!ina by ex.ercising 11" 
rl ................ CQDiracl. H.,., the NYPSC determoncd 
..... I I I did .... "'-:b the -or tbe AJ .... m<nl 
lfFI9Uad by dlo NYPSC ia 1911 when it roflued to pur 
c:lllla -.J J 'eel by plaialifr I DeW pi lurbine. 
Jlavilt& tbal plaialiff io pncluded hom ,.. 
IW, i 1 dlo .._.,of- i.- nioed beforo the 
NYJ11C. dlo c-t 1 n i- ?bel ill claim for br<ach of 
dlo CDU 2 of ...... faidl .... fair dealiDJ muot be dio· 
..._. b dlo- IIIII is- the- conduct ol 
........... .a-, illlllld to be CCIDii-t with the term> 
of ... Aji 1. D6 Ia tbe cue al bu. u a mauer of 
...,, j ' o - be liable for "'-:biDI the implied 
coo 7 of JOOd foldl..,. fair daoliaa by exen:i•ins•" 
riaiiPo......,. dlo ~- I"Ul Accorclinaly. plam· 
dlr'o lloooM C.. of AeliOD- be diomiued. 

JJ6 a- ... - citad .., plaialiff u ouppon for 
i?l poa11iaD dial a COIIInlCI'• iliiPiied 1ermo moy be 
be ' 1 ~ wllere ita e1,_ tenDII are noii'$:OJ· 
aluo dial a CD> t DY be iliiPiied only wher< th< 

impliod - Ia with - eopreoo temu 
ia dlo -· 11..,.,u- Uf• /ru. Co. •· R.IR 
Nti#JiM:o,lrttl., 116F. Sllpp. ,04, 1517/S.D.NY. 
1-). ~y. the c-t may not read an om· 
plild C:OVeBIIII iDio tbe A......-1 that is incomil!t· 

- widll?l- -· wbicb the NYPSC ha> 
.a-, o 'npl wen DOI"'-:bed. 

D. PlaiDlifro Crooo-Molioa for Panial Sununary 
Jude 

Haviald' ' 1 tbe C q Inial ill ill eatirery. plain-
lllro crooo--*"" for.._ jiMIJmeDt i• moot 

CONCWSION 

For tbe bq ··a ....,.., the Coun dc&ermine5 that 
plaiDliff faiJo to - a leaaJiy coJnirable cl11m for 
ntief; f ~y. de' fmela lllOiion to diamiss the 
Caq~l•6nl il .......,. ......... 1be Complaml 1s d1s· 
llllaaed r'35J i.a ill..rinly; lberefore. plai.Dtiffs cro~s-
_. for i""-t io aloo diomiued. 

JOHN W. BISSEll. 

Uaitad - Dilllrict Judp 

M11!0: 1-lO. 1997 

ORDER 
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1:ur the reuons sci forth in the Court's Opinion filed 
herewith, 

h io on thiolOib day or..:... 1997, 

ORDERED that doloadant'o .-ion to dlllllilo tllo 
Complaint herein be oad it hereby io Jl"llllld, oad ploia· 
tiffs Complaint io beieby dismiuod, ia illllltlinly, wid! 

JIIWjudice; oad it io tludlor 

ORDERED lllol ploialill'o crwo·motioa lor partiol 
•. , j.... .. ... il bereby il clillllilled u -· JOHN w .•• pi I 

Uailod ._ Dillricl Judp 




