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OOCJ(E1' NO. : -970833-WS DI~POSITIO"f OF CONTR I BlTTION IN · 
AID- OF-CONSTRUCTION GRC!l!:·UP FUNDS C'OLI..BCTED DY PALM 
COAST UTILITY CORPORATION 
COUNTY: FLAGLER 

SEPTEMBER 23, 1997 - K.WULA.R AG8NDI\ PROPOSED 1\GI'.NCY 

ACTION - I HTBRBSTBD P&llSONS MAY PARTICIPATE 

CRITICAL DATES: NONE 

SPECIAL INSTRUCTI ONS: S:\PSC\WAW\ WP\970832 - WS . RCM 

CJ\SB BACKOROUNP 

As a result o f the repeal of Sect1on 118(bl of the Int~rn~l 

Revenue Code {I .R.C.), contribut iono-in-ald·of-conolructlon (Cli\Cl 
became gross income and were depreciable for fedcnll tax putpoueu. 
In Order No. 16971, iooued December 18, 1986, t.he CommloiHOn 
aulhorizf'd corporate utilities to collect the grooo - up on C!AC in 
otdOlr t;o meet. t:hE> tax Jmpacr: reRulting from the Inclusion o l C! AC 
as gross income. 

Orders Nos. 16971, 1ssued December 18, 1986, und 23541, 1osued 
October l, 1990, require that utilities annually file lnformalt on 
wh1ch would be used to determine the actual otate and fed,.ntl 
inco111e tax liability directly attribulable lO the CIAC. TIH• 

information would a lso determine whether tefundB o l y t oaa-up would 
be app1opriate. These orders require that all groeo · up col lectt onn 
fot n tax year. which are in excess of a utility' a .actual tax 
liacility !or the same year, .~uld be refunded on a pro rata basis 
to those persons who contributed the t axes . 

In Order No . 23541, the Commission requi red any water and 
wastewater util i t y alre11dy collecting the grooo - up on CIAC and 
wishing to continue, to file a pct:ition for approval with the 
Com~ission on or before October 29, 1990. On November 30, 1992, 
?alm Colst Utility Corpore t.ion IPCUC or ucil.lt.ylt:lmcly Ciled a 

petit1on requesting approval to continue to collect the gross-up on 
ICS CIJ\C. The OOCUHEHT NUHB£R·OATE 
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information as filed met the filing requHements o f Orde r No. 
235H. By Order No. 25141, issued September 30, 1'191, the 
Commiooion approved the utility's request to continue g1osu up or 
CIAC using the net present value method. 

On September 9, 1992, this Commiosion issued Propoood Agency 
Action Order No. PSC-92 -0961 -FOF·WS, which clarified tlw provlslono 
o! Orders Nos . 16971 and 23541 for the calculution of re!undo o f 
groos-up o f CIAC. On Oct ober 12, 1994, Ord~r No. PSC- 94 · 1265-FOF­
WS revised the full gross-up formula. No protests were f iled, and 
the Order became final. 

On March 29, 1996, Docket No. 960397-WS was opened to revltw 
the Commission• s policy concerning the collection and refund of 
CIAC g ross-up. Workshops were held and comments and propoon lo were 
received from the industry and other interested part1eo. By Order 
No. PSC-96-0686 -FOF- WS, issued May 24, 1996, staff wao directed to 
cont inue p rocessing CIAC gross- up and refund cases pursuant to 
Order Nos. 16971 and 23541; however, staff was also directed to 
make ll 1·ccommendation to the Comm ioo i o n conce rn Ing whPt h<' 1 t h<' 
Comm .L nolon · s pol icy regarding the collecuon and rc· t und o[ c: 1 1\C 

should be changed upon otaff• o completion of ito rev1cw of the 
proposals and commento of fered by the wo rkshop pan i c iponto. l n 
addition, staff was directed to conoider wayo ~, oimpl J fy the 
proceoo a nd determine whether there were viable alternat ives to 
t he gross-up. 

However , on August 1, 1996, The Small Busineso Job Protect l on 
Act of 1996 (The Ac t ) passed Congress ~nd was signed 1nt o law by 
President Clinton on August 20, 1996. The Ac t provided for the 
non-taxability of CtAC collected by water and wast~watcr utllltles 
e (( ~ctlvo recr~occ ivcly f or amounLo received o!tez Jun~ 12. 1QQ6 
As d result, on September 20, 1996. in . >cket No . 96096!> ws. Otder 
No. PSC-96-1180-FOF-WS was ieaucd to revoke the authority o f 
utilities to collect gross-up o f CIAC ond to cancel the respect.Lve 
tarlffo unless, within 30 days of the issuance of the o rder, 
affected utilities re~aeoted a variance. Since there wao no longer 
a need to review the Commisoion•s policy to determine any c hanges; 
on Oclober 8, 1996, Order No. PSC·96-1253 · FOF -WS was iosued c l oolng 
Docket No. 960397-WS. However, as established in Order No. I'SC 96 
0686 FOF-WS, all pending Cl ll gross - up refund c nof•n at•• b••lnq 
processed pursuant t o Order Nus . 16971 and 23541. 
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As previously stat ed, by Order No. PSC-96-1180 - FOF-WS, !oouod 

SepLembex 20, 1996 in Docket No . 960965, the Commiosicn voLod Lo 
revoke the authority of utilities to collect gross-up o f CIAC. 
Pursuant to this order, on October 16, 1996, PCUC filed an 
Application for Variance to collect the groso - up taxes for pr~pa1d 
CIAC t ha t was collect ed from January 1 , 1987 through June 12. 1996. 
By Order No . PSC- 97-0188-FOF-WS, issued February 18, 1997, PCliC ' o 
Applica tion for Variance was dismissed f o r lack o! j ur1ndj ction due 
to Flagler County's recision of Commiss1on Jurisd1Cl10n ef!ectove 
Augcst 5 , 1996. 

On March 3, 1997, the utJlit} filed a Motion for 
Reconsideration or, Alternatively, Clauticat ion o f that order and 
a Request for Oral Argument. According to the utility. Sect ion 
367 .171 (5), Florida Statutes , states that al l cases pend1ng before 
the Commission or on appeal from an order of the Commisoion ao o f 
the j urisdictiona l transfer date remain within the jurisdi c ti on o f 
the Commission until disposed o f by the Commiss ion. The utility 
stat ed that i f t he Commission had the j urisdiction to dispose o f 
gross-up collected by the utility during 1992 through 1994. and to 
cancel i to authority to collect CIAC after the ef f ect1ve date o f 
the j urisdictional transfer date, t hen the Commission continued t o 
have jurisdiction t o cons ider the utility ' s request for variance . 
convPrsely, the utility a rgued Lhal. 1( the Commiooion d.ld not hove 
jurisdiction after the jurisdictional transfer date to consider ito 
variance request, then it had no jurisd iction to cancel Lhe 
utility ' s prospective gross-up authority. 

PCUC, t herefore , requested that t'le Cormussion either e xc t·c toc 
jurisdiction over the request for variance, o r alternatively, 
cla r ify Order No. PSC-97·0188-FOF- WS to state that the Commission 
lacked jurisdiction t o cancel the utility' s groso - up aut horit y . 
Order No. PSC-97 ·0601-FOF-WU lsrued May 27, 1997, denied PCUC's 
request for oral argument, and den1ed 1ts mot1on {or 
reconsideration, or, alternatively, clarification. However, the 
Commission, on i ta own mot i on, corrected Order No. PSC -97·1180-
FOF·WS, to remove PCUC from the list of utilities whose gross -up 
~uthority wao revok~d by that o rder . 

Although Flagler County rescinded Commisoion Jurisd iction 
e ffective August 5, 1996, Order No. 25141, which approved the 
utility's request to contin e the gross-up of CIAC, proVldeo thaL 
all CIAC collections are to oe made i n accordance w1th o .-dere r~ns. 

16971 and 23541, and all mattera d1scussed in those o rders were 
expressly incorporated therein. Order No. 23541 states that "all 
groa;11-up amounts in excess of a utility• a actual t ax 1 i abill ty 
resulting from its collection of CIAC should be refunded on a pro 
r ata ')llslo to those persons who cont ributed the taxes. • Si nc ... t he 
collec Lion o! gross-up o! CJAC wao made subj~c1 to re!und by th~ 
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orner, the Commission retains jurisdiction of the matte r rega t ding 
the determination o f refunds. The purpose o f t.hta recommendation 
is to address the disposition of refunds for 1995. 

Palm Coast Utility Corporation, Inc. is a Class A utillt.y 
which is a wholly-owned subsidiary o f the I'M' Corporation . The 
utility provides water and wastewater service to t.he communit.y o f 
Palm Coast and part of Flagler county known as t he Hammock . An of 
December 31, 1996 , the Utility served 16,205 water and 11,17(1 

wastewater customers. Gross operating revenues we re reported as 
$7,328,311 for the water syotem and $3,700,965 for the wastewater 
system. Net operating income was reported as $1,354,129 fo r water 
and $1,791,825 for wastewater. 
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DIScuSSION OP I SSVES 

JSSUE 1: Should PCUC be required t o refund excess gross-up 
collections plus accrued i nterest for the year 1995? 

RECQMMENPAl'ION: No , 
collect'!d 1n 1995; 
(JOHNSON) 

the ut1 l1ty requ1red more gt·oon up than was 
therefore, no refund is neceun<~ry. 

SWP AHALXSIS : In compliance wi~h Cirders N.)a. 16971 and 23541, 
PCUC filed ito 1995 annual CIAC report regard1ng ito co llection of 
gross-up. On June 18, 1997, staff submitted their pre liminary 
refund calculation numbers to the utility. The Utility responded 
on June 23, 1997, that they agreed with otaff•o p1eliminary 
ca lculations. 

PCUC uses the net present value gross-up me thod. Staff has 
calculated the gross-up required to pay the tax l1ab1lity reo~ !t1ng 

from the collection of taxable CIAC by grossing-up the net taxable 
CIAC amount, in accordance with the net present value method 
adopted in Order No . 23541. The authori zed rate o( return 1s 9.21 \ 
a s approved i n Order No. 22043, Docket No . 890277 -WS , issued Aprtl 
23, 1990. Therefore, the authorized grooo-up perccn~ogo io 32.2\. 

1\NNUAL GROSS-UP BBPUNP AMQWIS 

Based upon the foregoing, staff has calculated the amount o ! 
refund which is appropriate. The calcula ttons arP baoed on the 
informatton provided by the utility 1n its groos up reports. A 
summary of the refund calculation 1s as fol l ows. 

1995 

The utility proposes that no refund is approp1 late. Staff 
agr~es tnat a refund of gross-up collections Co t 199'> IS not 
appropriate . 

The 1995 CIAC report 1ndicates the uttlity wuo In a taxable 
position on an llbove-the-line bao1o prior to the Jnclu01on of 
taxable CIAC in income. Tht efore, all taxable CIAC JPeclvcd would 
be taxed. The CIAC repo1c indica teo a total o( S4,209, 19l o! 
taxable CIAC was received . However, gross- up was col lected on only 
$3,320,057 of this amount because $889,134 of the CIAC collected 
was prepaid. The utility collects the gross-up on prepaid CIAC 
when the customer actually connects to the system. Th~ CIAC report 
11lso indicates that $1,113,514 of grooo up coll!'cllono •.rert­
Jecel·.ed on the $3,320,057 of tllxable CI AC. Sta!f C<~lcul dted that 
the utility should have collected $1,113, 514 o f gross -up for 1995. 
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Therefore, no refund is required. 
ISSVE 2: Should the docket be closed? 

• 
BECOMMBNDAIIOH : Yes. Upon expiration of the prot~st p~riod, I f a 
timely. protest ia not filed by a substantially aftected p~tnon . 

th is docket ohould be clooed. (JAEOERI 

STAPP ANALYSIS: Upon expiration of the protedt period, 1f a timely 
protest is not filed by a subst antially a ffected person, processing 
of this docket is complete and the docket should be closed. 
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