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IID'OU Tim FLORIDA P1111LIC S&RVICB COMMUSIO• 

In Re: Peti tion ot Lee County, Florida ) 
for o Declaratory Statement Concerning ) 
the Conservation Status of Electric ) 
Power end Energy Produced from the ) 
Lee County Resource ~~covary Facility ) 

--------------------------------> 

DOCKET NO. t70898- EO 

FILED: SEPT. 11, 1997 

L&& COUIITT' 8 ICKMOJUUrDUM I• USPO.S& TO TB& 
LEGAL ..VIROIN&ITAL AJIIITAICI POUWDATIO. ' S 

mnro• to rmJWUI 

LEE COUNTY, FLORIDA ( "Lao County"), pursuant to Rule 25-

22.037 ( 2), Florida Adminiet.r a tive Code, hereby f ilea this 

memorandum in response to the petit ion to intervene f iled in this 

proceeding by tbe Lagel Environmental Assistance Foundation 

( "LEAF"). 

lllM!IMI 

Lee County r cogni~e• that e l ectricity production by the Lee 

County Resource Recovery Facility ( "the Facility") is, like 

----~ogenerotion, a measure or t echnology tha t odds to tho electrictty 

..3 supply, but it is a lso o measure that contributes to tl:.J energy 

____soneervotioc goals enunciated in the Florida Energy Efficiency end 

-~Conservation Act ( "FEECA") in the some ways that •pure• demand- side 

~tq~eaeureo 
~acility 

5 

do. Specifically, e l ectricity production from the 

promotes the specific goals of FEECA by conserving 

xpensive energy r esources, particularly petroleum f uels and ot her 

fossil fuels, via the combustion of rene" abl e-source wGste 

~teriols that would otherwise be useleealy discorded in londtills. 

~o conservation of expensive energy resources is exactly the eome 

ultimotORf~Ult achieved by reducing 
I_;LJV: • .J t.. 1 IU.U 
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• • 
·pure• demand-side measures. Accordingly, Lee County believes that 

allowing the firm capacity and energy produced by the Facility to 

be counted toword o purchosing utility ' s conservotion goolo io 

specifically consistent with FE!CA. This conclusion is buttressed 

by t he Legislature • a declaration, in Section 377.709: Florida 

Statutes, that " the ~OmbU&tion of refuse by solid waste fac ilities 

to supplement the electricity supply • represent s on effective 

conservation effort ... • (Emphasis supplied.) 

Since virtually all of the Facility' s thermal ener gy input 

comes from renewable-source materi a ls, there can be no .serious 

argument that the requested declaratory statement would be 

speci~ ically consistent with FEECA's mandate to encourage the use 

of renewabl e energy sources. AI though LEAF mistakenly suggests 

tha t there i s some doubt whether t he Commiooion can interpret 

Section 377. 709, Florida Sta tuttss, when granting the requested 

declaratory statement, the Commission has express duties under 

Section 377.709, ~d it is ther~fore obviously appropri a te for the 

Coi!UIIl8sion to consider and derive guidance from Section 377.709 

when evaluating Lee County's pet ition for declaratory statement . 

Moreover, the Commission has specifica lly refer red tr Section 

377 . 709 in carrying out ita duti es under the need det ermination 

statute, Section 403. 519, Florida Statutes, which is al so a pert of 

FEECA. 

Fina lly, no hearing is necessary to decide the iasuea posed by 

LEAP's petition. L!!AI''s issues oro predo~ai~ontly l egal ioeuea 

rather than factual i ssues, a nd no hearing is necessary for the 

Commission to r ender the requested inte rpretation. Nonetheless, 

Lee County would not obj ect to participating in on ora l argument on 

2 



• • 
these issues, if the Co1111D.ission believes it would be beneficiel to 

the Co111111ission 'a cons i deration of Lee County • s request for a 

decleretory atetement. 

I . PIRH CAPACITY ~D ~BROI PRODUCED BY TBE 
LBB COUftY U SOURC& U COVKRI FACILITI 16 
DIUCTLY co•&I6TBIIT WITB P&BCA ~D 
&Cc:oec.LIIDI 'fJIB IAHI ULTIMArB PUR1'06B6 OF 
Pa&CA AI "PUU" DDIAIID•I I D& MKAIJUUS. 

LEAF criticizes Lee County's request for e decleratory 

statement by a lleging that (1) the Facility's capaci t y end energy 

do not represent a demand-s ide resource, but rather represent e 

supply-aide resource, e nd : 2) the treatment of t he Facility's 

capecity and energy as requested by the County is not consistent 

wi tb l"EECA or the Co111111ission • s conservation goe ls promu lgeted 

pursuent to !BECA. Lee County disagrees with LEAF • s analysis 

because the Facility's electrical output bee both supply-side and 

demand- side cheracteristica and effects, and indeed serves and 

promotes exectly the aeme ultimate result es •pure• demend-si~~ 

measures, ~. the conservation of expensive ener~ reJourceb . 

Lee County recognizes thet power supplied by the Faci lity has 

cheracteristics of both supply-side and demand- aide resources . The 

Facility's power is supply-side in cheracter becauso it supplements 

the state • s electricity supply system. The Facility's power is 

also demand-side in cha r acter because, like insulation, enhanced 

window glazing, and other measures that reduce electric demand end 

energy requirements, electric power from solid waste fecil itiea 

reduces the need for utilities to build additional power plants end 

reduces the consumption of t he primary fuels - - coal, oil, and gee 
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that would otherwise be barned to generate electricity. 

Electric power produced by the County's Resource Recovery Facility 

has the same demand-aide characteristics ae self- service 

cogeneration, which is expressly recognized as an eligible 

conservation measure under Commission Rule 25-17.0021(3), F.A.C. 

end under Section 366.82(3) 1 Florida Statutes. 

Capacity and energy produced by the 

cognizable benefits under F!!CA, including, 

Facility provide 

specifically, the 

conservation of expensive resources, particular! y non- ren .. _.able 

petroleum fuels a nd other fossi l fuels. ~Fla. Stat. SS366.&1 • 

366.82(2) (1995). As such, the J>acility's capacity and energy 

contribute to the specific purposes of FEECA in the same way that 

•pure• demand-aide measures do, J......§...., by conserving expensive 

energy resources. The kecommended Order for the Facility's 

certification pursuant to the Power Plant Siting Act noted that by 

· using solid waste to produce e l ectricity, the County will eave 

nonrenewablb resources such eo oil or coal that otherwise would be 

needed for power production. The energy produced from garbage will 

offset the need for more than 7,000,000 barrels of oil.· In Be: 

Application for Power Plant Site Certification of Lee County Solid 

Woate Resource Recoyery Facility, Case No. 90- 3942LPP (Diviolon of 

Admin. Hearings, December 9, 1991). This order was approved and 

adopted by the Power Pla nt Siting Board by its order dated June 17, 

1992. This conservation of expensive and finite energy resources 

is, of course, exactly what il occomvliahed by reducing e nd 

controlling a nd growth rote of energy consumption. 

Tuoro is no signif icant difference under FEECA whothor the 

reduct~on in electric utility power demand and energy occurs on the 
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cuetomar 'e e i da of tba met er, vi a se lf-eervice cogeneration, or on 

t he uti l i ty ' • side via power eupplied by a solid waste facility, 

.,here t ha t power a leo directly promotes the purpone A of P'E!':CA. 

Both serve and promote t he same goa ls, the overa ll ef ficiency and 

cost-effect i veneee of electr icity producti on and the conservacion 

of expens i ve and f idita ralources, pa rticularly peLroleum and other 

fos sil fuel•. 

Fi nally, while LJtAl" i s correct tha t power f rom solid wa&te 

f acilit i es , l i ke tbe Lee Count y Res our ce Recovery Facility, is not 

specifica lly enumerated ae a conservation measure in PEECA or in 

the Commi esi oo'l rule• imrlemonting tha t statute, it ie a lso crue 

that power from solid waste facilities i£ nowher e pr ohibited from 

inclusion as an eligible 111eaoure . I ndeed, Section ~66. 82( 3) o! 

PEECA states that utility conearvation programs may include 

•varia tions i n rat e deeign, load control, cogeneration, residential 

energy cooeervatioo eubeidy, o r any other measure within the 

1urisdiction of the commi eslon which the commission finds likely to 

be effectiye . • (emphoeia supplied) Ae explained above, the 

Facility' s power i s eimilar in many r espects to cogeneration and, 

pursuant to Sections 366.051 and 377.709, Florida Sta ~utes, io 

within t he Commisoion•s jur isdiction. Section 377.709 expreooly 

r ecognizes power from solid waste f acilities , like the Lee County 

Resource Recovery Facility , a s •an effective conservation effort .• 

PEECA itsel f s t a t es tha t it is to be liberally construed in order 

to neat the compl ex probl ema of promot1n9 energy effici ency and 

conservation. ~ Pl a . Sta t. S366.81 ( l 'J95) . Lee County submits 

that the r equest ed decla r a tory statement is also specifically 

conslstant with thie ro~andate . 



• • 
II. n. FACILITY ' S US& OP PUDOMI.U'l'LY 
llDIWWULa-SOUilC3 Ka.t'&~IALS TO GD&UT& 
&LaCTaiCAL IIJRitOt IS DJUc-tLt co•SIIT&n' WITI 
P&&CA. 

In ita petition to intervene, LEAF questions whether 'the 

alleged statui of tbe f acility or its row materials as renewable 

resources is relevant• to the requested declaratory statement. Lee 

County submits tha t the renewable-source status of the vast 

majority of the r acility•a thermal energy input is direct•Y 

relevant to the requested declaratory statement under authority of 

Section 366.81, Florida Sta tute•. ADong other things, Section 

366.81 directs that • tbe use of .•. renewable energy sources .. 

. be encouraged.· 

With r egard to the sta tue of the Lee County Resource Recovery 

Facility as a renewable enerqy resource, tho u . S. Energy 

Information Administration specifically recognizes wast e- to- energy 

as a renewable resource. U.S. Energy Informat ion Administration, 

Renewable Resources in the u.s. Electricity SupRly (February 1993); 

sap. Tables 4 ' 5 end accompanying text a t pages ? - 8. Evon a 

source cited by LEAF in FPSC Docket No . 931186 - EO, relati ng to 

amendments to the Commission's cogeneration rules, recognizee t hat 

waste-to-energy ia a renewable energy resource: at pages 1- 4 of i ta 

report Renewable !pergy in florida, presented to the Co=miaaion on 

June 22-23, 1994, The Regulatory Assistance Pro j ect presented 

tables shoving tha t waste-to-energy vee the second largest source 

of non - hydroelectric renewable electric generating capoci ty and 

energy in the U.S. (Copies of pertinent excerpts from the above-

cited aourcea vera included with Loa County'e poet- hearing comments 

in Docket No. 931186-BQ.) 
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UI. TO CCIIIaUIOII IIU IP&CIPIC DU'fllll UJflliR 
1~1011 J77 . 70t, PLOJtiDA ID~, JUrD t!' II 
OIIVIOUILI' aaUOIIaaur: roa rn coeensaxo• TO 
co•IXDaR r.XI I!'ArUTa t• D&CIDI.O WB&TB&Jt TO 
JtDDIR TO QOUKiftD DICLUATOilf S'l'A'fiM&ft . 

In it1 petition to intervene, LEAF alleges that Lee Cou nt y' s 

petition f all• to contain a n aff irmati ve showing that •the 

Co111111isslon 11 authorized to i nt erpret Chapt e r 377, F. !: .· The 

Commission mu1t interpret and impl ement Section 377.709, Florida 

Statutes, to carry out its s t atutory responsibi litie 9. Moreover, 

this statute deal1 with the same or simila r subject ma tte r as other 

Collllllission 1t atut e1, 1pe~lfically Section 366. 051 end FEECA. FEECA 

a nd Section 377.709 both dea l with conservation. Section 366. 051 

deals with cogeneration and small power production, end Section 

377.709 dea le specifica lly lo'ith sol id waste facilities , which 

comprise a lpecies of small power production fa c il ities. 

Accordingly , it is appropri ate for the Commission to read Saction 

377.709 in 04ri materia with Section 366.051 and FEECA. 

Moreover, it 11 not novel for the Commission to refer to 

Section 377.709 1 P'lorid.a Statut.aa, in refe r e nce 1:0 ita dutl e A under 

FEECA, which comprises Sections 366.80- 85 and 403.519, Florida 

Statute s. Like tho provisions of FEECA referenced in Lee County's 

petition for declaratory stetement, the need de termination statute, 

Section 403.519, Florida Statutes, is oleo a pert of f'EECA . In 

granting tho petition for determination of need for the Lee County 

Resources Recovery P'eclllty, the Commioeion specifica lly reC"')nized 

that "(t]he legislature .. . favors municipal wasto cogonoretion 

facilities 10 ( the Commla•lon } will ther efore presume cost 

effectiveness• of power produced by the recillty . In Re; Petition 

for petemlnation of t!eed fo r o Solid Wooto -Fired Cooonerocion 
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Power Plant by LeO County, 91 FPSC 1:57 at 59. In that order, the 

Col'llmission oleo specifica lly sta ted that •pursuant to Section 

377.709, Florida Statutes, the l egislature has encouraged 

construction of municipal solid waste faci lities as both on 

effective con•ervotion effort and environmentally preferred 

alternative to conventional solid waste disposal in Florida.· ~ 

In light of F!!CJ\ • e express direct ive that it ie to be 

liberally construed to accomplish its purposoo, it would be on 

extremely na rrow construction that would hove tho Commission ignore 

the Legi s l a ture 's expr ess findings in Section 377.709 when 

informing itself as to the conservation benefits of capacity and 

energy produced by the Lf'e County Resource Recovery Facility in 

r egar d t o the requested declaratory statement . 

IV. MOlT OP 1&AJ' ' 8 AIIUT&n ISS~& Or !'ACT 
Alii ACTUALLY ISIU'BS or LAW POR WBICB •o 
n \&1110 I I aaQUIUJ) . 

In its petition to intervene, LEAP asserts that four material 

issues of f act ore in dispute in this proceeding. Lee County 

submits that LEAP's issues are, in fact, predominantly issues of 

low, o:td no bearing ie requ ired with respect to Lee County' e 

petition for a declaratory statement. Nonetheless, Lee County 

would not object to participating in on oral argument on these 

isauea, if the Commission believes it would be beneficial to its 

considera tion ot Lee County's request for a declaratory ototemont. 

1. LEAP's first i ssue ia whether ~he Leo County Resource 

Recovery Facility ia a supply-aide o r a demand-aide resource under 

Rules 25-17.001 a nd l7.0Q2l, Florida A~iniatrotive Codo. This ia 

clearly a question of low that ia arguably related to, but not tho 
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same as, tbe question raised in the County's petition. Lee County 

bas asked the Commission siMply to declare tbot firM capacity end 

energy produced by tbe Focility ie properly considered eo on energy 

conservation measure and may be counted toward meeting o utility's 

conservation goals pursuant to Section 366.82(2), Florida Statutes. 

Whether the Facility is a •supply-side resource· or o "demand-side 

resource• is not directly relevant to the requested determination. 

Further, tbe rules cited by LEAF include cogeneration, which is 

clearly en electric power supply technology. It would be 

inconsistent for the Comm.ieeion to construe its rule oe authorizing 

coqeneretion but excluding e ll other supply-side measures. It 

would a lso be inconsistent with F£ECA • s "liberal construction· 

mandate to interpret FEECA fiB excluding measures that directly 

servo its purposes. 

2. LE,I. "a second issue is whether the o lleged renewable 

statue of the refuse burned in the Facility is relevant. This is 

oleo o question of lew, which Lee County has addressed in Sect ion 

II above. In ehon, Lee County believes that the facts that (e) 

virtually e ll of the material combusted to gen~rete electricity at 

the Facility is from renewable sources, end (b) numerous sources 

clearly recognize electricity generation from municipal solid waste 

facilities as a renewable energy source, are directly relevant to 

the state's goal of conserving expensive resources, particularly 

non-renewable petroleWII end other fossil i •1els, as well oa directly 

coneietent with FBBCA'e mondote to encourage the uoe o! renewabl e 

cnerqy sources. 

3. LEAF's third issue is whether the coMbus t ion of re!uee 

materi el contributes significantly to achieving Florida's enerqy 
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policy goals. Virtually all of the thermal e nergy input from which 

the Facility produces electricity is from renewable sources, ~. 

food remains, wastepaper, packaging material, and biomass. There 

can be no dispute that electric energy produced from these 

renewable-source materials reduces the amount of electricity that 

must otherwise be generated by means of non-renewable resources, 

including coal, oil, and gas, because these are the marg::1al 

electric generating fuele in the state in all, or virtuall r a ll, 

hours. Accordingly, there can be no doubt or a rgumen t that the 

racility' e electricity production contributes to the speci f ic goals 

of PEECA, i ncluding the conservation of expensi ve, non-renewable 

resources, particularly petroleum fuels. 

This leaves only tho "uostion whether these contr ibut ions are 

•significant.• Tbis ia an issue of fact, but one tha t invitee an 

inappropriate analysis. If this "significant contribution · 

analysis we ·e applied to a ll energy conservation measures, then 

many programs tbat make smaller contributions (~, leas than 30 

MW of capacity or 180,000 KWH of energy per year) would have to be 

rejected as not making significant contributions to state energy 

policy goals, which is, of course, a nonsensical rdsult. 

Finally, Lee County submits that the contributiono of power 

produced by solid waste facilities, like the Lee County Resource 

Recovery Facility, to the state' s energy policy goal s have been 

expressly recognized by the Legislature in Section 377.709, Florida 

Statutes. The Legisla ture obviously ba3 deemed such facilities to 

make eiqnificant contributions to the state's energy policy goals . 

4 . LEAF's f ourth issue, ~. whether the Commission can be 

asked for a declaratory statement involving Section 377.709, 
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Florida Statutes, is also clearly a question of law ~or which no 

bearing is required. 

For these reasons, no hearing is necessary to addreao LEAF's 

concerns. Hearings on petitions for declaratory sta t ements 

are discretionary .•. and appropri ate on ly 
when there is a disputed factual issue which 
must be determined in order to provide the 
lega l interpreta tion requested. 

~ In Re; Petition of Monsanto Comoonv for o pocloro tory Statement 

Concernino the wease Financing of a Cogeneration facility, 86 PPSC 

9:211. A bearing on LEAP ' s single factual issue (~, whether the 

contributions of the Pocility to ?EECA's goals ore significant) is 

not necessary to issue the requested declaratory sta tement. The 

important point is tha t the .-oerqy conservation benefi t s of the 

Pocility ore coqni~oble under FEECA. (Of course , Lee County would 

submit that savings of 30 HW o f copocity ond 180,000 HWH per yeor 

of electrical e · erqy, a nd tho oseocio tod expensive, non- renewable 

fossil f uel that would otherwise be used to generate it, are we ll 

within the range of "si gnificant• benefits under any reasonable 

reading of FEECA.) 

Lee County would not object to porticipat.l.ng in an oral 

argument on these s ubjects, if tho Commission believes thol it 

would be beneficial to ita conuidorat ion of Lee County's petit ion 

for declaratory statement. 
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COICJNIIO! 

n.urou, Lee County respectfully requests tha t the 

Commission grant Lee County's petition for declaratory atatemont . 

Respectfully submitted thts --~l~l~tah __ day of September, 1997. 

ROBERT SCHEFFEL 
Flor i da Bar No. 9667 
LAHD!RS ' PARSONS, P.A. 
310 West College Avenue (ZIP 32301) 
Poet o~ ·ice Box 271 
Tallahassee, Florida 32302 
Telephone (904) 681 - 0311 
Telecopier (904 ) 224 -5595 

Attorneys for tee County, Florida 

and 

DAVI D M. OWEN 
Florida Bar No. 380547 
2115 Second Street (ZIP 3J901) 
Poet Office Box 398 
Ft. Hyers, Florida 33902 
Telephone (9 41 ) 335- 2236 
~ e 1ecopier (9 41 ) 335-2606 
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CERTIFICATE OP SERVICE 

DOC!BT NQ. 970898 - BQ 

• 
I HEREBY CERTIFY t hat a true and correc t copy of the 

foregoing has been served by hand delivery ( • ) o r by United 
States Mail . postage prepaid. on the following individuals this 
~ day o! September. 1997: 

Mary Anne Helton, Esquire • 
Florida Public Service Commission 
Division of Appeals 
2540 Shumard Oak Boulevard 
Room 370, Gunter Building 
Tallahassee, Florida 32399-0850 

Gail Kamaras 
Debra Swim 
Legal Environmental Assistance Foundation 
1115 N. Gadsden Street 
Tallahassee, Florida 32303 
Attorneys for LEAF 

Charles A. Guyton 
Steel Hector & Davis 
215 South Monroe St reet, Sui te 601 
Tallahassee, Florida 32301 
Att orneys for Flori da Power & Ligh~ 
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