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8EFORE ~ rLOiliM IDLIC SDYICE COMMISSION 

-· 
In re: Petition fo~ ~rowal of 
early te~ination ~t to 
negotiated qualifylng facility 
contract with O~laado CogeR 
Liaited, Ltd. by Plo~ida ~~ 
Corporation. 

PILID: SEPTEMBER 19, 1997 
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The Staff of tbe rlo~ida tublic Ser.ice Ca..iaaion (Staff), 

pursuant to Rule 25•22.034, Flo~ida ~ftiatrative Code, and Rule 

1.280(c), Florida ltu1ea of CiY11 P~ooedu~e, by and through its 

underaigned attorney, benby ob'ect• to Orlando Cogen Limited, 

Ltd.' a Notice of 'fald.nt Dapoeit1on Ducea 'fecua of Paul Stallcup 

and Kenneth Dudley. Staff ~eta that the Prehearing Officer 

issue a protective order nU.eYiftl Mr. Stallcup and Mr. Dudley from 

the undue burden, opp~eaaion, and annoyance of appearing tor the 

noticed depoai.tiona. Aa grounda therefor, Staff atates: 
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1. On October 1, ltH, Florida Power Corporation (FPC) filed 

APP ---•.....,petition for approval of an urly teraination -nc:lllent to it:~ 

CAF Reqotiated Contract with Orlando Co9en Liaited, Ltd. (OCL}, d CMU __ _ 

CTR qualifying facility. By fropoeed ,..,.ncy Action Order No. PSC-97-

EI'.G 0086-FOF-EQ, iaaued January 21, 1tt1, the ec-J.aaion denied FPC's 
llL 
Ll': 3.-.i!!ition. on February 11, 1tt7, FIC ti.Mly filed ita Petition on 

Ptoposed Agency Action. Pu~auant to thia petition, thia matter has 
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been set for hea~ing before the Florida Public Service Commission 

(Commisaion) • 

2. On Sept..._~ 12, 1tt7, OCL filed its Notice of Taking 

Deposition Duc:ea 'fecua of C;nniaaion Staff •••Pe-ers Paul Stallcup 

and Kenneth Dudley. In tta notice, OCL requeata that Mr. Stallcup 

and Mr. Dudley produce, at ~aition, the followinq: 

1. All ~ta, · data CGIIPilationa, M~~Cranda, 
analyHa or otbe~ Vl'ltten or electronically stored 
info~tion uaed or relied upon by Kenneth Dudley 
or Paul Stallcup in auppon of or reqardinq the 
concluaion tbat the beaefit of FPC'• proposal that 
ia tbe aubj~ of tlaia p&'OCaedinCJ appears to be 
notice.atly _..ltl• to the uauaptiona used in its 
coat-effectl..neaa eaalyaia. 

2. All cloc:.-.nta, data caapllationa, MII\Oranda, 
analy .. a or otber written or electronically stored 
info~tion u.ed or relied upon by Kenneth Dudley 
or Paul Stallcup in aupport of or recjardinq the 
concluaion that the propaaal that ia the aubject of 
thia procaeding cauaed an exceaaiYe level of risk 
beint placect on ri'C' • ratepayer• ahould FPC's 
projection• of tutu~• conditions prove to be 
inaccurate. 

3. All doc.-ta, data COIIPilationa, 11em0randa, 
analyse• or ot~ written or electronically stored 
inforaAtion geed or relied upon by Commission Staff 
in preparinCJ ite Dec e'aer 26, 1996, Mmorandum 
entitled •staff lecem tndation,• ineludinq the 
•alternative recc tndation• and •alternative staff 
analyaia,• in thia doc~t. 

3. Purauant to IUle 2~22.034, Florida Adllliniatrative Code, 

parties may obtain diacowery through the ..ana and in the manner 

provided in the Florida Rule• of CiYll Procedure. Rule 1.280(a), 

Fla.R.Civ.P., providea that partie• .. y obtain discovery regardinq 

any relevant .. tter, aa lon9 aa the info~tion sought appears to 
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be •reasonably calculated to l .. d to the discovery of admissible 

evidence.• Howev.r, aula 1.280(c), Fla.a.Civ.P., allows persons 

from whom discov.ry is eought to .ova for a protective order to 

protect th .. •froa annoyance, .-baEr .. ..-nt, oppression, or undue 

burden or expense •••• • 

4. Staff ab:lect• to the I'll ~1.tions of Mr. Stallcup and Mr. 

Dudley, as noticed by OCL, on the vrounda that these depositions 

will cause an undue buEden on Staff by illpin9in9 upon its role as 

an advisor to the ~c~~'••ion and that OCL, through these 

depositions, will tap~aplrly ... t analyse• froa Staff on a pending 

matter and seek infOZMtion irnlftant to this proceeding. 

QCL'I IBPA'If"W Ill& M'IJLf II IWIII' IQ!D" QN STAFF 

5. Pursuant to Rule 25-22.026(3), Staff's duty is to 

•represent the public intenet and ... that all relevant facts and 

issues are clearly brought before the Co.aission for its 

consideration.• Have .. r, Staff ie not a real party in interest in 

any proceedin9 before the ~Coa~t,eaion. lpyth Flprid4 Natyral Gas 

c~o~·-XY~-~~~·~h~l~i~s~§e~ry~i~ge~~C~ .. ~~~·~·~'~PDD• 534 So. 2d 695 (Fla. 1988). One 

of Staff's primary functions is to provide le9al and technical 

advice on matters pendint before the Co.aission. The Commission 

uses its staff to •teet the validity, credibility, and competence 

of the evidence preHntecl. • lppth rlpride letyral c;a,, at 698. 
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6. Rule 25-22.033(5), rlorid

1
.- ~niatrative Code, prohibi~s 

a staff me~r Vho teatifi .. in a .. fraa diacussing the meri~s 

of that case with aay CC taaion.r during the pendency of ~ha~ 

case. This proh~ition extenda to participating in the preparation 

of recommendationa and at the ateftda conference. Further, Section 

120.66(1), Florida Statutea, pe~t• only adviaory staff members 

who do not teatify on bebalf of the : C<:mrtaaion in a formal 

proceeding to c~icate with the C'c taaionera. Staff has not 

filed teat~y in thi• p~aadiag. 

1. If OCL i• pemitted to...,._ llr. Stallcup and Mr. Dudley 

and transcript• of tboee depo8itiona •re offered at hearing, Mr. 

Stallcup and Nr. Dudley would 'no lOftier be able to perform their 

advisory role in thia proceeding becauae they would be excluded 

from further ~rticipation in analyaia of the case and prepara~ion 

of Staff's recaHPtndation. It ia clear that OCL intends to offer 

the depoaition traaacripte at bearinv. In a pleading enti~led 

Orlando COP'D Ltp!ttf· Ltd·'' !e'PODII tA Ord!r No. PSC-97-1009-

PCO-EQ/Direst T••t'PPDX •ad l•hJbite •Ad lp'iqn to r,esent Liye 

tosti'9QI, filed 'lept.wblr 10, 1111, OCL atatea that it intends to 

•either call Mesara. Stallcup and Dudley as witness, or offer al l 

or portions of the tranecript of their pending deposition by 0:: 

.... FUrther, OCL baa applied for aubpoenaa duces tecum to compe 1 

the attendance of Mr. Stallcup and Nr. Dudley at hearing. 
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8. If OCL ia pealittecl to depoM Mr. Stallcup and Mr. 

Dudley, it would eaMntially be allowed to re110ve from 

participation in tbia docket tbo .. ataff •.-bera vho recommended 

denial of FPC'a p~aal in the underlyint PAA proceeding. The 

CCIIIIli.ssion preYioualy found auch a nault unacceptable. Order No. 

PSC-97-0425-PCO-WS, ieaued April 11. lttt. atatea: 
- . 

If partiu .are 'allOIMCI to aul:lpoena non-testifying 
Staff • I'Mra. AllY party could eYiacerate Staff's 
ability to ~te ita adYiaory function by 
eacluding tbNe Staff •11abera froa further 
participation in the analyaia and preparation of 
the StAff reca andation. Such a result is 
contrary to all cta•on aen.e and reason. 

9. The ~t requeata contained in OCL'a notice of 

deposition uke it clMr that the intent of theM depositions is to 

challenge Staff'• analyaia and concluaiona in the alternate 

reco ... ndation approw.d by the Ccr iaaion in the underlying PAA 

proceeding. In addition, Oil pave 2 of ita ReiRPD'' to Orc:fcr No. 

P§C-17-1009-PCQ-10, OCL atatea that it intends to call Mr. Stallcup 

and Mr. Dudley as adYar• witneaaea and •conduct its inquiry of 

the• in that capacity tA ••tlhliah thl lieitations on the 

altcrnatiy• •t•ff reo ·wtet&gg• authored by them in the 

underlying PM procMCiinf. (lllpbaaia addN.) 

10. As atated aboYe, one of ltaff'a pri.ary functions is to 

provide legal and technical adYice on .. ttera pendin9 before the 
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COMMission. ~n thla Casetaaion or any other agency issues an 

order, whether baaed on tbe adYice of ita staff or otherwise, the 

The order becomes the 

object for .. aault by appeal or petition for review. a&A, ~ 
Sbgppinq let;mrk. lpc. y. GD Gegxpret;,iAD. .et;, al., (Case No. 

87014199-7, Fla. Cir. Ct., Pinellae County). The underlying advice 

and analyaia of the ··~· etaff an irreleYant to subsequent 

proceedin9a. 

11. Further, nc•e prot .. t in thia docket rendered the 

C~iasion'a PAA Order a nullity and eatablisbed a de novo 

proceedin9. The analyaia and J.llpnaaiona that led to Staff's 

recoeSPendationa in tbe unclerlyift9 fAA procaedinv are not relevant 

to this fo~l de novo procaadiiMJ. !'hia procaadiftCJ is not designed 

for the partiea to challenge Staff'• reca..endation in the 

underlying PAA prooeadingl the pa~ty or perties ... king appcovdl ol 

the cont~act ~t bear the afflr.atiYe burden of proving that 

the .-en~nt ahould be appro.ed. Conaiatent with its advisory 

role in thia fo~l procaadift9, Staff has not reached any 

conclusions on this .. tter. 

12. Decision .. ~cera hAYe broad discretion in resolving 

discovery diaputea · and protectiftl apinat poaaible abuse of 

discovery procedurea. ~ Qrl9Mita y. Orlgwita, 199 So. 2d 97 
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(Fla. 1967). In deciding whether a protect! .. ozder ia appropriate 

in a particular caae, courta .uat balance the ca.peting interests 

t .hat would be aervect by trantlnt dlacowery or denying it. 

Baaussen y. SQutb rlqrt• lime! len',., rns., 500 So. 2d 533, 535 

(Fla. 1987). The ~ taalon'a pcehearint officer has the 

discretion to veith t~ CQ~~~Petlnt lntereata of the parties. 

Sugaplill 'Rod• Ciyis ''''D· 'DG· y. 'PU'be'D l&•t•• Utilities, 687 

so. 2d 1346, 1351 (Fla. lat DCA 1111). 

13. The ee .. iaaion atated in Order Mo. PSC-97-0425-PCO-WS: 

(W)hen the tnte~et in full dlacloaure to a 
discovery requeat conflicta with a ca.peting 
intereat 1n aoa-dtecla.uze, the declaion~ker auat 
balance the a . zwtiDI l'Dtenata • . MMn the public 
policy conaldezoatt.a of allowint non-teatifying 
at.aff ••nbera' ~lfltaltlona to 4J0 forward are 
weiCJhed apinat tbe · lack of nlevance of any 
infomation that llifbt be elicited thereby, ••. the 
balance cleacly falla toward protecting the 
intecJri.ty of tbe fONKilEintal proce••· 

The Ca..ission baa recogniaed Staff'• intereata and concerns raised 

in this objection in otber ozdera protectint non-teatifying members 

of Staff fr01 depoaitiona and requeata for adaisaiona. See Order 

No. PSC-94-1562-PCG-WS, laaued December 14, 1994, in Docket NO. 

930945-WS; Order No. ~-95-0131-~SU, iaaued January 27, 1995, 

in Docket No. 940963-SUI and ceder Mo. 17910, iaaued July 27, 1987, 

in Docket No. 860960-.s. 

14. Requirinv llr. Stall~ and llr. Dudley to appear pursuant 

to OCL's notice of '-laeitlona will ~t• an undue burden on Staff 

by removing thoH atalf r o-.ra fr• further participation in thi s 
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docket. In addition, it will N both oppreaaive and annoying, 

especially conaide~ift9 that the info~tion sought by OCL is not 

relevant to thia pEOcaadint. 

lS. ~ stated above, Staff baa not filed teatiaony in this 

proceeding. The cleaclline .. t81iahed for Staff testimony is 

September 24, 1991. If the partiea' prefiled teatiaony does not 

provide an adequate recold baaia·: for CGIIPNhenain consideration of 

the .. ttera at iaaue, Staff will t~ly file appropriate testimony 

to aasure an adequate recold. In the ewent Staff files testimony 

in this procaading, di.cow.ry ~ata .. , be properly served upon 

those individuala Mbo file teat~y. In eddition, OCL may request 

the docu.enta liated in ita notice of depoaition through a public 

records requeat at any tt... 

IHERE~, the staff of the Florida fublic Service Commission 

requests that the Preheariftfl Officer iaaue a protective order 

relieving Paul Stallcup aDd -.na.th Dudley fra. the undue burden, 

oppression. and annoyance of appaa~ing for deposition pursuant to 

arlando Cogen Liaited, Ltd.'a IOtice of Taking Deposition Duces 

Tecua. 

Re.,.ctfully aubaitted this 19th 
day of Septeaber 1997. 

Staff Counael 
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BEFORE THE FLOiliDA tuaLIC IDYIC& CXIIIISSIOII 

In re: Petition for approYal of 
early ter.ination ... ~1nt to 
negotiated qualifying facility 
contract with Orlando Cogen 
Liaited, Ltd. by Florida Power 
Corporation. -

ftLEDI llftiiiBER 19, 1997 

C'ft'"'M' gr •mtcz 
I HDBBY c:sa'lft dlat aae tEUe 8Dd OOI'nCt· copy of Staff' • 

Objection to Orlando Co9eft Lilllted. Ltd.' • Notice of Taking 
Deposition Ducea Tecua of Paul Stallcup and Kenneth Dudley and 
Request for Protectiwe Ocder baa been furnlahed by u.s. Mail or 
Hand Delivery (*) tbia 1ttb day of Septellber, 1997, to the 
following: 

Air Products ' Ch-.icala, Inc. 
Roger Yott 
7210 a .. ilton 81Yd. 
Allentown, PA 18195 

Or lando Cogen Liai ted 
8275 Exchange Road 
Orlando, FL 32809 

Office of Public Counsel 
• John Roger Howe; Esquire 
c/o The Flori~ Legislature 

·111 •· Madiaon Str .. t 
... 112 
tallabaa ... , FL 32399·1400 

st .. l Hector ' Davia 
• Matthew Childa, Eaquire 
215 Iouth Monroe Street 
Suite 610 
Tallahaa ... , FL 32301 
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Certificate of .. rwice 
Docket No. 961114-IQ 
Page 2 

Florida Power Corporation 
• James McGee, £8quin 
P.O. Box 14042 
St. Peterabur9, florida 33133 

Plo~ida Public Service Commission 
Gerald L. Gunter Buildin9 
2540 Shu.ard OAk Boulevard 
Tallabaaa .. , Florida 32399 
(to4) 413-6119 




