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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Iin Re: Petition of Sprint- Filed: September 24, 1997

)
Florida, Incorporated )
for a waiver of certain of )
the requirements of Rule )
)
)

25-4.0161, F.A.C. Docket No.

COMES NOW SPRINT-FLORIDA, INCORPORATED (*Sprint-Florida™ or
“Sprint”), pursuant to Commission Rule 25-22.036, F.A.C. and Section 120.542,
Florida Statutes, and files this request for a waiver from the certain of the
requirements of Rule 25-4.0161, F.A.C. such that Sprint-Florida’'s filing of the
Regulatory Assessment Fee return and payment (*RAF filing”) be deemed timely
or alternatively that Sprint-Florida be allowed an extension of 30 days with
which to have its RAF considered by the Commission. In support, Sprint-Florida

states as follows:

L._The petitioner is:

Sprint-Florida, incorporated
Box 165000
Altamonte Springs, Florida 32716

]
DOCUMENT NUMBER-DATE

09810 SEPau &

FPSC-RECORDS/REPCRTING




1. The petitioner |s represented by:

Charles J. Rehwinkel
General Attorney
Sprint-Florida, incorporated
P.O. Box 2214

Tallahassee, Florida 32301

liL. Applicable Rule:

Petitioner seeks relief primarily from the provisions of Rule 25-

4.0161(2)&(3) primarily, or aiternatively Rule 25-4.0161(7)(a)&(b) which read:

e

(2) Telecommunications companies that owed gross regulatory
assessment fees of $10,000 or more for the preceding calendar
year shall pay the fee and remit the appropriate form twice a year.
The regulatory assessment fee and appropriate form shall be filed
no later than july 30 for the preceding period of January 1 through
June 30, and no later than January 30 of the following year for the
period of july 1 through December 31. Telecommunications
companies that owed gross regulatory assessment fees of less than
$10,000 for the preceding calendar year shall pay the fee and remit
the appropriate form once a year. The regulatory assessment fee
and appropriate form shall be filed no later than January 30 of the
subsequent year for the current calendar year operations.

(3) If the due date falls on a Saturday, Sunday or legal holiday, the
due date is extended to the next business day. If the fees are sent
by registered mail, the date of the registration is the United States
Postal Service's postmark date. If the fees are sent by certifled mail
and the receipt is postmarked by a postal employee, the date on
the receipt is the United States Postal Service’s postmark date. The
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postmarked certified mall receipt is evidence that the fees were
delivered. Regulatory assessment fees are considered paid on the
date they are postmarked by the United States Postal Service or
received and logged in by the Commission’ division of
Administration in Tallahassee. Fees are considered timely paid if
properly addressed, with sufficient postage, and postmarked no
later than the due date.

ke

(7) A company may request from the division of Administration a
30 day extension of its due date for the payment of regulatory
assessment fees or for filing its return form.

(a) The request for extension must be made in writing and
accompanied by a statement of good cause.

(b) The request for extension must be received by the Division of
Administration at lest two weeks before the due date.

1¥. Statutory Authority.

The subject rule(s) cites as authority Sections 350.113, 364.336 and
364.337(4), Florida Statutes as the law being implemented. At this time, the

Petitioner is unaware of any additional statute implemented by the rule.

Y. Action Requested,

Petitioner Sprint-Florida primarily seeks a walver of the implied rule



requirement that the delivery of the Regulatory Assessment Fee and return
(“RAF filing") be to an actual employee of the United States Postal Service
employee and thus relief from having to pay a penalty of $39,426.40.
Alternatively, Sprint seeks a walver from the requirement that any request for
extension of time to make the RAF filing for the first half of 1997 be made in
advance. A waiver of the Commission's own prior request requirement would
allow the Commission, if the primary waiver request is denied, to consider the
RAF filing timely filed within the 30 day extension period. Relief in the

alternative would still require the payment of a statutory charge of $4,928.30

VL. Factual Basis For Waiver,

On July 30, 1997, the RAF filing for the operations of Sprint-Florida,
Incorporated for the first six months of 1997 became due at the FPSC. On that
date Sprint-Florida was to make its payment under a new internal process. In
the process of insuring that the payment met the rule requirement that the
payment be postmarked by a postal employee and that the date of the receipt
be the United State's Postal Service’'s postmark date, the responsible employee
hand carried the letter down to the mailroom to insure the proper treatment. It
was emphasized to Sprint’s designated internal postal employee who was in

charge of the maiiroom that the envelope had to be postmarked July 30, 1997.




Postmarking is done at the mail center by the designated “postal employee” via
a postage meter. Unfortunately, the postage meter at the Financial Service
Center's building was out of postage. At that point, Sprint's designated postal
employee sent the envelope to another building with a mailroom. In the
transition between buildings, the importance of the envelope being postmarked
July 30, 1997 was evidently not adequately communicated.

As a result, the filing was not postmarked until the next day, July 31,
1997. Instead of going out in the evening mail on Wednesday night, the filing
was sent out the next day by Certifled Mall and arrived at the FPSC on Mbnday.
August 4, 1997. Sprint submits that this is the likely date of arrival even had
the filing been postmarked and mailed on Wednesday evening as intended.

On August 8, 1997, the Bureau of Fiscal Services sent Sprint a letter with
a copy of the postmarked envelope and the RAF filing showing a July 31, 1997
postmark and an August 4, 1997 deposit date (and assumed receipt date). See,
Exhibit 1. The letter reflects a calculation of penalties and interest owed by
Sprint in the amount of $39,426.40. On August 20, 1997, Sprint filed a letter
with the Bureau of Fiscal Services indicating the company's intent to challenge

the assessment of the penalty or to seek a waiver or other relief. See, Exhibit 2.

Vil. UNDERLYING STATUTE and RELIEF REQUESTED



Section 120.542(1) requires that the waiver request demonstrate that the
“purpose of the underlying statute will be or has been achieved by other means
by the person.” Sprint-Florida's requested relief is presented in the alternative.
A. Primary Relief Requested,

The primary relief sought by Sprint Is for a waiver of the rule's apparent
requirement that for determination of timely flling by mail the delivery of the
RAF filing be made to an actual employee of the United States Postal Service.'
Sprint urges that the Commission find that the purposes of the statute have
been met by the delivery of the letter to the postal employee in charge of
Sprint’s mailroom. Petitioner also requests that the Commission further find
that the RAF filing was recelved and deposited by the Commission on Monday,
August 4, 1997 and that that date is likely the same date the filing would have
been received had it been actually sent on July 30. Together these findings
would substantially meet the purpose of the underlying statute because the
company manifested an intent to comply with the timely filing requirements of
the statutes and the RAF filing was actually received in a timely fashion.

To the extent deemed necessary, Sprint requests a waiver of the portion
of the rule that the delivery of the RAF filing to the employee be to a United

States Postal Service employee. In this regard, Sprint submits that the delivery

'Rule 25-4.0161(3) is phrased in terms of the postmark date being “evidence that the fecs were delivered™ and that
fecs are “‘considered” paid on the date they are postmarked. Nothing in the rule expressly states that these are the exclusive
means of effectuating delivery and hence the purposes of the statute.
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to a designated internal postal empioyee, albeit not a U.S. Government
employee, would be evidence that filing was made in a substantially timely
fashion. The rule speaks of the postmark as “evidence” of delivery and that the
fees are “considered” paid on the date postmarked. The essence of Sprint's
argument is that this language of the rule should not be read to constitute the
only “evidence” or “consideration” that delivery or filing is timely made. Sprint
urges that the rule be read to allow other methods of mail delivery that
substantially comply with the statutory requirements be considered. The facts
of this case support such an interpretation as advocated herein.

Sprint realizes that such a waliver could be viewed as opening a
“Pandora’s Box" if granted in isolation. Coupled with the objective fact that the
RAF filing was received in a timely fashion, no mischief would result in the
future by intentional delay through “in-house” delivery of RAF filings. Clearly
the facts and timing of this situation mitigate against abuse that might
otherwise follow a favorable ruling for Sprint.

The economic hardship of paying a penalty of $39,426 coupled with the
facts surrounding the delivery of the RAF filing and timely receipt of the
payment by the Commission provide a basis for the Commission granting a
waiver resulting in a finding that there should be no assessment of penalties

and interest.

This issue was recently addressed in the case of In re; Petition for waiver



of penalty for [ate payment of regulatory assessment fees pursuant to Rule 25-
2.0131, FA.C.. by City Gas Company of Florida, Order No. PSC-97-0767-FOF-
GU, Docket No. 970360-GU, issued June 30, 1997. There the Commission
denied the request for a walver because the Petition did not meet the
requirements of Section 120.542 and because the blanket request for a waiver
of the rule was seen as effectively a request for an otherwise prohibited waiver
of the statute. In that case City Gas had not completed preparation of the RAF
filing such that it could be delivered. Sprint recognizes that the ruling in City
Gas represents a statement that the Agency will not or cannot grant a waiver
under such circumstances. Sprint urges that the Commission consider the
circumstances of this waiver on its own merits and determine if the unique
conditions of delivery of the completed RAF filing (as opposed to a delay in the
preparation of the filing) meet the purposes of the rule and the statute.

Sprint further notes that under similar circumstances, in the case of |n
Re: Petition for Declaratory Statement, or Alternatively. for Waiver of Penalty
Imposed for Late Payment of Regulatory Assessment Fees by BellSouth

Telecommunication, Inc., Order No. PSC-96-0569-FOF-TL, Docket No.
960191, issued May 1, 1995, BeliSouth filed its regulatory assessment fee one

day late and requested a waiver of the penalty citing ilinesses that resulted in
absences of office personnel and an unusuaily heavy workload as the basis for

the waiver request. The Commission found that those circumstances



constituted excusable neglect and waived the penaity. As noted in the decision
in_City Gas. the BellSouth decision was Issued prior to the adoption of Section
120.542(1) (explicitly forbldding waiver of a statute). While this is correct, the
request for a waiver in this instance effectively asks that the Commission find
that the facts support that Sprint effectively and In good faith “delivered” the
RAF filing and substantially complied with the statutory requirement that the
fees be paid on time in order to avold a penalty.

The primary requested rellief Is that the provisions of Rule 25-4.0161 are
met by the delivery of the RAF filing to the internal postal employee and the
subsequent receipt by the Commisslon of the letter at the same time it would
have been received had it been mailed on July 30. On this basis the Petitioner
requests that the rule be waived so that the interests of fairness and equity can

be served.

B. Alternative Relief Requested.

In the aiternative, Sprint requests relief to the extent allowed by Section
350.113(5), Fla. Stat., wherein the Commission has authority to extend the
deadline for making the RAF filing by 30 days for good cause shown. Sprint
seeks a waiver of the provisions of the Commission’s rule governing the
granting of the extension. This pleading should be considered the written
request for the extension of time and the statement of good cause for purposes

of the rule and statute.



Section 350.113 and 364.336, Fla. Stat. govern the method of payment
of RAFs. Both Statutes require that the return and payment be fliled within 30
days of the end of the 6-month period. Section 350.113(5) in particular states
that:

(S5) The commission, for good cause shown by written request, may

extend for a period of 30 days the time for paying any fee or for

filing any report thereto. If an extension is granted, there shall be

collected a charge of 0.75 percent of the fee to be remitted for an

extension of 15 days or less, or a charge of 1.5 percent of the

charge for an extension of more than 15 days.

By Rule 25-4.0161(7), F.A.C., the Commission has implemented this particular
section by requiring the request for extension to be filed two weeks in advance
of the original due date.

Sprint-Florida’s alternative waiver request is for a waiver of the advance
filing requirement and for the company to consequently receive only a one day
extension of the filing due date. The purposes of the statute would be fulfilled
if the Commission were to waive its own rule because (assuming good cause
exists) the statute contemplates that an extension may be granted and that if
granted, the 0.75% (or $4,928.30) charge must be paid.

There Is no statutory requirement that the extension request be received
in advance of the due date. In that regard there would be no prohibition

against granting the waiver under the provisions of 120.542(1), Fla. Stat.

Furthermore, such action by the Commission would be not be inconsistent with
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the concern expressed in the recent City Gas case where the Commission was
concerned that “if the rule were waived, the statute would be effectively
waived.” Order No. PSC-97-0767-FOF-GU at 6. The issue of the extension of
time was not raised by the company before the Commission in City Gas.

The purposes of the statute would be served in granting the alternative
relief in that the filing extension could be allowed as plainly contemplated in
the statute. The extension coupled with the payment of the charge would fulfil
the intent of the law that payments be subject to a charge if not timely filed.
Furthermore, there would be no benefit received by Sprint for the delay, if any,

in payment of the funds.

WHEREFOR, in consideration of the above, Sprint respectfully requests that the

Florida Public Service Commission:

(1) Waive the provisions of rule 25-4.0161(2) & (3) to the extent
necessary to deem the delivery of the RAF filing in compliance with the

intent and purposes of Section 350.113, Fla. Stat. , or, ALTERNATIVELY

(2) Waive the provisions of the Rule 25-4.0161(7) that requires that
extensions of time be requested in advance and to then concurrently

grant a one day extension of time conditioned upon the payment of the



charge of 0.75%.

RESPECTFULLY SUBMITTED this 24Th day of September, 1997.

(O did.

Charles J. Rehwinkel
General Attorney
Sprint-Florida, Incorporated
P.O. Box 2214

MC FLTLHO0107
Tallahassee, Florida 32301
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STATE OF FLORIDA
Commissioners:
JULIA L. JOHNSON, CHAIRMAN STEVE TRIBBLE, DIRECTOR
SUSAN F. CLARK DIVISION OF ADMINISTRATION
J. TERRY DEASON (904) 413-6330
JOE GARCIA

DIANE K. KIESLING

August 08, 1997

TL727

Sprint-Florida, 1

P. O. Box 2214 (MC FLTLHO0107)
Tallahassee, FL 32316-2214

Dear Sir:
C ication C

Our records indicate that the envelope enclosing your Regulatory Assessment Fee payment for the
period January 1, 1997 through June 30, 1997, was postmarked after the due date of July 30, 1997.
In accordance with Florida Statute 350.113(4), penalty and interest charges are assessed as follows:

Penalty Due ($657,106.66 x 5%) $32,855.33
Interest Due ($657,106.66 x 1%) 6,571.07
Total Due $39,426.40

To avoid additional interest charges, your payment must be postmarked or delivered to the above
address by August 22, 1997.

If you have any questions, please call Mr. Charles Byrne at (904) 413-6267.

\Uy truly,
,,7_44%%’4& ~

Evelyn H. Sewell, Chief
Bureau of Fiscal Services

EHS/CB/8-8-97.P&l

c: Mr. Charles Byrne

CAPITAL CIRCLE OFFICE CENTER * 2540 SHUMARD OAK BOULEVARD * TALLAHASSEE, FL 32399-0850
An Affirmative Actioa/Zqusl Oppertunity Employer Isternet E-mall CONTACT@PSC.STATEFLUS



Fold at ine over top of envelope 1o " I "
the right of the reium address
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Speint-Florida, Inc.
6860 West 115th St.
MS: KSOPKD0105 CERTIFIED

r "3’75“' . :

Overland Park, KS 66211-2400 “ Jil 3191 g .’f"/.; “ :
P 503 121 0O f&ﬁ“‘;ﬁ :

61734LL .

MAIL

ATTN: FISCAL
FLORIDA PUBLIC SERVICE COMMISSION

< k“"'? Ernvebope. 7 2540 SHUMARD OAK BOULEVARD -
TALLAHASSEE, FL 32399.0876











