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BIFORB TBB FLORIDA PUBLIC S&RVICB COKHISSIO. 

In Re: Petition of Duke Mulberry 
Energy, L.P., and IHC·Agrico 
Compa ny for a Decla ratory 
Statement Concernin9 Eligibility 
To Obtain Determination of Need 
Pursuant t o Section 403.519, 
Florida Statutes 

) 
) 
) 
) 
) 
) 
) ______________________________ ) 

DOCKET NO. CfJ/337 ..M"'Et)-

F I LED: October 15, 1997 

PltiTIOI lOR QBCL68AtQRJ STATCKI!T 

Pursuant to Section 120 . 5GS, Florida Statutes, end Commission 

Rule 25-22.020, Florida Administrative Code, Duke Mulberry Energy, 

L.P. ("Duke" or "Duke Mulberry"), a Florida limited pertnerehip, end 

IMC-Agrico Company ("IMCA"), a general partnership orgenizod under 

the laws of the State of Delaware, hereby respectfully request the 

Commission's declarat ion that, on the ~acta set forth below, they 

ere entitled to apply for a determinat i on of need for en electricel 

power plant pursuant to Section 403.519, Florida Statutes, 

Commission Rules 25-22.080-.081, Florida Administrative Code, end 

pertinent provisions of the Flori da Electrical Power Plant Si ting 

Act ("the Siting 'ct"). In the alternative, IMCA and Duke Hulber =y 

respectfully request the Commlee i on to decla re that no det erminetiO•l 

of need is required for their proposed combination self - generation 

end merchant plant pro j ect. IMCA end Duke Mu lberry have o r ool end 

immediate need for the Commission's dec laration because it wil l 

determine how they proceed with their proposed projert . I n support 

of their petition, IMCA and Duke Mulberry s tate as follows. 
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PflOCIPVMic DACKGROllJU) 

1. The name and address of the Petitioners are: 

IMC-Aqrico Company 
Post Office Box 2000 
3095 County Road 640 West 
Mulberry, Florida 33860 

end 

Duke Mulberry Enerqy, L.P. 
~oo Tryon Street, Suite 1800 
Charlotte, North Carol ine 28285 

2. All pleadings, motions, orders, and other documents 

direct~d to Petitioners are to De s erved on the following. 

John w. McWhirter, Jr . , Eoq. 
McWhirter, Reeves, McGloth lin, 

Davideon, Reif & Bakes, P.A. 
Poet Office Box 3350 
100 North Tampa Street 
Tampa, Florida 33602-5126 

Joseph A. McGlothlin, Eoq. 
McWhirter, Re~ves, McGlothlin, 

Davidson, Rie~ & Bakes, P.A. 
117 South Gadsden Street 
Tallahassee, Florida 32301 

Steven F. Davis 
IMC-Agrico Company 
Poet Office Box ~000 
3095 County Road 640 West 
Mulberry, Florida ~3860 

Robert Scheffel Wright, Esq. 
Lenders & Persona, y .A. 
310 West College Avenue 
(ZIP 32301) 
Post Office Box 271 
Talleheesee, Florida 32302 

DICLMATOJ\1 GTAIIHJ!TS 60UO!II 

3. Baaed upon the facta described below, Duke ::ulberry and 

IHCA respectfully request the Commioeion'o declaration that: 

A. Duke Mulberry, as an Exempt Wholesale 
Generator selling power from merchant plant 
capacity, and IHCA1 as a self-generator leasing 
an undivided interest in their proposed vower 
plant, are entitled to apply for a determination 
of need for their proposed power ple11t. 

In the alternative, Duke Mulberry and IMCA seek the Commission's 

declaration that: 

B. No determination of need is requiroo for 
Duke's end IHCA'o proposed power plant. 
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4. rHCA and Duke Mulberry seek the Commission's dec l aratory 

statement regarding their eligibility to pursue the Commission's 

need determination processes. The requested declar~tory statement 

involves the following statutes and ordero. 

a. Section 403.519, Florida Statutes, which establ io hes the 
determination of need process that the Commission administers 
with respect to the siting of electrical power plants under the 
Siting Act . 

b. Section 403.503(4)&(13), Florida Statutes, wh ich define , 
for purposes of tbe Siting Ac r , the terms ·~pplicant• and 
•electric utility,• respectively. 

c. Commission Rule• 25-22.08C-.081, Florida Admlniotratlve 
Code, which implement Section 403.519 an1 govern the 
Commission's need determination processes. 

d . In Re; Petition of Florida Cruahed Mtone Comoony for 
Determination of Need for a Cool-Fired Cogeneration Electrical 
Power Plant, Order No . 11611 (Fla. Pub. Serv. Comm'o, r~b. 14, 
1983) & In Re; Florida Cruahed Stone Company Power Plont Site 
Certification Application, Case No. PA 82-17 (before the 
Governor and Cabinet sitting a s the Siting Board, Ma rch 1~. 

1984) . 

e. In Re: Petition for Determination of Need for Electticol 
Power Plant CAmelia Island Cogeneration focilityl by Nassoy 
Power Corporation, 92 FPSC 2:814. 

f. In Re; JEA/FPL'I Apolicotion of Need for St. John ' s River 
Power Pork Units 1 and 2 and Related Focilities, Docket No. 
810045-EU (Fla. Pub. Serv. Conun'n, June 26, 1981), Order No . 
10108. 

g. In Re: Petition of Orlando Utilities Commission for 
Determin§tion of Need for stanton Unit 1, Docket No. t' lOIBO - EU 
(Pla. Pub. Serv. Comm'n, Oct. 2, 1981 ), Order No. 10320. 

h. In Re; Application for Certification o! Tempo Electric 
Company's Propoaed 417 Megawatt Net Cool-Ficed Big Bqnd Unit 
No. 4, Docket No. 800595-EU (flo. Pub. Serv. Comm•n, Jen. 16, 
1981), Order No. 9749. 

i. In Re; Petition of NQB&ou Power Corporqt~to Qotqrmine 
Nood for !lectricol Power Plant COkeechoboe County C~gonqrotion 
facility ond In Re; Petition of AR~ Energy Inc. ond CSW 
pqyolopment-1, Inc. for peterminotion of Nqed for gloctric 
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Power Plant To Be Located in Okeechobee COI!Oty, Florioa, 92 
FPSC 10:643 (Flo . Pub. Serv . Comm'n, Oct. 26, 1992), Order No. 
PSC-92-1210-FOF-!Q ("Noseou Power• & "ARK/CSW"). 

j . In Re: Heoringt on L9od Forecasts. Gen,ratioo Expansion 
Plant. and Cogeneration Prices for Peninsular florida's 
Electric Utilities, 89 FPSC 12:294. 

5. While the requested declaratory sto te~ent does not 

necessarily require the Commission to construe federal low, the 

following sections of the United States Code ore oleo relevant to 

the onolytit of Duke Mulberry's atotus os o ·regulated electric 

company,• and thus os on ·applicant• within the mooning of the Power 

Plant Siting Act . 

o. Title 16, Section 824 of the ~nited Stoteo Code, port of 
the federal Power Act, which oddreaseo toe regulation by the 
United States Federal Energy Regulatory Commission ("FERC") of 
the sole and transmission of electric energy ot wholesale in 
interstate commerce. 

b. Title 16, Section 824d, of the United States Code, which 
provides for the FERC't regulation of wholeoole electric rates. 

c. Title 15, Section 79z-So of the United States Code, which 
defines Exempt Wholesale Generators ("EWGs") and provides for 
the exemption of EWes from the provisions of tho Public U~ility 
Holding Company Act of 1935. 

fACtS 

6. IMC-Agrico Company end Duke Mulbarry Energy, ~.P. plan to 

develop o natural goa fired , combined cycle electrical genorotlng 

unit ("the Power Plant• or "tho Plont"J south of Hulborry, Florida . 

While IMCA and Duke Mulberry ore investigating and evaluating 

various options that may affect the ultimate size end configuration 

of the Power Plant, at this time they envision that the Power Plant 

wi ll hove between 240 HW and 750 HW of net generating capacity. 

With its advanced technology design, the Power Plant will be ~s 
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eff icient as any currently available gAnerating technology, and 1ts 

teat rate efficiency wil l co~pare favorably to the ~eat ~ates of all 

existing power planta i n Florida. 

7. Title t o the Powe r Plant will be placed in a partnership 

or equivalent ent ity ( " the Partnership" ) that IHCA and Duke Mulberry 

will form for that purpose. A subsidiary of IHCA will nolo e 

general partnership interest in the entity owning the Power Plant 

assets. IKCA will enter into a net lease of 120 MW of the Plant ' s 

capacity for its own uee. 1 The halance of the Plant w1ll be leased 

to Duke Mulberry, which will market its shar~ of the Plant's 

capacity as a · merchant plant,• that is, e power plant that sells 

electric capacity and energy in the open wholesale market . Duke 

Mu lberry will take all investment, capital, and market risk 

ascociated with building and operating its merchant portion of the 

Plant . Such power sales may be for short or long periods, at 

market-based rates, unoer terms to be negotiated butwoen Duke 

Mulberry end wholesale purchasers at various t imes in the future. 

In order to make any such sales, Duke Mulberry ~·ill have to sell its 

power at prices that potential who l esa le purchasers deem 

advantageous for themselves and for their customero. 

8. Duke Mulburr y will be certified au an Exempt Wholesal e 

Generator pursuant to the Public Utility Hol1ing Company Act. 15 

U.S.C.S . S 79z-5a (1994' Supp. 1997). As a seller of wholesale 

Contempora neou1ly with the filing of this pet ition , IHCA 
h~s also filed a petition in which it aske the Commission to 
decl are that its proposed lease financing arrangement, like tho 
siwilar arrangement that thu Commission previously reviewe~ in 
Seminole fertilizer, 90 FPSC 11:126, constitutes non 
ju r isdict iona l self-generation. 
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electric capacity and energy in interstate comroerco2

, Duke Mulbb~ry 

will, for purposes of federal lew, be a ·public u~ility• subject to 

the r egulatory jur isdiction of the PERC under the Federal P0wer Act. 

16 u . s.c . s. S 82 4(e)&(b)(1) (1994 ). Accordingly, Duke Mulberry will 

file with the FERC a t a riff end requisi t e applica tion materiels f or 

the oele of the Power Plant's output et market-bused reteo. Several 

other such f acilities have obtained PERC ' s epprov~l for merket-besed 

rates.~~~ Cataulo Genorqtina Cowpony. L.P., 79 PERC , 61,261 

{1997). 

9 . Neither IMCA, as a self-generator, nor Duke Mulberry, es 

en exclusively whol esa le supplier of power in interstate commerce, 

will be subject to the Commission's rete regulation ~uthorlty, but 

Duke Mulber r y will, of course, be subject to the rete regulation 

jurisdiction of the FERC . 

10. None of the Partnership's geceration or trencmisslon 

assets will be included in any Commission-requleted util1ty's rete 

base, end accordingly, Florida electric ret epeyers will n2k be 

required to pey for the Partnership's assets as e consequence of the 

certification end construction of tho Power Plant . Moreovo~. 

Florida electric ratepayers will n2k be req~ired to beer any capitol 

risk or r ate base risk a ssocia ted with tho Power Plant. Ao on EWG , 

unlike the owner of a Qualifying Facility ("OY"), Duke Mulberry 

2 ~. ~~ Fedorql Power Commission y. Floridq Powor & 
Light Co., 404 u.s. 453, 463, ( 1971). In this case, the u.s. 
Supreme Court upheld the FPC's jurisdiction over the transmission 
of power, at wholesale, by Florida Power & Light ("PPL") over 
Florida Power Corporation's lines on the ground thet tho 
electrical enerqy thus transmitted ·commingled" in intoratoto 
commerce. 
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would hove no legal right to compel any utility to purc~oae it~ 

power. All of its transactions are expected t~ be at nego,ioted 

wholesal~ rates. 

DIICUSSIOI 

11. The permitting of certoin power plonto in Florida i 1 

subject to tbe processes established in the rlorida Electr ical Power 

Plant Siting Act, Sections 403.501 through 403.518, Florida 

Statutes, end in Section 40 3.519, Florida Statutes,) which governs 

the "determination of need" for such power plants. In ~ummory, 

power plants proposed by certain entities •engaged in, or au thorized 

to engage in, the business of generating, transmitting, or 

distributing• electricity' that hove o steam or solar energy cycl e 

of 75 megawatts ("KW") or more ~ follow the permitting procedures 

pursuant to the Siting Act, while those using other technologies end 

those with steam or solar en~rgy cycles lese then 7~ HW mAY• but o. e 

not required to, purauo permitti ng under tho Siting Act. Yle. Stat. 

S 403.503(12) (1995' Supp. 1996). T~e rules by which the 

Commission Culfills its responsibilities under Section 40 3 .~19 ore 

codified at Rule 25-22.080-.081, Plorida Administrative Coee. 

3 Section 403.519 is port of the Florida Energy Efficiency 
and Conservetion Act, commonly referred to as "PEECA." 

4 IHCA is "in tho businose of• mining end procoaoinq 
phoaphote, end will be leoeing 120 HW of tho Power Plant to moot 
ite own internal buftinese requirements. It is Petlt ionoro' view 
that e plant limited to aolf-goneretion would thus not require o 
determination of need, even if it included 7~ MW or more of oteam 
capacity. However, because e portion of the Power Plant will be 
looeed to an SWG, which will be "in the businoso· of generating 
electricity for sale to tho wholesale market, thio declaratory 
statement ie sought. 
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12. Section 403.503( 4) , Florida Sta:utes, defines an 

·appli~ant• as · any electric utllity wh ich applies Lor ce:~ification 

pursuant to the provisions of • the Siting Act. In turn, Sect!on 

403. 503(13) defines the term "elect r ic utility• ao ·cities and 

towns, counties, public utility districts, regulated electric 

companies, electric cooperatives, and joint operatlng agencies, or 

comb\nations thereof, engaged in, or authorized to engage in, Lh~ 

business of generating, transmitting, or distributing electric 

energy.• The Commission has determined that the definition of 

·applicant' applies to entities that seek to puroue the 

detetminetion of need process under Section 403. ~19. 1 

1?. The Commission hoe previously recogni~ od with approval the 

concept of efficient generating projects having both self-oervtce 

and merchant plant functiono. ~Seminole P3rtillzcr, 90 FPSC 

11:126. Thus, the issue pooed by this Petition is simp!~ whether o 

merchant plant developer ~y pursue the permitting for its project 

using the processes of the Siting Act end Section 403.51~. 

14. The Commission should note that the definition of 

"electric utility• under Section 40 3.504(12) uses the disjun:~ive. 

That is, it encompasses any •regulated electric company• engaged in, 

or authorized to engage in , the generation, tranomiooion, 2t 

distribution of electricity. Clearly, then, a ·regulated electric 

company• that is engaged 2Qly in tho generation of electricity is a 

1 Section 403.519 provides that "(o)n request bye~ 
applicant or on its own motion, the Commission shell begin a 
proceeding to determine the need for en electrical power plant 
subj ect to the Florida Electrical Power Plant Siting Act.· 
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proper applicanc under the Sicing Ace end Soccion 403.519. Equally 

clearly, the regulation of companies engaged 2fily in the business of 

generating eloctricicy for eolo oc wholesale io interstate commerce 

is reserved to tho PERC under the Yoderal Power Act. 16 U.S.C s. 

SB24(a),(b) (1994); oeo oleo lederol Power Commission y. Florid~ 

Power' Light Co., 404 u.s. 453, 463 (1971) (Fodera! regulatory 

jurisdiction attaches co wholosa l o electric powor troneoctiono where 

electric energy commingles in transmission facilities that ore 

interconnected with focilitiea over which there ore power flows 

between states.) 

15. As on EWG, Duke Mulberry will be a ·public utility• 

pursuant to Section 201 of the Federal Power Act. 16 u. s.c.s. 

S824(e) (1994). Consequently, it will be subject to the regulatory 

jurisdiction o! the FERC oursuant L<> the Feder al Power Act, 

including jurisdiction over its rates. 16 u.s.c.s. S 824d (199 4 ). 

Accordingly, Duke Muluerry will hove to obtain FERI approva l of i t o 

tariff, which it anticipates will authvr uo mcul\et I.Jesed roteo, end 

it will be subject to a ll other applicable reg~lotory requir~mcnts 

of the PERC. Since Duke Mulberry will sell only at wholesale, 

however, it will not be a •public utility• within the rcenlng of 

Section 366.02(1), Florida Statutes, because it will not be 

·supplying electricity ... to or for the public within· Florida. 

16. Section 403.519 does not r~quire that the applicant be o 

•public utility• subject to the rotemoking ann regulatory 

jurisdiction of this Commission, nor ovon en "electric ut! !lty• 

subject to the Commi11ion'e limited jurisdiction under Chepter 366. 

Rother, it limply requires that an applicant be one of ouverol types 
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of entities, including •regulated electric companies.· Because the 

EWG will be regulated by the FBRC, end because it will be engaged 1n 

the busines3 of generetinq electricity for resole, the EWG will be a 

·regulated electr ic company• within the meaning of Section 

403.503(13), Flor ida Statutes, under any reasonable conntruction o! 

that term. Accor dingly, it is a prvper applicant under Sect1~ns 

403.503(13) end 403.519. 6 There is no distinction Letwaen federally 

regulated end stete-r~gulated elftctric companies either specified in 

the Siting Act or otherwise applicable. Purely wholesale supply 

projects, ~, interstate gas pipelines, typically ere or may be 

sub)ect to state envir onmental and si~ing requirements. There is 

thus nothing unusual about a wholesale electric supply project 

pursuing its permits through a state's comprehensive site 

certification pr ocess. 

17. Both the Commission and the Governor and Cabinet, nltling 

as the Power Plant Sitin~ Board (the "Siting Board"), have 

previously allowed entities other then traditional utility systems 

selling at retail to pursue the need determir.ation end site 

certification processes. In fact, both the Commission and the 

Siting Board have approved the construction of a power plenl that 

wee, at the time of its permitting, a ·merchant• power plant. ~ 

In Rei Petition of Florida Crushed Stone Company for Delermi1ptlon 

of Need for e Cool-Fired Cogeneration Electrical Power Plant, Order 

6 Power plants of "traditional· retell utilities the t ere 
subject to Siting Act requirements ere frequently employed by 
tho&e utilities in the wholesale market . An EWG is simply en 
additional species of •regulated electric company• engaged ~ n the 
Berne wholesale market. 
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No. llf;ll (Fla. Pub. Serv. Colli!D'n, Feb. 14, 1983) ' ln Be; flotida 

Crushed Stone Company Power Plont Site Certification Aoollcotion, 

Case No. PA 82- i 7 (before the Governor and Cabinet sitting eo th~ 

Siting Board, March 12, 1984). 

18. Specifically, at the time Florida Cruohed Stone ("FCS") 

applied for a determination of need, it held no powe! soles contract 

with a purchasing utility. Inoteod, FCS planned to servo ito own 

needs end to attempt to mftrkot the surplus in the who lesal e markP.: . 

In a real seneo, oven though Florida Crushed Stor.o'o project woo a 

OF, it woo o •mer chant plant· at the til.te FCS sought .:1 determination 

of need. In that coso, the Siting Boord opeciflcolly diomlooed o 

chollongo to FCS's standing eo an applicant, reoocning eo follows : 

Uoing the ordinary meaning of the words in thio 
definition, this Boord concludes that FCS 
constitutes an electric utility for the purposes 
of the Power Plant Siting Act because, upon 
approval of this certification end construction 
of the proposed cogeneration facility, FCS wil l 
be in the buoines& of generating electricity. 

Florida Cryehed Stone, (Siting Board), slip op. at 2. In other 

words, the Governor and Cabinet recognized that Florida Cruohed 

Stone's merchant power plant, even though exempt from state end 

federal ratemaking regulation as a OF, would render FCS on electric 

utility within the mean! ng of the Siting Act. Here, it is "ven more 

clear that Duke Mulberry, oo a federally regulated public utility 

under the Federal Power Act, oetia!iee the statutory definition of 

on applicant. 

19. Following the PCS application, additional OPe pursued need 

determinations before the Colli!Disaion. However, they dlffor ... d from 

the FCS situation in one critical respect. Suboequent opp1lc4nto 
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eicher held e power purchase contrecc wich a purchasing ucilicy or, 

alternatively, sought to requi r e a particular utility to enter o 

contract for the purchase of the output of t heir plonned !eci11ties. 

In O=der No. 22341, the Commission steced chat it would require e OP 

holding a contract wich a utility to demonscrece that its proj~ct 

was needed by end cost-effective for the purchasing utility in order 

to qualify for a determination of need. In Re: Hearings on Load 

Forecasts. Generation Expqnsiou Plons. end Cogeneration Pric2e-12r 

Peninsular floridA's Electric Vt;lities, Docket No . 690004-EU (Flo. 

Pub . Serv Comm'n, Dec. 26, 1989>. And, in Nqsoou Power & ARK/CSW, 

the Commission dismissed the petitions of Nassau Power Corporation 

end ARK/CSW for determinations of need, end the ir companion 

petitiono for approval of power soles contracts wi th FPL , on the 

grounds that they proposed, but did not hold, controcta with FPL , 

the utility whose need for capacity they sough: to sa tisfy. 

20 . Vi ewed in context, however, neither Order No . 22341 nor 

the Commission's decision in Nosaqu Pow~ & ARK/CSW conflict J with 

the Florida c;ushed Stone decision. Nor ooen either of these ordors 

preclude the Commission from acce pting end processing need 

determination• for odditionol merchant pla nts . In each of these 

situations, tho Commission woe add ressing n~ed determination 

petitions filed by entities that sought prior assurance -- vie 

contra cts with o utility approved ~Y the Commioolon ! or cost 

recove ry -- thot a particular utility's ratepayers would be 

r esponsible for paying f or their proposed units, es e condition o! 

going forward. 
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21. In Order No. 22341, the Commission clarified th'L the 

determinations underlying a power purchase contract approved on the 

basis of the Commission's proxy •statewide avoided unit,• ~hich was 

the avoided cost standard then in effect, would not necessarily pose 

muster for need determination end Siting Act purposeo when the OF 

was called upon to show that the contract wao needed by the specific 

c~ntracting utility. In Order No. 22341, the Commission observed 

that certain criteria of Section 403.519 are "specific· to the 

purchasing utility. This statement, however, was directed to the 

process.1.ng of need determination petitions by QFs holding contracts 

w.1.th particular utilities, a t e time when those contrecto were 

derived from, and baaed on, the Co~~ission•s designated "ototowide 

avoided unit.• Before 1990, when the Commission revised ito 

cogeneration rules to base measurements o f need and avoided cost on 

the individual purchasing utility's needs, the Commiosion addressed 

the potential mismatc~ created by the use of e generic proxy for the 

approval of OF contracts, on the one hand, end the possibly 

different costs of the purchasing utility, on tne other. The 

Commission decided that: 

to the extent that a proposed electric powe1 
plant constructed as a OF is selling ito 
capacity to en electric utility pursuant to o 
standard offer or negotiated contract, that 
capacity is meeting the needs of the purchasing 
utility. 

Order No. 22341 a t 26. 

22. Order No. 22341 supports the proposition that en applicant 

for a determination of need that proposes to impose thu costs end 

risks of its project on c particular utility's rctcpcyere must 
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demonstrate that its contract would be advantageous to thoRo 

ratepayers even if it had been approved by the Commission on a 

different basis, ~. by the Commission's statewide avoided unit 

determination. However, the order did not in any way address need 

determination petitions for merchant plants, ~here by dcfinitton th~ 

applicant bears all of the investment, capital, and market risk 

associated with building its pl3nt. 

23 . Other decisions establish that, whe re a contract with o 

specific utility is not the basis for satisfying need, the 

Commission can and doeo apply the statutory criteria in a manno1 

that is n2k "utility specific.· For instance, in the FCS order the 

Commiss ion recognized that PCS's proposed unit wou ld confer general 

reliability benefits, even though PCS did not hold a power purchooe 

contract at the time. Florida Crushed Stone, Order No. 11611 at 3. 

And, in the applica~ion of the Orlando Utilities Commission c·ouc·) 

for a determination of need for its Stanton Unit I, the Commission 

took into account the positive benefits the propooed unlt would hove 

on ratepayers' costs through its impact on thP Energy Broke1. The 

Commission found that tho unit would enable OUC to produce more 

coal-fueled and nuclear-fueled energy than its system would require 

at times of minimum load, thereby enabling it to marke t such excess 

energy as economy ~nergy on a peninsul a - w:de bas is . ln Be; Petition 

of Orlando Utilities commission for Determination of Need tor 

Stanton Unit 1, Docket No. 810180 - EU (Fla. Pul •. Sorv. Comm'n, Oct 

2, 1981), Order No. 10320 at 3-4. The Commission has thus 

established that, where a contract with a particula• purchasing 

utility is not the basis for o d~lerminotion o! need, an app lica nt 

14 



. ' ' • • 
con satisfy the statutory criteri~ relating to reliability and cost 

by reference to the impact of a proposed plant on peninsular Florldo 

or on the State as a whole. 

24. This is true of other d imensions of ·neeu· as we ll . For 

instance, the Commiasion approved Florida Crushed Stone's 

application bated primarily on the general need for and benefl~u to 

oe derived from the fuel efficiency associated with cogeneration. 7 

Also, pursuant to the criteria of Section 40 3.519, "traditional 

utilities,• ~. vertically integrated utilities having generation, 

transmission, and distribution facilities that both generate 

electric power and sell it at retail, have proffered -- and the 

commission hop occept&d additional justifications for 

determinations of need that are neither limited to the petitioning 

utility nor related to the reliability of the potl~ioning utility'o 

system. For example, in Docket No. 810045-EU, FPL and the 

Jacksonville Electric Authority ( "JEA") proposed the St. John's 

River Power Park project, two coal-fired units having proje~ted in 

service dateR of 1985 and 1987. The Commission determined that ~he 

capacity of the proposed units would not be required for reliability 

purposes until ot least 1991. However, the Commission granted the 

petitioners' determination of need. The Commission stated the 

following: 

We conotrue the •need for power· to encompass 
several aepects of need ... [including) Lhe 

7 In this regard, IMCA and Duke Mulberry expect tc show thee 
the efficiency of IHCA's and Duke Mulberry's proposed Power Plant 
will be far more efficient than Florida Crushed Stone'o project, 
even including ~CS'a cogeneration application of waste heat for 
process drying. 
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socio-economic need of reducing the consumption 
of imported oil in the State of Florida. 

In Re: JgA/fPL's Aoplicotion of Hood for St. John's River Power p,rk 

Units 1 and 2 ond Related Facilities, Docket No. 810045-EU (Fl o. 

Pu!:>. Serv . Comrn•n, June 26, 1981), Order No. 10108 ot 2 . 

25. Similarly, in the OUC docket cited above, ouc proposed an 

in-service dote of November 1986 for its Stanton l coal-firod unit. 

In Order No. 10320, the Commission concluded thot the capacity of 

the proposed unit would not b~ needed for reliability purposes 

"during the 1980's.· Order No. !0320 et 3. However, t~e Commission 

oleo exer~inod •another aspect of tho need issue . the socio-

economic need of reducing the State 's consumption of imported oil .· 

The Commission reasoned that OUC ' e project • ... will provide 

significant economic benefits for peninsular Florida in tormo of 

supplying en alternative to oil -fired capacity generation.· The 

Co~issior concluded that the unit would help enable electri c 

utilities to meet end surpass the Commission's goal of reduc~ng 

statewide oil consumption . 

26. Again, in the proceeding on Tempe Electric Company'b 

( "TECO") petition for determination of need for ito Big Bond 4 

generating unit, the Commission recognized the oocio-econornlc 

benefits of reducinq P'lorida' • conuumption of imported oil eo e 

buis for granting a determination of need. In Re; Application {2J: 

Certification of Tamoo Electric Company's Proposed 417 Heaawott Net 

Cool-Fired Big Bend Unit No. 4, Docket No. 800595 -EU (Flo. Pub. 
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Serv. Comm•n, Jon. 16, 1981), Order No. 9749 at 4. 8 

27. Duke Mulberry, the p~oposed EWG merchant power s•:pplier, 

does not propose to require the ratepayers of a particular utility 

to vouchsafe the cost end risk of the proposed unit through a 

contract prior to certification. it follows thLt, in gauging thu 

ability of the proposed plant to satisfy the statutory criteria, tho 

Commission is not confined or restricted to an analysis of a 

specific utility's reliability or the need for adequate electricity 

at a reasonable cost for a specific utility's ratepayers. 

28. Moreover, just as PPL, JEA, OUC, end TECO persuaded the 

Commission that •aspects of need" other then their respective, 

utility-specific reliability criteria and cost-effectiveness 

determinations supported their petitions, JMCA and Duke Mulberry may 

support their petition by relying on ·aspects of need" that, while 

not based on a contract with a specific purchasing utility, 

nonetheless invoke relevant matters within the Commioo~on·s 

jurisdiction. Without asking the Commission to pre-judge the ·need· 

issue, 9 IMCA and Duke Mulberry believe it is appropriate to point 

8 In this respect, IHCA end Duke Mulberry intend to 
demonstrate that the proposed Power Plant will similarly reduce 
the use of imported oil in florida by economically displacing 
oil-fired generation, at no risk to electric consumers . 

9 The scope and specification of issues r olating to the 
criteria set forth in Section 401. 519 would naturally be 
determined on a case-specific basis. l HCA and Duke Mulberry 
would suggest that, because the merchant plant pooeo no economic 
risk to utility cu1tomero, and because its presencJ can only 
enhance reliability, the evaluation of merchant plant proposals 
mAY be less rigorou1 than for a traditional retail utility's need 
determination, which dovetail• directly with the utility's 
reque•t tor authority to reco~er the costs o! its project from 
its retepayer1. An approach to evaluating a ·merchant plant• 
proposal in a determination of need case that takes into account 
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out that there are many ·aspects ol need" wi thin the Commiosion · s 

jurtediction thee a merchant plant can identify and Aotisfy in a 

proceeding on its petition for determination of need tha t ~o not 

depend one contract withe specific purchasing utility end thus are 

not limited to a particular utility. BY~ 2i illustroticn 2fily, 

without limiting possible avenues, other aspects of need that a 

merchant plant of the type planned by IMCA and Duke Mulberry car. 

satisfy may include genera l reliability benefits, 10 environmenta l 

benefits, energy efficiency e nd conserva tion oenefits, end oLher 

socio-economic benefits, i ncluding both reduction of oil imports and 

downward competitive pressure on who lesale prices, end thereby on 

retai l prices paid by consumers.'' 

the willingness of the applicant to insulate r a tepayer s from rate 
bee~ end investment risk would encourage t he further development 
of, a nd maximize the benefir.s from, this unique segment of the 
wholesale power market. 

IO With respec t to reliability, merchant plant capacity li~e 
that planned by Duke Mulberry can provide a source of capacity 
thee will enhance reliability in peninsular Florida. Peninsular 
Florida is, based on the existing retail utili~leo• own date, 
e ntering a period of tight capacity. According to the 1997 Ten 
Year Plan. Sto~e of florida , prepared by the Florida Relieblllty 
Coordinat ing Council, the reserve margi n !or peninsu l ar Florida 
will , without the insealletion of additional generat ing capacity, 
fell to 11 percent in the winter of 2001- 2002 end to 9 percent in 
the winter of 2003-2004, even with the exercise of load 
management and i nterruptible resources . Withou t exercJqi ng load 
management and i nterruption r ights, Lhe r eserve margin for 
penineular Florida will fall to 4 petcent in the winter of 1999-
2000, just over t wo yeare from now, and to l percent in thu 
winter of 2001-2002. Without e~ercis ing load management end 
interruptible resources , peninsular Florida's reserve margin is 
projected to become neQotiv~ in the winter of 2003 - 2004 . 

11 The succeas of the merchant plant will d~pend on the 
ewc•a ability t o offer attractive prices. Accordingly, Duke 
M~lberry's merchant plant can be expected to benefit coneumero by 
providing competitively-priced, low-cost power through the 
Florida Energy Broker Syatem and through other non - Broker sales, 
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29. The Commission's order ~ismissing the need de~enminotion 

end companion contract approval petitions of Nassau Power 1nd 

ARK/CSW does not alter this conclusion . As compared Lo Duke 

Mulberry's proposed merchant project, the issue in the Naa,au Powet 

and ARK/CSW dockets woe whether Nosoeu Power or ~RK/CSW could obtain 

a determination of need tor power plento that they might build to 

serve e specific retail utility's identified need. The Con~ission·s 

decision in Nassau Power and ABX/CSW came about as follows. I n 

1992, FPL signed a proposed contract with Cypress Energy Portner& 

("CEP"). CEP and FPL then filed a petition for determination of 

need, baaed on FPL's proj ection that it would require e total of 800 

to 900 HW of additional capacity during 1998 end 1999 to moot iLs 

reliability criteria. In Ro; Joint Petition to potocmino Need For 

Electric Power Plant to bo Located in Okoochoboo County. Florida by 

Elorido Power ' Light Compony and Cypreae Energy Partners. L.P . , 92 

FPSC 11:363 (Cypress Bnorgy). Nassau Power Corporation end ARK/CSW 

intervened in the Cypress Energy need determination case with 

proposals to servo FPL's identified need. Order No. 92 - 1210 at 1. 

Nassau end ARK/CSW also offered competina contractu and filed 

independent applications for determinations of need. Signilicantly , 

in their applications, Naooau and ARK/CSW offered and propooed to 

meet tho same FPL need for capacity that underlay tho CEP contra~t 

and petition. The Commission dismissed N~ssau•s and ARK/CSW"o 

petitions, reasoning that, because Nassau and ARK/CSW hod no 

"obligation to serve customers· and only otfe1ed to enter contrecL&, 

and by otherwise atimula~ing corapetltlve pricing in Lhe wholesale 
market. 
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Nassau and ARK/CSW ware not propo1 applicants under Lhe Siting ACL . 

The Commission said it would require that tho purchbsing utility be 

both a n "indlspeosable pa rty• end a joint appli cant with the OF 

holding a contract with the utility. Cypress Energy, 92 FPSC 11 : 363 

a t 365-66. This order, too , was affirmed by the Supreme Court of 

Florida. Nasoau Power Coro. v. Deason, 641 So. 2d 396 (Fla . 1994) . 

30. Neither the Commission's order nor the Court's decision 

affirming that order can, however, be construed to deny an EWC 

merchant plant aoooss to the permitting proceooeo of the Siting Act. 

Again, context is critical. As explained above, the situation 

addresoed oy the Commiss~on, and by the Court on judicial review, 

involved an attempt by non-utility power producers to require 

customers of a particular utility to become contractually 

responsible for the coota of the unit that tho non-utility producers 

proposed to build to satisfy a specific utility's need for capacity 

and energy. Io its order dismissing those attempts, the Commiosion 

explicitly stated: 

It is also our intent thot this order be 
narrowly coottru&d and limited to proc~edings 
wherein non-utility generators seek o 
determination of need b4aed on o utility's need. 

Nooaou Power ' ARK/CSW, 92 FPSC 10:646 (emphasio supplied). By the 

effect of the Commiauion•a own carefully selected lenguoge, the 

order dismissing Nassau's and ARK/CSW's petitions does not 

constitute precedent for rejecting a petition !or determination of 

need for a true •merchant plant,• because the merrhent plant 

de·1elopor • s application would not be premised on moot i nq a 

particular utility's need th<ough a decision and order ~! the 
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Commission . Moreover, allowing merchant pl~nt developers to puroue 

~eed determinations under Section 403.519 would ~ hav~ the effect 

of requ irioq a ny utill.ty'a cuatomora to pay for the merchaut plant. 

31. Alternatively, IMCA and Duke Mulberry respectfully as k the 

Co~ieaion to enter an order decla=inq that n~ need det~rminatlon iu 

necessary for their planned combination self-generation and merchant 

plant project. Within the context of Section 403.5 19, tho 

ComQiasion coul d deto~ine that no need determination io necessary 

simply because there is no economic risk to ratepayers associa ted 

with t he planned pr oject, end because the propos ed Plant car. Q.ll..ly 

enhance reliability within the State. The abse nce o! economic r 1ok 

obviates concerns regarding cost-effectiveness, and th e re liability 

enhancement benefits oro particular ly significant in view of 

im?ondiog capacity conatr ainta in peninsular Flor ida The 

C~mmission should not and cannot requ i re IMCA and Duke Mu l berry to 

use the Siting Act proceso and at the same time prohibit them from 

pursuing tho necessary need determinat ion port ion of thal ~roces s. 

This would be offensive to the Energy Policy Ac~ of 1992, which 

encourages competition in the wholesa l e generation of electricity, 

as well as to the Interstate Co~erce and E~ual Protection clauses 

of the United States Constitution. Thus, thu Commission should 

either grant the requested declaratory stat~mont confirming IHCA's 

a nd Duke Mulberry's statue as leqlti~ato •app licants• or declare 

that no determination of need for the propoeed p:ojecr is required. 
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32 . Duke Mulberry and IMC-Agr ico are proper ·app:icants" for 

purpose s of pursuing a determination of need proceeding under 

Section 403 . 519, Flor i da Statute•, because the EWG will be a ·public 

utility • subj ect to FERC regulati on under tt.e Federal Power Act, and 

theref ore o leo a • r egulated electric company· within the meauing o f 

Sections 403 . 503(13) and 403 . 5 19, Florida Statutes. Mor~over, 

policy considera tions mitiga~e strongly in favor of allowing such a 

·mercha nt plant• applicant to proceed under Section 403.519 and the 

Siting Act. It will provide needed capecitr and assoc i ated 

reliability benefi t s at no risk tv r a tepa yers, be~duse the applicant 

will take All of the economic risk associated with rhe investment at 

the same time it introduces needed competition and lower prices into 

the wholesale market . 

WRKRBPORB , IMCA and Duke Mu !berry respectfully request the 

Commission to enter its order declaring that, on the facts 

presented, they are proper • appl ican~s· ao that term is de!inud in 

Section 403.503(13), Flor Jde Statutes, and are therefore ent itled ~o 

submit a petition for determination of need pursuant to Section 

403.519. In the alternative, IMCA and Duke Mulberry respectfully 

request the Commission to enter i ts order declaring that no 

determination of need io required !or the propooed self-generation 

and merchant plant project. 
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Respectfully submitted this 15th day of Octnbor, 1997. 

ROBERT SCH FPEL WR I 
Florida Ba r No . 966 
LANO!RS & PARSONS , A. 
310 West College Avenue (ZIP 323011 
Post Office Box 271 
Tallahassee, Florida 32302 
Telephone: (850) 681 -0311 
Telecopler : (850) 224 - 5595 

Attorneyll for Duke Mulberry Energy, L.P. 

and 

: HWeR, JR . ZJ 
Florida Bar No. 053905 
McWHIRTER, REEVES , McGLOTHLIN, 

DAVIDSON, RIEF & BAKAS, P.A. 
Post Office Sox 3350 
Tampa, Florida 33602 
Telephone: (813) 22 4-0866 
Telecopier: (813) 221-1854 

Attorneys for IMC-Agrico Company 
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