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LEY &MCMU 
ATTORNE:YS AND COUNStLORS AT LAW 

211 SOUTH CALHOUN ISTI'IC'ET 

P,O, II OX .lDI (ZIP .;11!:)01) 

TALI.AH.IIIIII£1:, I"LORIOA :n;,ot 
IIIBOI &14·91 tiS I" AX 18501 IJ:a.7eeo 

October 30, 1997 

IX B1HD DILIVIRJ 
Ms. Blanca s. Bayo, Director 
Division of RecordS an(i Reporting 
Florida PllbliQ Service-· CO.iaoion 
2540 Shumard -oak BOulevard 
Tal11lhass"ea,·,lorida 32399-osso 

. 
Re: Petltion. of .. _ IMC~Aqric:o Company for a Declaratory 

statement Confirming Non ... Jurisdietional Nature of Planned 
Self'=(jerieration; Pocket No. mftJi;.EU -

Dear Ms. Bayo: 

Enclosed for filing in the above docket on ~half of Tampa 
Electric company·are the original and fifteen (15) copies of each 
of the following: 

/ 

1. TamJi)t\ Blec:tz:ic_Company's Petition for Leave to Intervene 
and Request tor Hearing; - /-"'"~- ~7 
~ ·. ' 

2. Tampa Electric company's Answer and Request for Hearing; 

3. 

and .R~.?/- '?1 

Tampa Electric company's Request for an opportunity to 
Address .t.be commlssion. _ //;JP¥-9;' 

ACK Pleas.a l!.cknowledge rec:elpt and tiling ot the above by stamping 
AFA ~duplicate copy. of this letter and returning- the same to this 
APP iter. 

CAF 
CMU __ _ 

Thank you for your assistance in this matter. 

sincerely, 
CTr~ ____ 

<E) 
LE( 

('v,..__~ 
~~-D~ Beasley 

,.. JDB/bjm 
i•· .. ·d Enclosures 
S' :· _ \ <cc:.Rt:~:ll~s of Record (wfenc:la.) 

w .. ·· ·~""·> ,,,_, .,<,•, .. 

··;,:<:ili.cn VJ·'~:~ 
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·o·· ·. · 15 . . _·RIGit'lAL 

,· .. ' 

B_EFORE THE_.•.FLORIDA ·:·PUBLIC· SERVICE COMMISSION 

In re:_ Petitionof:IMC~~~coCompany 
for a_ Declaratory statema_nt _conflrminq 
Non-Jurisdictional Nature of' Planned 
Self-Generation. ·· · · · · 

) 
) 
) . DOCt<ET NO. "Q9.J.313-EU 
) FILED: October.lo, 1997 
) 

. . TAMPA BLBCTRIC COMPAlltY Is 
. MBWD lUll) BIQDIS'l' lOR BEMXMG 

x. Introduction. 
( 

1. Tampa . Electrie. Company ( 1~'Tampa Electric" or "the 
, .. . . . . . ..- • ·... . . . ·. . ~-- -. . :_ •' .. . I 

company"), purs,u_a~t<t~ _Pl':"~ ~in. Code fule 25-22.037, files t.his 

its Answer ·to -the·.,p.etit:ion for Declaratory statement tiled on 

behalf of IMC-:Ac;J%'ico~:_Comp~ny;' ·(".IMCA") on October 15, 1997, and 
' . . . ) '·· ' . . . . . ~ 

Request for Hearing ~~.-~a: above styled petition. IMCA has based 
.. ·· .. - ...... · .::•.·... ····· ·.• ·\ 

its requ~stfor.rf!lief'on.conclusoey assertions with reqard to the 

content ~t-C:ruc~al. ci~ntracts ~w}lich·bave yet to be neqotiated. In 

addition, _IMcA bas attempted _to persuade this commission, through 
' ~ ' . ,. ' . . . , / 

erroneous· . ~a terence,~< to· . ina;'woaite · .. commission casas, that its 

proposed projeCt.' involves th~ selt-qeneration of electricity in 
. '. ~ ' 

contrast to tbe:unlawful purc::hase at retail ot electric service • 
. ' . ·'' . 

2. As dl'saussed below·,· IMCA has not offered any reliable 
\ '- . ,,·. . .. . . . ' ":' ~ ': . 

A •' 0' ,' • 0 •• 

factual informatio~. Which would provide the COlnmission With a 

reasonable_. __ b2usis .. for .9rant:ing ttie'·reliet requested. In fact, the 
... . . ' . - . . ; ~ . ' . 

scant assertiC:ms~provided in IMcA's Petition only a·erve to confirm 
... 

Tampa Electric's view that.:IMCA'a proposal ·is nothing mora than a 
:. _,, ~- : . -. .. . 

subterfuge t.ot a : r~tall:, saie of .electric power. Tampa !lectric 

respectfully requ~eto that,-it the commission 
, .. _,·,, 

·_·;:·.' 

i!l not disposed to 
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,. ' .-- ' . ~-

''::·'··--:' _:··->-- .· 

denying the relief 'requested on a summary basis, then tho 
' '- ·,. i' '•-. 

, .. -;-_\._._:'- > 

hearing can be held to ~xfliDine the details of this proposed 

arran<Jement.. or c~u.fse'.suoli a. hearing could only be meaningful if 
-::·:·--···:·.:.-,: 

IMCA has finailz~'>tbe·cl;tails' of its project-related contracts. 
-:.·', _-_,·._._,_ ·. · __ · .. -· 

3. The name and 'address. C)f .the answering party are: 
····-.-., .. 

.. •.)T~atslect#lc·.···.~ozapany 
PostO.ffiee Box111 

·. 'l'atiJP&i Florida 33601 

4. All pleadip.gs', motions., orders and other documents 

directed to Tam:P~·ile~i~·are to be served on: 
" ' .. '' ' .. ' ~ •, . ' . . : '. ' ' ''• . 

Lee•··.•·•t.:w.tiiJ.s ···<).··.· · ·. 
James,·'>·· Beasley · ...•. ·.· 
,Ausley·.· &·JIJ~llen•··• 
··post Offi~>&ox:391 .... 
Tallahassee,·· FL 32302 • ·. '' . - ' ':; :·_' ', . . '·-· ,- .. -:.- . . ·,>,. ·. 

~gel~.·~i.1~wail~ ... · · ·.·.· ...... · .. . 
··Requlatory: special·i.at> 
TampaB1eatria· COlllpany. 
Post ottiae. Box 111· 
Tampa{ n, .. 33(;01·· .. · 

. -~ ' .:_: ':' ' ', :'· . .-::.- : :':-

' c\·; :~ .. :'' . , ~:· :; 

II. BaokqrouncJ.· .-, . ~- .. 
-~·- ' . ' ' 

,·; -~ 

Harry w. Long, Jr. 
TECO £nergy, Inc. 
Post Otfioa Box ltl 
Tampa, PL33601 

s. On ()C:£0~ io, l99'7IMCA filed .a Petition for Declaratory 
( ·.o,,,• "' ' ' ' ''A',"! 

statement a~k~ri~:;.t!l~-~+I!Jsi()~ ,to:. issue an order declaring that 

the proposed oWperst~il'a~d operat.ional.st.ructure ot certain planned 
. ' ; ' . · ... ~ ; .. ' 

electric g~neb1tinq t~C1:liitlfl~)an.cf:_transmission tac.lllties ··("the 
' . ,; ... ' "' ' ; : ... ~ :_ ._: ' ' ·;, 

Project"), W.oul<l ~ rt.liul~ .,1~ oi~·.deemed to constitute a sale of 
"..:.·'·.\·. ··; 

electricity to 'the. pu~lio at.retail .. or cause tho owner or leeaor of 
'!-·: .. ·.; ... ; 

the Proje.c:t'fo: },$ ci .. Ct4 ti P:U})~ic ut.il,it,y or ... otherwlse be subject 
; _: ' . .. . " . .• ~ 

... '._:~: ' 
'_·.,···' 

:';."·,· .. ·.-:::: .. · '-,·:: ~ . ' . ,:,- ·.,-:-:.::-, ;':<'' ,· .. 

'· .'. '... : ·,. i: . ' , ... >2 ·-

·(·-· .. 
• ':. ,' • v ~ 



.· :-·,·· · .. 
' ... 

' ' ,•', ., . . .... . . 

with Duke J~nerqy''P~wer services, LLC ("Duke") for the purpose ot 

constructing~ anct 'o~~tii\CJ : ~ n~tural gas fired, combined cycle 
• •' ;, • •••••••• ' '.: '. • • > 

electric qenerating;'\lnit and assOciated 69kV tJ:'ansmission lines. 

The proposed plant's.oapacity has not yet been determined but is 
~- ,' ·_ ·::. -~ ;· .' :.: -...· . ~~-' ' - / ' 

expected,'to b&·'anYw-her~. tr~·.·240 MW· to 750 mw~ IMCA asserts that 
' 

the proposed plant'woul:d satisfy: its .own needs of approximately 120 
~. ·~ .· . . . . ··,, ·.. . '· ·. ; : . , . /c . / :. . : . . . 

MW, with.the bttlance of/the. output beinqsold into the wholesale .... , .. . ,. : . . . 
,\_··.· '_ .·· .. 

power markeit .• ·I~ does riot.~ppear that the proposed plant will b'l a 

qualifyinq .facility, · 'although IMCA suggests that this is a 

possibili t.y. · 

7~ .rn order t~'i~l.~entits plan, IMCA proposes to torm a 

wholly:..own~ s.ubS~iary,to which IMCA w.ill transfer land, rights of 
.. ' ,· .. ·.• ~ "-:· ·?" ... ·': • 

way, and ()th~ pr~rty to be used,ln ,the project. Th.e newly formed. 

IMCA sJbe'idlfsey ~lld a 'l'lewl~ fo~d· ~e subsidiary would then form ' . . ,. . .· . ·: ··- '~~ ,·:' . :· ·. ~;. .~>' . v : • ' • • ' 

a·· partnership·_.:(t,-or<eq\livaiEmt:·.-entity"J to which each subsidiary 
. . . . ':·.· . 

would make_ equi.ty ·'~ontri~tlons. :No ·specifica~lon is given as to 
' ~ -. . 

the . ·Values pf :the~Et . equity .. fo:O~tributions or even as to their 

relative.·vaiu$si•'(Th~. IMCA.'.sUbstdiary would not have control over 
' • • • : • ' • • • '.< • • .. • • • < • • • • ' • - • • • ~ 

the .Project•: ·To.·tb.e c'Ontrar}r, both the IMCA and Duke subsidiaries 
':.: 

would· each- be .a··CJeneral. partner in the partnership which w·ould 
' . •.· ,l.'.' . ··. ·- ' •' .. ';> . 

construct' anc.t _o~ ;~· p~C,j ect. ~ ~c;· spec if !cation is qi ven as to the 

relative riqbt:s :cit' .the . partners. 
' -· ' . ' -. . ~ ....... ' . : ·~ •, . . . .. ~ : . ' ' . ,. - ·' ,:•, .~ 

Significantly, the general 

partner role ,for. Duke constit'utes a defininq distinction from the 
t;~'::·-; ··~·· 

cases cited. 

3 -
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e. .IMCA s-ugg:est.s·;·that: i.t·w~ld lease ',approximately 120 MW of 

the plant'.s' capacity;tindar a .leaSe: which would have an initial term 
' . . . . : . ; . ··:. ··. ,' '. .... .·. -',·. .,_ ·:/ ' ,) . ~-, \ .. ;, _:_, -~· ,. . . . -. : ·.:· ' 

of only lOye~rs;~ithoptions'to'extend tor two consecutive five

year terms. The:balanc~ ot·thepl~nt's output would be leased to 

another subsidiarfo~ ~e .. Whi~ ~~uld apply to the Federal Eilerqy 

Regulatoi!r commission for EXempt Wholesale Generator status~ There 
• :· ' ,.. • ' < 

', . ' ' 

is no indication t:liat '·ihe 'lease .ex:tended to the DUke subsidiary 
;-·,-

would extena·tor less than theusef'ui life ot the proposed plant, 

as would be the case· for the IMCA lease. How the lease terms 
' -:. ',, ' . ·, ~. 

relate to the asse~lon of ownersh~p interests in the project is 

unexplained.. 

9. IMcA .asserts . that ~der ·the . anticipated ten year lease · 
;·= 

agreement it would be obligated 'to make fix~d lease payments to the 
'· ' ·-.· '. 

partnership, ~eqax'dl.iss of die .plant's output of electricity. 

However, IMCA alstl. aCknowledges: that.it would not be obligated to 

make such lease ·.payments durinq the pendency ot force majeure 

events which are n'ot:' defined in the IMCA Petition. No explanation 
: ,··, 

is provided as 'to t.he'inconsistel\ey of these "outs" with a true 
. ' ·; . . ;·· '•. ,, . ~- . ·. .: . : .. '_, ' 

ownership interest. ir~:a~dlt:~~n,·lease payments are only fixed for 

the initial ten ye,ar~._term· and JDa)( be- adjusted for each of the two 
. ,\·.,··' 

optional five.;;.year extenslol"s~ ., ,'igain;. there is no indication that 
·,'·· .. '' ': \ ,·.' ._, . ': _ .... ••' .·, :·'.· . '. ·' 

the lease agreenu~~t extended to;,i;h~ Duke subsidiary would contain 

similar ·provisiori~;._. . , ·:-.·· 

10. Fin~lly: ·IM~ -a~s~rts.· that it will be obliged under the 
. ~ ·•· . " ' 

anticipated lease to operate\andmaintain its undivided ownership 
' ' ; , ~ ' , ' , , •• : ~ , I, • , ' , • ' '• • • • ' 

in the project~ Howevt'lr' IMCA.may,:contract with third parties, such 
• > . . . . . 

> "" •••• :"':'.·•'4 -

' .. - ',' 



. ' .. 
-. ~- -~- ~-"'' .-,._:' :-;_ 

'',>. '-'"-:-·: . .:.- • 

. ;--~~---:-~- :;: -·: ·. :' ~-: :;:;::·:::_--;.::,:;:~~; _' ., :~ .. ',_ ',·:··· 
.-.-_·. ___ ,_j: .. _-:,-_ .;-·.;::-: '~.: ,._-.. ~-

as Dukt: or· l~ :~ffill~~s· tJr the operation and maintenance of 
;. ~ -- ... - - :' -., 

') ·-,-.. ~ 

:IMCA's undfvfd.&d lnter4'Jst in the project. 'l'h.e clear implication is 
. :. ,•, ::.-·: .-:.... .·.' 

that Duke or" a DUk~ affiliate 'Will be the operator of the project -
.·· ,•: -·' '· ... ,._ ....... - --.' .. ,', .. ·.--·. ·.·- ... · ... ,. ' 

another definlnq dlEJtinC:tiori, fr~m --the prior cases cited by IMCA. 

III. ProaecluZ'al>:l)8t;iclenclosi.J:aiHCA'a Petitioa warrant summary 
DlQilfll'· ···-·-· ,-.·-···"'"'·'-·· ': '< "._ •... ·.·._ _· __ .•. ' 

11. .l:MC:A~-~- P~titld~ .f~iis to··joln an indispensable party, to 
,_·:--· - . - .... -.... ·- '•, ',_-< .. :--··· .. ;_.·:·., __ ; 

wit, the iE!ssor:>C,f th~ Pi-oject/ and should ):)e db:missed based on 

this deti.cltU\cy·~lortet .Rtile 1._4l.O(b), Fla. R. Civ. P.; Fla. Admin. 

code Rule 2o··i2~o3s(3) ._' <I~ particular, the Petition asks the 

commisslon<tod~ci~~- tbat·.tt;#Iessor would not be a public utility 

subject to·the re~latt)Z.V jurisdiction of this Commission. Section 

1204 565,·.-_.---.f'loii<ia.st.l!ltutes~--- provides .that a substantially affected 
.· .. ·,-·. :.,·,, ' . 1·.'\ 

person .lDI!lY ·j~~i a·~ ~eci~ratbry-/statement as lt applies to the 
~ .-_:.•_:',_,: '' -.:"· .. <,•;; ',</·, ':_ .. ,_:,--_.· __ ':':·:' __ ::·>_:,,'·.:· ':, :.: ·::·, :-~ :·>·.--::_>_-,'~: '.' _-.. ·,,: __ :P•,:',,_':· ._:: '• '' '< 

petitiorier~s>particul~r ·.set>ot· ·circumstances. ~, !llJi.Q, Fla. 
\ -- ;'>.-~-- ' '. - • - - ' - . - • 

Admin. Code :RUi~·;25;.o.~,~.021< <"·· . .as it does, or may, apply to 
,. - ' - ' --- . - ' - - - - ' - " . -..: ~ - ' .. '.- :~_ ~ ,. . - - ·" . 

petition,er in hls--or. ber'uttlcculat circumstances only." (Emphasis 

supplied __ ·-~- r· IMCA'EJ Pe1:ition>does_. not seek a declaration of IMCA' s 
-··· ,_ •,• '• '' " . 

rights'1J'l.:!MCi 1 ~ p~rfi.b~l~~-·~t of circumstances ·only, but also the 

rights >~~d •obllqati~ns of a·;nonparty, the lessor of the Project. 

This qoes\beyond:thea' scope of a declaratory statement under section 
. ' . ' ... _.,_. ,.·.·:,_· ·-·· .. , .. :·, _, ... '•, ,._ .. :.··. ' ... ,· 

' ' ._.':_··._._- .... _.- __ ,. '- ,. __ -· ·_·.. . -

Moreover l. ~1.1: . U.mftta '.the ~bility of thf!, Commission and Tampa 
- -, - '- - - -, v - --' • ' ~ • ' 

Electr:l~t()t&'st,thl.-oughdiiJcoveryof a p~rty to this proceeding, 
,_._ - ._-_____ -. ,- ... -- .. -.- ,, ,: . -· --- -.. ·'.--·: . .. - .. ,- --.-._. __ _ 

the real iJ\t~hdE9CI-'iuse,'by'i'es$or of 'its Interest in the Project. 
: '' ' .... ' ' . '' ~ '' .: . ' ' . ' ' ' : :. '' . . ' . : ' . . ; ' - . ' ': .:: ' ' '. ' 

IMCA laCJcs stari~i.ru).to_l;e~it:i\)ri for a declaratory statement as to 

•'·._.-,._,_;:: 

-, '·· 
· .. ,, 

.···;· . ,-, 

.···:,··, 
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xv. ·lMc:A'~ ft.ap~ae4'1)rojeot ·zrisipificantly Dissimilar :rrom The 
.-'Projeotm·'oesorlbe4 In The cases Cited, By_ IMCA In. sup~l"~. Of 
Ita . ~tetition·.JUl.4. Raises Issues Wbioh Are Mattera Of Jrirst 

· tmpteppiqp.-_·-lor·Dis ----coaissi~o!l!:.tn-.. __ _;__-.-_________ _ 
/,,·.: ,. ·,-.:,· . . ,._ -' ... ,. '.. ' . ' 

12. IMCA spen'cl~ a, great deal of time in its :Petition 

desc~.ibitt~-1:11~ . ail.Ei~~d ~imi~~ri ties between its Project ana the 
·-;! 

projects ad<!re~~e~:by.tlle co~ission in Order .No. 17009, In rtu 
>· :,_ '\ ·: -~ .. '-

The Lease FillDDclnq Of A Cogeneration Facility, issued in Docke<~ 

No. 86,()275 ... EU ()n December 22, 1986, and Order No. 23729, In re; 

statement 

ir.-sued in 

Docket No •. ~00600~EQ-_ol1. November 7, 1990. on the basis of these 
.· · .. ·-_·, 

alleged .silrJJ.l.~ri~ies, rMc:A arques that the relief which it has 

requested 1~- ~nsis~~t. :'With Commission precedent. However, the 

simlla:rttiE!sci~~byiMcA areat best superficial. Even IMCA, in 

the final ·analysis, ha.s tacitly acknowledged this. Its joint 

request !ith·Dukeln. Docket-No. 971337-Er to address the commission 

to explai~i.te:~~~j~ot;i~based on the admission that the project 

preserits.matters·o~fi~~timpression for this Commission • 
. : .. ~·-·_ .. _>:-':-. .:":·_ ,:·-~_: :;-. ::.. .. -:·_: :- ... : __ :_:' __ ... ·_.:: -~-,~~: .. __ :::·: __ ::::: ::· :·- ': :_·-:·:·:.;:::_ : - ·_;_:_:·-. ··:_: ::·::_·-: ,-.. _<.~:_'-_\:_-: ·: -y··i,:,_~-: ·, 

13 •... 'l'be,tt0ri9anto case_ 1~volved lease financing for a QF 
-. _·: '- '.- ',•. ,' -· 

facility. ~oJ1~~~~ij;proposedto contract with a third party for the 

construction!< of_ .t.lie facilities. Once the. project was completed, 

Monsarit~ p~~po~e~i~ le~~~-fheentire facility for a period of five 
. .-' ·'.-:·_.·, ..... :_.'. ·;·.:~·.-.. :~---;:":'.!-,::·,:, . .,;.~:, .. :::·:.· .. ~: ,,.,, .• ·.··.: ·.' .. ' 

yearsarid·wo\lldo~·and;eoT1smne on site all the steam and electric 
' ·~ ~·: ' ' '".;·' c ; 

power, prc:K3ti~~\.l,Y; _'#he ·~lpiDerit. At the end ot the initial lease 

- 6 -



·. 

period~ Monsanto would .have three options: renew the lease; 

purchase the· equipment at- fair market value; or pay tor tho 

distrantlement. and_ removal of the equipment. These are clear 

ind.1.cia of an. own'!rship interest. Throughout the term ot the 
' ., ., .. 

lease, moreover, Monsanto'would be responsible for all costs and .. . . ·~ 

expenseS 8SS0Ciated ~i~ ~BintenanCe 1 repair 1 replacement Bnrf 

operation. . ot · , the - leased equipment, 
'<,. 

includinq the repair or 

replacement~fmajoicaplt~l-Items, taxes and insurance. Finally, 

Monsanto's lease payments- would be fixed and unrelated to plant 

operation. Paymfin:ts, W()Uld- c_ontinue to be due during planned or 

unplaJU\ed out~g~sC_of.· the facility. The lease payments were 

analoqize(f to' ~ortqaqe payments in terms of the risks and 

responsibiliti'es ass'UmedbyMonsanto under the lease agreement. 
' ;··. ·,·· ' 

14 •. xri.C::ontrast', IMCA's proposed project would not be limited 

to serving IMCA's·heeds.'Instead, the project would be designed for 

the express pti:rpo~e of serving load beyond IMCA's needs. Althouqh 

IMCA asserts ;tlu\t<::its lease payments under the proposed Project 
·'. 

structurewt;;uld b4a·unrelated.tc) plant operations, its obligation 
:...:. 

differs from Monial!lnto.'s·apparent absolute obligation in that IMCA's 

lease payments lolould be suspended during an event of force Dllljeure. 

IMCA has·notspeeified ~hatev~rits<wlll constitute force majeure, 

leaving a CJ)ieat deal at·· 6p~ort\mity· to shift some of the risk 

associated with .. true .ownership _to Duke or al)y Duke affiliate. 

IMCA's oWnership obiigations.at the expiration of the initial lease 
' ' ' ' 

term, moreover_, dC, 0not appear to be the same as Monsanto's. Unlike 

Monsanto, If.!CA ·_ apparen~ly ·would not be obligated to renew the 

- 1 ·-
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lease, pu~chase.the assete,,outriqht, or pay .to dismantle and retire 

the assets·~ To the· •Xtent "that IMCA can simply walk away from the 

lease after the ,initial term, it cannot claim true ownership. 

Obviously, ther~.~~ .many other p(,ssibilities for IMCA to shift the 
. . . . . . ' ~ : . " ,' ' . ' ' . ' . . ' 

risks of ownership< to ~e or its affiliates since definitive 
' :. ;: •• < ' 

partnership, lea~e'construction an operatinq aqreements have not . ' ·- . .. : - .. . ·,' ... ··.,. -. . .''';' 

been prov,ided•,· :t;oof,"example, :what risks will Duke assume if it acts 

as operator~ or con:stl:tlctlon contractor for the Project? 

15•< In· sho~, IMCA's, proposed project structure d~~fters 

significantly frrim that·po~ited by Monsanto. Monsanto's structure 
' ' . .. - ~ ' . ._ .. : . 

was adoptE!d to facilitate 'project financing. The only risks shifted 
- . ·.. . ' . . : "' . ·~ '· ' ' ~ 

to the. thir~~paitY iassor were . limited to risks associated with 
' . . ~ 

changes in. ·:the ·tax. laws. with regard to ITC and depreciation 

benefits'fles~orl& .. )n~bili~yi:o .make use of available tax credits 

due to'aiaek.of talC~ble i~come and lack of residual value in the 
' .. 

equipment aftez:; .tl'l~ ext:»iration of the initial lease term. In 

contrast to t.he.IMcA/Duke_project, Monsanto was the only general 
' '•' "' '· ,. '· ., . 

partner :l~voi~ec:t !.it its ·proj~C!ti it was the only lessee and it was 

the only:. oper~t~~~ . In·_&lhort,. Monsanto clearly bore all of the 

risks ot own~ship while IMcic:learly would not with regard to its 

proposed Project.; '· .. 

16 •. ID re': ;pgt.i1:ion Q( seminole Fertilizer Corporation for a 

Declar&torv statement concetniDq the Financlnq of a Cogeneration 

Facility,>. sul;p;a, · involved' a set of circumstances which were 

different tbanthos~·presented in the MonsAnto case, bnt which are 
,,>,. ·-.'· . • ' 

' ' ' ' ' ·.~ ,., ~· ' > ,! :-

equally ·inapposite to IMCA's proposal. suinole proposf:Jd to expand 
·_ ., • • • • • • v • • • • • • - ·;,·-.. • • • • ' ' • ' ;-' .; ~ :: 

::.) 



,'·, ·' 

~ . ~ ' : . 
. ... _ .-· . ~,.':. 

' ~··· 

. . . :. . ;; ' ~· . ' ~ . ' ~ . ·. . ' <· 
its existing qualif}'inqcoc;reneration facility("QF"). The expanded 

plant would prOduce Jllore Power than Seminole needed. Therefore 

Seminole plarut~d-i:o';a±i ~n~ ~xcess power at wholesale to one or 

more utilitie~ under PURPA and this CoJDJDission'a conditioned its 

order on receiptof.QFstatus. 

17: · ~n.order ~o'fin~~ce its project, Seminole transferred its 
·, .. ,·.·. '._, .. ,.: ; . . ·., 

existing cc)qe~eration a~s~te to a wholly owned subsidiary which, in 

turn, set up ·a.·: iimifeci. partner.ship to construct and own the new 
...:~ ', " . :~ . · .. ' .. 

facilities.·US_emlnol~s wholly owned subsidiary was the sole general 

Ratlwu:, ~us giving .it total c:ontrol over the project. seminole 

then prop()secl't~.'enter into: a lease agreement with the partnership 

which its su.bsidtaey cont~olled to operate and maintain ~he entire 
' ·,. '· .,, ,' '·- ".:.' ·,· ... ':-

cogenera_ti~n facili.ty to ~~et seminole's power needs and sell any 

excessQF.powerat wholesale.to .one or more utilities on behalf of 
. . ; ' ' . . -' . . ' . ~- . . . . . :' . " 

the partnership>The-commissic)n concluded that since seminole and 
' . .. . ·.. ~' . . . ·.· . . ~ . . . . 

seminol~' a wh~ll~ OWned su_bslc:tiary beinq the sole general partner 
'.;, 

' . 
of the lessor, the arrangement would not result in seminole or the ... ,, . ~ . ~- . ~- . ' ' . ,. ·. ~.: . . ·.·._ ' 

partnersh~p·beln9 cleemec:t.a p~blic utility. 

18. \Despite IMCA's: protestations to the contrary, its 

proposal. does not .P~esent the·:"~nity of interest" between the 

lessor and th~ _lessee found . in the ·.seminole ease. Unlike seminole, 
,. .. -; 

IMCA would riot .be tile sole ;qeJ'll'!ral .. partner and, therefore, would 
' . . ···~ . ',' ., . . ' . . ' ·, 

") ,, ' 

not have total:; o~ntroi .,·over. tho plant supplying- electricity to 

IMCA. Unlike seinin'ole, -.rMCA would. have to share; to a deqree not 

specified,; oWnership·.·-~~ corat~ol of . the proposed plant with its 
·,:_ .. ,, ' 

'. <··'. _., .''· 



'· • 
pa~tner, ~e'~ncl· fbere is ~ot that "unity of interest" which would 

support;the~sseftion.fhat.tf.e transaction amounts to nothinq more ·. . .. '' ' ,., '' ~-- ' ,' '~ ', -:·:' .. ·· :-.· '; '," '- .. _, ,._,, ' ·-··;/: ', . ; 

than IMeA····<·~·e.liin~·· .. ·p~~~~r. to it~elf. IMCA'a arquments to the contrary 
; .. __ , '' . . ~ ' . - ' 

urebas~d~~.very~ene~al and conclusory assertions with reqard to 

to be neqotiated. Tampa Electric 

respectfull~ .urges>:tlie Commission to reject these untested 
- '•' ; ' 

asserti~ri&:.• #a.'.a b,a~i.a tOr the declaratory order which IMCA has 

reque~~~d:~~ B~~~re a< 4caterm1nation can be made as to wt.ether the 
. '--.;" 

Project· ln~ol.\l~s .l!ri. unla~ful retail sale or legitimate self-
.:-,- ' ··.' - - ', --.- > - •, - ~~- ' - ' ' - .-.- - -· ···:: -" 

gen~ration;·& ~~·t~lleclass~~"ment needs to be made of the relative 

interests, roie'a; rf~)ct) assumed.and benefits received of IMCA, on 
' ' . ·,: - '' . ' . '' '. ·- '• ... ' . . .. . ', ' " '. '··- .. '' .. ' . ,. . ' ~ 

the one,h.~ll'd,' ~rut ·o£ DUke 'and its affiliates , on the other hand. 

XV. 'rbe .. Corma!asio~(a C~~CI~ulltona With·· ReqGr4 '1'0 XMCA'a Public 
utility•S~t'1•·I.n> fllhe conten .. ot··.···the·· .. IMCA/DUke Propoaae! 
Project ~ ·tbat.·· of Re1ata4Partlofll. Bhoul4 be Basa4 upon the 
ApP.U.cati~D: of Speoifia, .. Comprehensive Gui4elinas and tho 
J\qtual coDtraotual uraDqements Ml41 By XHCA 

19. the commission's conclusions 

were bas~ci o~. the ISI!Isump:tion that the petitioner: would bear all of 

the risks 'assoeia~ wi.th> C)W1'1erflhip and that acceptable lease 
' --· ~. - . 

financing i~rrangEU!lents wc:>tilci pre~ent a unity of interest between 
. <'--- - _-, -., -_- - :-_--.:->.:-~- - ----- _, 

the lessee and'the lerssor ••.•... 'l'heCommission' s ultimate objective was 

to distinguish ~~e s·e~fiq~~fi~a'tion, through lease financin<;J, from 

a ciisguised ~et~ii. ~ale, ... of -p()'W'er. Under the more complex set of 

facts presented by .±MeA in its . p~titlon, the commission cannot 

distinguis~ .itl~'~&ip~opos~l fro1Jl an unlawful retail sale without 

systematically. examiJ'linq t.he 'precise manner in which risks and 

: ' ' ~- . . ' 



'. 
.. '.·."<::_.:_. • 

rewards. are allocated llitderiMCA's final Project related contracts. 
~ . . ' ··;. ' .. . '" . . :: , ... ·-, . . . . .. . .. ~ :-::-. . ' ,· ' . . ·. . '"'' 

20. ori~ -~~ ':tictri .~re disclosed by IMCA, the followinq 

benchlri~rka;. ~c)~g. other~1\,Eiho~ln be app_iied by the commission to 

determiri~'wli~tlier':ff.fc:A's.pz-oje~t-represent:s true self-generation: 

.. Riak®t ioss,'6f·in~~stment • ... ··, ' ·;:-,:-.-:,, 

• .. ii~lc-~f~constrtiction completion and commencement of 
··· i·.:·-~rati~n _-·~ ••• _ .•. · .. __ . 

• ai'~k . 'ht' io~~ due to casualty or taking post-
.... . ... 

. ·c()m~letlon • 
• • ;<Itlsk ~f force majeure • 

." ..... >:: ·:, ... ·~ : · .. > ·.·· .... , ' '-"", ~. . ·' 
,::·-;: .. ".'."''·.··· _:'· .. ;::.\· .. , 

• Riqtit<to partlt:ipate in the appreciation of the ,,alue of 

·th~·fa~ilitl';<lhtereet in the residual). 
-.· .. ' . ."·: ·; 

., ·' -' :l:m:P'lJ.ct:. of. 'iterm. llmi tatlons 

. ~ti~ns:•••·to··--~urchase-. 
• -' _ .. -Relation- of .. term 'of interest 

(e.q., of lease) and 

(e.q., lease term) to 
absolute years ~nd ·- 'lisefui ecol'lo~ic life (in 

·- t.aaoriomlc·resldual value). 

;·· 

• . Risks 8.ssoc1ataciwith operations. 

• .. · • :xnf~~st-'In:profits and losses 

i!\t~res~lrioff~system sales). 
• -• .· ·_.·. G\larf!J'ltees of ;performance. 

of operation (e.g., 

.. 
• 

0 'Wh~. be.ars operational cost risks for maintenance, 

repa'iJ:B 1 fllel1 : etc • 1 

Who,·bears r~sk~ of inadequate performance (output, 
~apacitytactor, derating, availability, ate.)? 

.. Wllo bears. force majeure risks on operations (e.q., 
p~~int ··--on-ly fdr- energy received or required 

·· ·.· !).aym~llt:s • r~g~rdless of output and reason for 
r'strainta)? 



• Control over, facility- Right to possession and use .. 

• ·· Rights to. modify and expand. 

• control of dispatch. 
• ControL over fuel usage and procurement 

·., 

• R~edies forrion-performance. 
' ·. ' 

• .Termination rights. 
• hco~~se to third parties. 

• Obligations with respect to financing. 
·· • ·· · C&pac'ity payments on take or pay basis v. payments 

. ' .·• based ·~ni a~ailability. 
• Fixed 'paYm.ents based on market value v. fixed or 

< .. :V~riable pa~erits based on financinq costs. 
• · ~~s~ cap~~ity payments in the event of force 

· ·majeure payntents • 

. • . Econc;;mic substance of arrangement. 

• .:.Are there independent business reasons or is it 

· · ,, ·. p~ror:tpt~dby.•.··regulatory avoidance motives. 
,·· .. 

• 
'' 
• Adequacy ~nd valuation of ass.ets contributed to t:he 

'•• · : .. Ailoc~ti~n of total project costs among the parties 
;' ' 

• ·· Relationf!J,hip of lease payments to the cost and fair 

lll~ke~·.;~lue of leased assets 

• · Allooati~n of risks, benefits, revenues, expenses, 

(e.q. investmenta and lease 

- 12 -



.. ... . . .. 

. paymen~s) _among all entities related to the 
'.·,.-

> J,ll:oi eot ~ . 
.. ·;.-- : 

21 •. · To the:~xterit; that the: abOve lines of inquiry su<J9est 
;< ........ .':· ';"-··· 

that IMcA has> l~id -:·(:Jff .·.the risk:s of ownership , directly or 

indirectiy, .to ;11:s ·p~rtner, DUke, then, as Tampa Electric believes, 

IMCA's proJ)os~d ~;ojec.t amounts to nothing more than the kind of 

••cream skimnlirig~,. of h~gh volume retail customers expressly 

~~~~--~--N~i~c~h~o-l.p, 533 so. 2d 218 (Fla. 1988). 

Tampa Ele~ic· :.Jrges• the Commission to require IMCA, as a pre-

requisite to ~e··.C:Ommi~sion 1.s consideration of IMCA's Petition, to 
< A • ~- • • • 

provide 'tinai'.®nf~act languag~ .which addresses the above topics • . ', . . .·., .·, ., ·, . . . 

v. 
. . . 

2 2 • IMCA and Duke's. proposed Project presents complex matters 
. . .··,' 

of first impression. 'As.discussed in 'l'ampa Electric's Petition to 
I . ' .• • • . '· ,._ 

Intervene Arid ·R~est For Hearing, filed concurrently herewith, the 

relief request,ed by IHCA in this proceeding would, if qranted, have 

a profoundly a~verse ~ financ:ial impact on Tampa Electric and its 

retail customers. IfiMCAts project is deemed not to constitute a 
. ' . . ' ' . ·,. ~' 

retail sale on the>:. basis>. of. assumed and incomplete facts, then 

there may not;; ber'any ·subseqUent procedural opportunity to test 
' ' ., ~: ' ' ' 

IMCA's assert~ons• '!'ampa!, E~e~tric respectfully suggests that the 
' -~· . .. :. . 

stakes ar:e much too·· high. for .the Commission to accept IMCA's 

assertions at. face value~· .. 

- 13 -
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I '- :; I 
. _. . 

. . . . . • 
\VRBllD'ORB, Tampa Electric respectfully requests that: 

A) IMCA's. Petitlon for Declaratory Reliet be denied on a 

Summary ba~fs;' C,z.:, ~lternat:ively 1 that 

B) A·'l"\l].i~g on IMCA's Petition be deferred until such time as 

all incJl~~~rl~Clbletuarties are joined in this proceeding, there has 

been pr,esented ti.nal ~ontraC:t language defining all the rights and 

obligatiol'ls.(,f:IMCA, J'.)u)(EI, the project owner and their affiliateB 
,-->~ < 

under the pr~jeflt: d.oc~ents and a hearing is held to ex,..udne such 

evidence. 

DATiothis lOth day ot·october, 1997. 
,-·.;.. ', 

Respectfully subm~tted, 

32302 

HARRY W. LONG, JR. 
TECO Energy, Inc. 
Post Office Box 111 
Tampa, Florida 33601-0111 

ATTORNEYS FOR TAMPA ELECTRIC COMPANY 
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I HEREB~'CERTIPY.tba't f& true copy ·of the foregoing Answer and ... ··;··,'··.·.-.-.- -<~";·--_-_·>;·•" . .-.~-- :._._,- __ ~'::···:: . . _·:.:· . - \ . 

Request for heariJ:tgi',~iled.on ~alf .of Tampa Electric Company, has 

been furnis~ed :by ri~·: s:~ ~il ~~hand delivery (*). on this 3~ aday 

of october, 1997' to the following: 

Mr. John ~· .. McWhirtef, Jr. 
McWhirter ,Reav~s,.· .. ·M~lot.hlin, 
Davidson, lHef ,. B~s~ P.A.<~'·· .. -
Post Office Box 3350 : · .· · · 
100 North TamPa. street 
Tampa, .FL 3360275126.:> ·· 

Mr. Joseph A~ McGlotllii.\ 
Ms. Vicki Gordon Kautman 
McWhirter,Reeves~ MCGlo~li~, 
Davidson, Rief & ~~~' ·p~A.- · 
117 south Gadsden street. ·. ·. 
Tallahassee, 'FL· 32301. · · 

Mr;. steven F. Davis 
IMC~AgricoCo)lpany 

.Post ottice Box 2000 
3095 county Road 640 West 
Mulberry, FL 33860 
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