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BUOU 'l'lm PLOIUI'A Pt111LIC &KKVICJt CONMI&&IO" 

In Ro: Petition of Duke Energy New ) 
Smyrna Beach Power Company, L.L.P. ) 
for Declaratory Statement Concerning ) 
Eligibility To Obtain Determination ) 
of Need Pursuant to Section 40 ~.519, ) 
Florida Statutes ) _______________________________ ) 

OOCKET NO. C?,Z/fL/? - EI 

FILED: November 4, 19~/ 

PlfiTIOI POl DICLIAA!QBX StAtlbl!t 

Duke Energy New Smyrna Beach ?ower Company, L.L.P. ("Duke 

New Smyrna• or ·ouke"), pureuant to Section 120.565, Florida 

Statutes, and Commieeion Rule 25-22.020, Florida Adminiatrative 

Code, hereby respectfully requests the Commission's declaration 

that, on the facta aet forth below, Duke Now Smyrr11s is entitled 

to apply for a determination of need for an electrical power 

plant pursuant to Section ~03.519, Florida Statutes, Commiaoion 

Rules 25-22 . 080-.081, Florida Administrative Code, and perti ~ent 

provi sions ot the Florida Electrical Power ?lant Siting Ac t ("the 

j!ting Act•). In tho alternative, Duke New Smyrna respectfully 

vfrequests the Commiasion to declare that no determination of need 
-----

.. \ iu required for its proposed merchant power plant project. Duke 

. 
" 

~~myrna has a real and immodiate need for the Corominoion'o 

declaration becauae it ·~ill determine how Duke Ne·• Smyrna 

proceeds with its planned project. In support of its petition, 

~e Now Smyrna atatoa aa followe. 

In summary, Dulto plana to develop a natural gas fi r ed, 

~inod cycle electrical generating unit near New Smyrna Beach. 

in Volu!afuCounty. Duke ijew 
- 1 f L.J .\~1 .,._ 

-- f.: .. ~ -- -·-t • .... ,. ... .. _ ••...&..--:;, ' " " ·Of I'~ .. ,.~ 

Smy=na wil l be cert i f i ed •~ an 

l 

o::~u"'r ' · .,, "' f.!r R - DATE 
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Exempt Wholesale Generator pureuant to the Public Utility Holding 

Coropeny Act of 1935, aod Duke will operate this power plant as a 

·merchant plant• pureuant to tariffs filed with, end subject to 

the regulatory jurisdiction of, the United States Federal Enurgy 

Regulatory Commiesion. Beceuoe Duke will be subject to the 

FERC's regulatory jurisdiction eo e ·public utility" under the 

Federal Power Act, it will be a •regulated electric company· 

within the meaning of Section 403.503(13), Florida Statutes, end 

will thus bo a proper applicant for a determina:ion of need 

pursuant to Section• 403.503(4) and 403.519, Florida Statutes. 

Duke Energy New Smyrna Beach Power Company, L.L.P. respectfully 

asks the Commission to confirm this conclusion in an order 

gre~ting the requested declaratory otetement. 

PBQCIDqBAL JAC5980UID 

1. Tba name end addreea of the Petitioner is: 

O~ke Energy New Smyrna Beach Power Corpeny, L.L.Y. 
400 South Tryon Street, Suite 1800 
Charlotte, North Caroline 28285 . 

2. All pleadings, motions, orders, and other documents 

directed to the Petitioner are to be served on the following. 

Robert Scheffel Wright, Esq. 
Lenders ' Pareone, P.A. 
310 West College Avenu~ (ZIP 32301) 
Poet Office Bo~ 271 
Tallabaaaee, Florida 32302 

and 

Robert S. Lilian, Eaq. 
Duke Energy Power Servicea, L~ 
422 Church Street, P805B 
Charlotte, North Carolina 28242 
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DJCUMfOBJ atatWitl SOOOU 

3. Based upon the facts described below, Duke New smrrna 

respectfully request• the Commission's de~laration that: 

A. Duke ~ew Smyrna Beach Power Company, 
L.L.P., e• e F!RC-requleted public utility 
under the Federal Power Act and as en Exempt 
Wboleaale Generator aell~ng power at 
wholeaale in interatate commercb from 
merchant plant capacity, ia entitled to apply 
for a dete~nation of need for the proposed 
power plant. 

In the alternative, Duke New Smyrna seeks the Commiaoion's 

declaration that: 

B. No determination of need is required for 
Duke New Smyrna'& propoaed power plant. 

lfA'l'!llll MD 081)11\S I!VQLVJ!D 

4. Duke New Smyrna seeks the Commission's declaratory 

statement regarding ita eligibility to pursue the Commission's 

need determination processes. The requested declaratory 

statement involve& tbe following statutes and orc~rs. 

a. Section 403.519, Florida Statutes, which esteblishes 
the determination of need procesa that tho Commission 
administers with respect to the sitiug of electrical power 
plants under the Siting Act. 

b. Section 403.503(4),(13), Florida Statutes, which 
define, for purpoaes of the Siting Act, the terms 
•applicant• end •electric utility,· respectively. 

c . Commission Rules 25-22.080-.081, Florida Administrative 
Code, which implement Section 403.519 end govern the 
Commission's need determination processes. 

d . In Ro; Petition of Florida Crushed Stone Company for 
Determination of Heed for o Cool-fired Ccgonerotion 
Electrical Poyer Plant, Order Ho. 11611 (Fla. Pub. serv. 
Comm'n, Peb. 14, 1983) ' In Re; florida Cruahed Stone 
Company Power Plant Site Ctrtificotion Application, Cose No. 
PA 82-17 (before the Governor end Cabinet sitting as the 
Siting Board, Karch 12, 1984). 

3 
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e. In Re; Petition for Determination of Need for 
Electrical Power Plant <Amelio IslAnd Cogeneration !'~ 
py Nousau Power Corporation, 92 FPSC 2:814. 

f. In Re; JEA/ppL's Apolicotion of ijeed for St. John's 
River Power Pork Units 1 and 2 god Related Facilities, 
Docket No . 810045-EU (Plo. Pub. Serv. Comm'n, June 26, 
1981), Order No. 10108. 

g. In Re; Petition of Orlando Utilities Commiao ion for 
Determination of Need for Stanton Unit l, Docket No. 610180 -
EU (Flo. Pub. Serv. Comm'n, Oct. 2, 1981), Order No. 10320. 

h. In Re: Application for Certification of Tompo Electric 
ComDonv's Proposed 417 Hegowott Net Cool-Fired Big Dend Unit 
No. 4, Docket No. 800595-EU (Flo. Pub. Serv . Ccmm•n, Jon. 
16, 1981), Order No. 9749. 

i . In Re: Petition of Nassau Power Corporation to 
Determine Ne&d for Blectricol Power Plant <Okeechobee countv 
Cogeneration Facility ood In Re; Petition of ASK Energy Inc. 
and csw peyelopment-I. Inc. for petermination of Need for 
Electric Power Plant To Be LoCAted in Okeechobee C~unty, 
Florida, 92 FPSC 10:643 (Flo. Pub. Serv . Comm •o, Oct. 26, 
1992), Order No . PSC-92-1210-FOF-EO ("Nossou Power· & 
• ARK /CSW" ) . 

j . In Re; Hearings on Lqad Forecasts. Generation Expan:ion 
Plans. and Cogeneration Prices for Peninsular Florida's 
Electric Utilities, 89 FPSC 12 :294 (hereafter the "Plonnioa 
Hearings Order"). 

5. While the requested declaratory statement doos not 

necessarily require the Commission to construe federal low, the 

following sections of the United States Code ore also relevftnl to 

the analysis of Duke New Smyrna ' s status os a ·regulated electric 

company,• and thus as on •applicant• within tho meaning of the 

Power Plant Siting Act. 

o . Title 16, Section 824 of the United States Code, pftrt 
of the Federal Power Act, which addresses the regulatlcn by 
the united States Pederol Energy Regulatory Commission 
("FERC") of the sole end tronsmioaion of electric energy at 
wholesale in interototo commerce. 

b. Title 16, Section 824d, of the United States Code, 
which provides for the PERC's regulation of wholesale 
electric rates. 
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c. Title lS, Section 79z-Sa of the Unit~d States Coda, 
which defines Exempt Wholesale Generators ("EWCs") and 
provides for the exemption of EWCs from the provisions of 
the Public Utility Holding Company Act of 1935. 

fACTI 

6. Duke Enerqy New Smyrna 9each Power Company, L.L.P. 

plans to develop a natural gas fired, combined cycle electrical 

generating unit ("the Power Plant• or "the Plant") near New 

Smyrna Beach, in Volueia County, Florida. While Duke New Smyrna 

ie evaluating varioue option• that would affect the ultimate si~e 

and configuration of the Plant, at this time, Duke enviojons that 

the Plant will have between 240 MW and 500 MW of net generating 

capacity, and that the Plant will come on-line as early ae the 

oummer of 2000. With ito advanced technology design, the Power 

Plant will be ae efficient oe any currently available generating 

technoloqy, and its heat rate efficiency will compare favorably 

to the heat rates of all existing power plants in Florida. 

7. Duke ~s developing the Project to be a •merchant 

plant,• that is, a power plant that will sell electric capacity 

and enerqy in the open wholesal e market. Pursuant to o 

participation agreement currently being negotiated by Duke New 

Smyrna and the Utilities Commission of New Gmyrno Beach ("the 

Utilities Commission"), the Utilltie& Commission wi ll be entitled 

to approximately 20 HW to 30 MW of the Plant's output, which it 

will then sell at retail pursuant to its tariffs. D~~e New 

Smyrna here seeks tho Commiesion'• declaration that, In Ita own 

right and without the Utilitiee Commission's partic~ pation as co -

applicant, Duke New Smyrna may obtai~ a determina tion of need for 
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th~ Power Plant pursuant to Section ~03.519. 

8. Other than tho New Smyrna Beach Utilities Commission's 

entit l ement capacitr, Duke New Smyrna wil l mark&t the Plant's 

output as •merchant plant• capacity and energy in tho open 

wholesale market. Such power sales may be for short or long 

periods, at market-based rates, under terms to be negotiateJ 

betwe~n Duke New Smyrna and wholesale purchasers at various times 

in the future. In order to make any such sales, Du ke New Smy~na 

will have to sell ite power at prices that potentia! wholesale 

purchasers deem advantageous for themselves and for the ir 

customers. Duke will take all investment, capital, and market 

risk associated with building and operating the Plant. 

9 . As a seller of wholesale electric capacity and energy 

in interstate commerce1 , Duke New Smyrna will, for purposes of 

federa l l aw, be a •public utility• subject to the regula tory 

juriRdiction of the PERC under the Federa l Power Act. 16 u.s.c.s. 

S 824(e)'(b)(1) (1994). Accordingly, Duke New S~yrna will f1le 

with the PERC a tariff and r equisite application materials for 

the sale of the Power Plent'a output et market-baaed rates. Duke 

New ~myrna will be certified aa an Exempt Wholesa le Generator 

pursuant to the Public Utility Holding Company Act. 15 u.S.C . S. 

S 79~-Se (1 994 'Supp. 1997). Several other ouch facilities hove 

1 ~. ~' federal Power COffimltoion y, florido Power ' 
Light Co ., 404 u .s. 453, 463, (1 971). In thi1 case, the u.s. 
Supreme Court upheld the FPC'I juriediction over the trenemission 
of power, a t wholesale, by Florida Power' Light ("PPL " I over 
Florida Power CorporaLion's lines on the ground that the 
electrical energy thus tranemitted •commingled" in interstate 
comm&rce. 

6 
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obtained PERC's approval for marke~-baaed ra~ea. ~ ~. 

Cataula Generating Co~pony. L.P., 79 PERC !61,261 (1997). 

10. Duke New S~yrno, as on exclusively whol~ftale supplier 

of power in interetote co~erce, will not be subjec~ to the 

Commission's rotc regulation authority, but Duke wi l l , of courrc , 

be subject to the rate regulation jurisdiction of the PERC. 

11. None of Duke New Smyrno'o 9enerotion or tranom1oslon 

assets will be included in any commiooion-rc9ulated utility's 

rote base, and accordingly, Florida electric ratepayers will n21 

be required to pay for Duke's ooocto 01 o consequence of ~he 

certification ond conetruction of the Power Pla~t. Moreovet, 

Florida electric ratepayers will n21 be required ~o bear any 

capital risk or rate base riuk associated with the Power Plant. 

As an !WG, unlike the owner of a Ouoli!ying Facility ("OF"), Duke 

New Smyrna would have no legal right to compel any utili~y t o 

purchaue ita power. All of its transactions are expected to be 

at negotiated wholeoale rateo. 

PISCUDSIOI 

12. The permitting of cer~ain power plants in Florida i s 

subject to the proceaseo established in the Florida Electrical 

Power Plant Siting Act, Sec~iono 403.~01 through 403.518, Florida 

Statutes, and in Section 403.519, Florida Stututes,l whicl• 

governs the "determination of need• for ouch power p,anto. In 

summary, power plants proposed by certain entitles •engaged in, 

2 Section 403.519 is part of the Florida Energy Effic i ency 
end Conaervation Act, commonly referred to os "PE!rA." 

1 
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or authorized to engage in, the business of generating, 

transmitting, or distributing• electricity that have a steam or 

solar energy cycle of 75 megawatts ("MW") or more~ follow the 

permitting procedures pursuant to the Siting Act, while those 

using other technologies and tho•e with steam ~r solar energy 

cycles less than 75 MW ~. but are not required to, pursue 

perm.tting under the Siting Act. Fla. Stat. S 403.503(12) (199S 

& Supp. 1 996 ). The rule1 by which the Commission fulfills its 

responsibilities under Section 403.519 are codified at Rules 25-

22.080-.081, Florida Administrative Code . 

13. Section 40 3.503( 4 ), Florida Statutes, defines an 

·applicant• as •any electric utility which appliee for 

certification pursuant to the provisions of• the Siting Act. In 

turn, Section 403. 503(13) defines the term "electric utility· as 

"cities and towns , countiel, public utility districts, regulated 

electric companies, electric cooperatives, and joint operating 

agencies, or combinations thereof, engaged in, or authorized to 

engage in, the busines• of gen6rating, transmitting, or 

distributing electric energy.· The Commission has determined 

that the definition of •applicant· applies to entities that seek 

to pursue the determination of need process under Section 

403.519. 3 

14. AI an EWG selling power at wholesale in lntetsta t e 

3 Section 403.519 provides that "to)n reques t by an 
applicant or on its own motion, the Commission sha l l begin a 
proceeding to determlno tho need for an electrical power plent 
oubject to tho Florida Electrical Power Plant Siting Act • 

8 
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commerce, Duke New Smyrna will bee ·public utility" purouent to 

Section 201 of the Federal Power Act. 16 u.s.c.s. S82~(el (1994). 

Consequently, it will be Aubject to the regulatory jurisdiction 

of the FERC, includina the r!RC's jurisdiction ovftr rates, 

pursuant to the Pederal Power Act. 16 u.s.c .s. S 824d (1994). 

Accordingly, Duke New Smyrna will have to obtain PERC approval of 

its tariff, which it anticipates will authorize market - based 

rates, snd it will be subject to all other applicable regulato~· 

requirements of the PERC. Since Duke New Smyrna will sell only 

at wholesale, however, it will not be a •public utility" within 

the meaning of Section 366.02(1), Florida Statutes, because it 

will not be •supplying electricity . . . to or for the public 

within• Florida. 

15. Beeauoe Duke New Smyrna will be regulated by the PERC, 

and because it will be engaged in the business of generating 

electricity for resale, the !MC will be a ·regulated elect~ic 

company• within the meaning of Section 403.503(13), Florida 

Statutes, under any reasonable construction of that term. 

Accordingly, Duke New Smyrna is a proper applicant under Sections 

403.503(13) and 40 3.519.' There is no distinction between 

federally regulated end state-regulated ~lectric componleo ei~her 

specified in the Siting Act or otherwise applicable. Pure l y 

wholesale supply projects, ~. interstate gas pipelin~s. 

'Power plants of •traditional• retail utilities Lhet ere 
subject to Siting Act requirements ore frequently employed by 
thoae utilities in the wholeaole market. An !WC ls simply an 
additional species of •regulated olectrlc company· engaged in tl.~ 

same wholesale market. 

9 
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typically are or may be subject to state environmental and siting 

requirements . There is thu3 nothing unusual about e wholesa1o 

electric supply project pursuing its permits through e state's 

comprehensive eitft certificat ion process. 

16. The Commieeion ehould note that the definition of 

·electric utility• under Section 403.503(13) ••see che 

disjunctive. Tha t is, it encompasses any · regulated electric 

company• engaged in, or authorized to engage in, the generation, 

transmission, 2( distribution ot electricity. Clearly, then, • 

·regulated electric company • chat is engaged 2nlx in ~he 

generation of electricity is a proper applicant under the Siting 

Act end Section 403.519 . Equally clearly, the regu l ation of 

c.ompanies e ngaged 2.ll..J.y in the business of generating electricity 

for sale et wholesa le in interstate commerce is reserved to the 

PERC under the Federal Power Act. 16 u.s.c.s. S824(e)~(b) 

(1994 ); ~~ P&dorol Power Commission v. Florida Power ; 

Light~. 404 U.S. 453, 463 (1971) (Pederel regulatory 

jurisdiction atta ches to wholesal~ electric power treneactiono 

where elec~ric energy commingles in transmission facilities that 

ere interconnected with facilities over which there ere power 

flows between states.) 

17 . Section 403.519 does not require that the applicant be 

e •public utility• eubject to thu retemeking end regulatory 

jurisdiction ot this Commission, nor even au "electric utility· 

subject to the Commission's limited jurisdiction under Chapter 

366. Rather, it simply requires that an applicant be one of 

several typos ot entitiee, including ·regulated electric 

10 
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companies.• Moreover, the Legislature could have tled the 

definition of •applicant• to the definitions of "public utility" 

ant.! "electric utility,• or simply to the definition of ·electric 

utility,· in Section 366.02. That it did not do so is compelling 

evidence that the scope of the term ·regulated electric 

companies• must be construed more broadly than the narro~!r 

definitiona contained in Section 366.02. 

18. Both the Commission end the Governor a nd Cabine t , 

sitting as the Power Plant Siting Board (the "Siting Board"), 

have previously allowed entities other then traditional utility 

systel!l!l selling .1t retail to pursue the need determination end 

site certification processes. In fact, both the Commlesion and 

the Siting Board have approved the construction of a power pl~nt 

that was, at the time of its permitting, a "merchant" power 

plant. ~ In Re; Petition of Flor ida Cryehed Stone Company for 

Determination of Need for a Cool-Fired Cogeneration F,lcctrical 

Power Plant, Order No. 11611 (Pla. Pub . Serv. Comm'n, Feb . 14, 

1983) ' In Re; rlorida Crushed Stone Company Power Plant Site 

Certification Application, Case No. PA 82-17 (before the Governor 

and Cabinet sitting as the Siting Boord, March 12, 198~). 

19. Specifically, at the time Florida Crushed Stone ("PCS") 

applied for a determination of need, it held no power ealc& 

contract with a purchasing utility. Instead, FCS planned to 

serve its own needs and to attempt to market the surplus in the 

wholesale ma rket. In a real sense, even though Florida Crushed 

Stone's project was a OF, it was a •merchant plant• at the time 

PCS sought a determination of need. In that case, the Siting 

11 
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Board specifically diemissed a challenge to FCS's standing as an 

applicant, reaeoning as follows. 

Using the ordinary meaning of the words in 
this definicion, this Board concludes that 
PCS constitutes an electric utility for the 
purposes of the Power Plant Siting Act 
because, upon approval of this certification 
and conetruction of the proposed cogeneration 
fecilitr, FCS will be in the business of 
generat ng electricity. 

floridA Cruthld Stone, (Siting Board), slip op. at 2. In other 

words, the Governor and Cabinet recognized that Florida Crushed 

Stone's merchant power plant, even though exempt from state and 

federal ratemaking regulation a• a Of, would render res an 

electric utility within the meaning of the Sitlng Act. Here, lt 

is even more clear that Duke New Smyrna, as a federally regulated 

p~blic utility under the Federal Power Act, eatie!iea the 

statutory definilion of an applicant. 

20. ~ollowing the PCS applica~ion, additional QFe pursued 

need determination• before the Commloolon. However, they 

differed from the res situation in one critical respect. 

Subsequent applicants either held a power purchase contract with 

a purchasing utility or, al t ernatively, sought to require a 

particular utility to enter a contract for the purchase of the 

output of their planned facilitiee. In the Planning lleorinqe 

Order, the Commieeion stated that it would require a OF holding o 

contract with a utility to demonatrote that ito project woe 

needed by end coat-effective for the purchasing utility in order 

to qualify f or o determination of need. In Rei Heprinoa on Loog 

rorecaote. Genpratiog Bxponeloo Ploge. ond Cogpneration Prices 

12 
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for Peninsular florida'• Electric Utilitiea, 89 FPSC 12:294. 

And, in Nattau Power ' AR!/CSH, the Commission dioroisoed the 

petition• of Naeeau Power Corporation and ARK/CSW for 

deterroinotio~s ot need, and their companion petitions for 

approval of power aoloa controcta with FPL, on the groundo that 

they propoeed, but did not hold, contract• with YPL, the utilitv 

whoee need for capacity they sought to satisfy. 

21 . Viewed in context, neither the Planning Heoringa Order 

nor the Commission's decision in Nosaou Powor ' ARK/CSW conflicts 

with the flQrido Crushed Stone decision. Nor doeD either of 

these orders preclude the Commisei~n from accepting and 

processing need determinotiono for additional m~rchant plants. 

In Florida Crushed Stone, the Commisoion recognized the legal 

ability of a merchant plant to proceed under the need 

determination statute, 01 did tho Siting Boord in ito companion 

order, where the applicant did not propose to serve a spec.tic 

utility's identified need. 

22 . In the Planning Heoringo Order, the Commission 

clarified that the determinations underlying e power purchase 

contract approved on the boais of the Commia~~on•a proxy 

•statewide avoided unit,• which woo the avoided coat standard 

then in effect, would not neceaaarlly peas muater for n~ed 

determination and Siting Act purpoaea when tho OF woe called upon 

to show that the contract woa needed by the apocific controctinq 

utility. rn that Order, tbe Commisalon obaerved that certain 

criteria of Section 403.519 ore ·specific" to the purcho&ing 

utility. Thia statement, however, woa directed to the processing 

13 
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of need deterMination petitiona by ora holding cont~acto with 

particular utilities, at a time when those contracts were derived 

from, and based on, the Commission's designated •statewide 

avoided unit.• Before 1990, when the Commission revioud its 

cogeneration rules to baee measur~ento of need and avoided coot 

on the individual purchasing utility's needs, the Commie1lon 

addressed the potential lllieruotch created by the l•&e of 11 generic 

pro~y for the approval of OF contracts, on the one hand, anj the 

possibly dtfferent coati of the purchaoing utility, on the olher. 

The Commios~on decided thet: 

to tbe extent that a proposed electric power 
plant constructed as a OF is selling ito 
capacity to an electric utility pursuant to o 
standard offer or negotiated contract, that 
capacity is meeting the needs of the 
purchaaing utility. 

Planning Hearing• Order, 89 PPSC 12:319. 

23. Th~ Planning Htoringa Order support• the pr opooHion 

that an applicant for a determination of need that propooes to 

impose the coste and riaka of its project on a particulo. 

utility's ratepayer~ must demonstrate that ito contract would be 

advantageous to those ratepayers even if it had been approved by 

the Commission on a different baaie, ~· by the Commission's 

statewide avoided unit determination. However, that order did 

not in any way addreea need determination petltiono for merchanL 

plants, where by definition the applicant beert all of the 

investment, capitol, a nd mark•t riek aeaociated with building its 

plant. 

1-4 
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24. In NAIIIC\1 Power and ARli,/CSW, the Conuniuion wae 

addressing need determination petitions filed b}' entit ioo that 

sought prior assurance -- via con~rocts with a utilit) approved 

by the Commission for cout recovery -- that a particular 

utility's ratepayers would be responsible for paying for their 

propoaed units, as a condition of going forward. 

25. Other deciaiona eatoblish that, where a contract with a 

specific utility is not the baais for sotiofying need, the 

Commission con and does apply the statutory criteria ln e manner 

that is~ •utility apecific. · Yor instance, in Florida Crushed 

Stone, the Commission recognized that YCS's proposed unit would 

confer general reliability benefits, even though res did not hold 

a power purchase contract et the time. Ylorida Cryobed Stonu, 

Order No. 11611 at 3. And, in the application ot the Orlando 

Utilities Commission ("OUC") for a determination of neeu for its 

Stanton ~nit 1, the Commission took into account the positive 

benefits the proposed unit would hevo on ratepayers• costs 

through its impact on the !nerqy Broker. The Commission found 

that the unit would enable OUC to produce more coal-fueled and 

nuclear-fueled energy than its aystem would require at tlmos o! 

minimum load, thereby enabling it to market such excesu energy as 

economy energy on a peninsula-wide basie. In Re; Petition of 

Orlando Utilities Commistion for peterminotion of Need for 

Stanton Unit 1, Docket No. 810180-EU (Flo. Pub. Serv. Comm'n, 

Oct. 2, 1981), Order No. 10320 at 3-4. The Commission hes thus 

established that, where o contrect with a porticuler purcheolng 

utility is not the boaia for a determination of need, on 

15 



•• • 
applicant can satisfy the statutory criteria ~elating to 

reliability and coat by reference to the inpact of a proposed 

plant on peninsular Florida or on the State as a whole. 

26. This is true of other dimensions of ·need" as well. 

For instance, the Commission approved Florida Cruohed Stone's 

application based primarily un the general need for anc benefits 

to be derived from the fuel efficiency associated with 

cogeneration .5 Al&o , pursuant to the criteria o! Sectlo~ 

40~.519, •traditional utilities,· i_~, vertically integrat~d 

utilities having generation, transmission, and distribution 

facilities that both generate electric power end oell 1t at 

retail, have proffered -- ond the commission hoe occeptpd 

add1tional justifications for determinations o: need that ere 

~either limited to the petitioning utility nor related to t~e 

reliabi lity of the petitioning utility's system. For example, in 

Docket No. 810045-EU, FPL end the Jacksonville Electric Authority 

("JEA" 1 proposed the St. John's River Power Perk pro ject, two 

coal-fired units having projected in-service dates of 1~8~ and 

1907. The Commiss ion determined that the ca9acity of the 

proposed units would not be required for reliability purposes 

until ot lpast 1991. However, the Commission granted the 

petitioners' determination of need, stating as follows: 

We construe the ·need for power· to encompe~s 
several aspect• of need ... (including) the 
socio-economic need of reducing the 

5 In this regard, Duke New Smyrna expectP to show that the 
efficiency of Duke's proposed Power Plant will be fer more 
efficient than Florida Crushed Stone's pro ject, even including 
FCS's cogeneration application of waste heat for process 1rying. 

16 
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consumption of i~ported oil in the Sto~e of 
Florida. 

In Re; JEA/f?L's Application of Need for St. John's River Power 

Pork Units 1 a nd 2 and Related ftclllties, Docket No. 81004S-EU 

(Flo. Pub. Serv. Comm'n, Ju~e 26, 1981), Order No. 10100 ot 2. 

27 . Similarly, in the OUC docket cited obovc, OUC propooed 

on in-service dote of November 1986 for its Stanton l cool - fired 

unit. In Order No. 10320, tho Commission concluded thot the 

copocity of the proposed unit would not be needed for reli4bility 

purposes "during the 1980's.· Order No. 10320 at 3 However, 

the ~ommisolon oloo examined •another aspect of the need l osue 

the oocio-ocono~ic need of reducing the State's consumption 

of imported oil." The Commission reasoned that ouc·o project 

.. will provide significant economic benefits for peninsular 

Florida in terms of supplying a~ olternotlv~ to oil - fired 

capacity gunerotion.• The Commission concluded thot the unit 

would help enable electrLc utilities to meet ond surpass the 

Commission's gool of reducing statewide oil consumpt ion. 

28. Again, in the proceeding on Tempo Electric ~ompon} 's 

("TECO") petition for determination of need for lts Big Bend 4 

generoting unit, tho Commission Ltcognized the socio- economic 

benefits of reducing Florida's consumption of imported oil os o 

boola for granting o determination of need . In Ro: Application 

for Certification ot Tampa Electric Company's Proooqcd 417 

Hegowott Hot Coal-Plrld Bi9 Bond Unit N~, Doc~ot No. 800S9S - EU 
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(Ple. Pub. Serv. CoMm'n, Jan. 16, 1981), Order No. 9749 et 4. 6 

29. Duke New Smyrne, tl1e proposed EWC merchant po~er 

suppller, does not propose to require thd ratepayers of any 

utility to guarantee t~e cost and boor the r isk of the proposed 

Power Plant through a contract prior to certificetion. It 

follows that , in gauging the ability of the proposed plant to 

satisfy tbe etetutory criteria, the Commission is not confined or 

restricted to en enelysie of e specific utility's reliability or 

the need for adequate electricity at a reasonable cost for e 

specific utility's ratepayers. In keeping with ita prcccdente, 

the Commission may consider statewide, or peninsula-wide, need, 

coot-effectivenees, and other factors relating to a propoeed 

power plent . 

30. Moreover, juet aa YPL, J&A, ouc, and T&CO persuaded the 

Commiseion that •especte of need" other than their reepective, 

utility-opecific reliability criteria and coat-effectiveness 

detenlinetions supported th~ir petitions, Duke New Smyrne mev 

support its petition by relying on •aspects of need" that, while 

not baaed one contract withe opecific purchasing utility, 

nonetheleee invoke relevant mattere within the Commission's 

jurlsdiction. Without asking the Commission to prejudg~ the 

•need" lseue, 7 Duke new ~myrna believes it is appropriate to 

6 In this respect, Duke New Smyrna expects to demonstratP 
that the proposed Power Plant will similarly reduce the uoe of 
imported oil in Florida by economically displacing oil-fired 
generation, at no risk to electr ic conouoers. 

1 The scope and specification of issues relating LO the 
criteria eet forth in Section 4CJ.519 would naturally be 
determined on a case-specific basis. Duke New Smyrna would 
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point out that there are many ·aspects of need" wJthin the 

Commiaeion'e jurisdiction that are neither util1ty specific nor 

dependent on a coneract withe specific purchasing utility, but 

which a merchant plant developer con demonstrate its project 

satisfies in a need determination proceeding,. By wey of 

illustration only, other e&pects of need that a merchant planr of 

the type planned by Duke New Smyrna can satisfy may incluce 

general reli ability benefits,• environmentdl benefits, energy 

efficiency and conservation benefits, end other socio economic 

benefits, including both reduction of oil imports and downward 

competitive pressure on wholesale prices, end thereby on retell 

suggest that, because the merchant plant poues no economic risk 
to utility customers, and because ita presence con only enhance 
reliability, the evaluation of merchant plant proposals mAX be 
less rigorous then [or a traditional retail utility'o need 
determination, which dovetail• directly with the utility's 
request for authority to recover the coste of its project from 
its ratepayers. An approach to evaluating a ·merchant plant· 
proposal in a determination of need case that tokes into account 
the willinqneaa of the applicant to insulate ratepayers !rom rete 
base end investment risk would encourage the f~rther development 
of, end maximize the benefits from, tnis unique segment of the 
wholesale power market. 

1 With respect to reliability, merchant plant capec1ty like 
that planned by Duke New Smyrna con provide a source of capacity 
that will enhance reliability in peninauler Floride. Peninsular 
Florida ia, based on the existing retail utilities' own date, 
entering e period of tight capacity. According to the 1997 Ten ­
year Plan. State of Flor~, prepared by the Florida Reliability 
Coordinating Council, the reearve margin for peninsular Florid~ 
will, without the installation of additional generating capacity, 
fell to 11 percent in the winter of 2001-l002 end to 9 percent in 
the winter of 2003-2004, even with the exer~ise of load 
management end interruptible resowrcea. Without exerc1•1ng load 
management end interruption right•, the ra•erve margin for 
penin•ular Florida will fell to 4 percent in the winter of 1999-
2000, ju•t over two yeare from now, end to 1 percent in the 
winter of 2001-2002. Without eYerciaing load management 'nd 
interruptible reeourcee, penineuler Florida's reserve margin is 
projected to become negative in the winter of 2003- 2004 . 
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pricea paid by conaumera.• 

31. The Commiaaion•a order dismissing the need 

determination and companion contract approval petitions of Nassau 

Power and ARK/CSW does not alter this conclusion. As compared to 

Duke New Smyrna's propoaod merchant project, tho isouo ln th~ 

Nooaou Power and ARX/CSH docket& was whether Nassau Power or 

ARK/CSH could obtain a determination of need for power plant1 

that they might build to aerve a opecific retail utility's 

identified need. The Cocmiaaion•s decision in Nossou Pv~or ~nd 

AR$/CSH came about a a followa. In 1992, PPL signed a proposed 

contract with Cypreaa Energy Partners ("CEP"). C£P and FPL then 

filed a petition for determination of need, booed on FPL'o 

projection that it would require a total of 800 to 900 KW of 

odditicnal capacity during 1998 ~nd 1999 to meet ita reliability 

criteria. Ig Be; Joigt Petition to Determine Need for electric 

~or Plant to bt LQCated in Okeqchobeo County. Plor~do by 

[lQrido Power i Light Company ond Cypress Enqrgy Portnera , L.P. , 

92 FPSC 11:363 ("Cypreoa !norgy"). Nassau Power Corporation and 

ARK/CSW intervened in the Cypress Energy need determination cooe 

with proposals to aerve FPL's identified need. Noosou P~' 

ARK/CSW, 92 FPSC 10:643 . Noaaou and ARK/CSW oleo offered 

competing contracts and f!led independent applications ·~r 

9 The eucceso of the merchant plant will depend on the EWG's 
ability to offer attractive prices. Accordingly, Duke Now 
Smyrna'& merchant plant con be expected to benefit conaumera by 
providing competitively-priced, low-coat power through tho 
Florida Energy Broker Syetem and through other non-Broker 1oles, 
and by otherwise atimuloting competitive pricin~ in the wholesale 
market. 
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determinations of need. Significantly, in chei. applications, 

Nassau and ARX/CSW offered and proposed to meec che same FPL need 

for capacity that underlay the C!P contra~t and pecition. The 

Commissio~ dismissed Naeaeu'a and ARK/CSW'a petitions, reasoning 

that, becauae Nassau a nd ARK/CSW had no "obligation to serve 

customers• and only offered to enter contracts, Nassau and 

ARK/CSW were not proper appl icants under tho ~iting Act. Tho 

Commission aald lt would require that tho purchasing utility be 

both an "indispensable party• and a joint applicanc with the OF 

holding a contract with the utility. Cypress goergy, 92 FPSC 

11 :363 at 365-66. This order, too, was affirwed by the Supreme 

Court of Florida. Noooou Power Corp. y. Deason, 641 So . 2d 396 

(Fla. 1994). 

32. Neither the Commia&ion'a order nor che Court'o 

decision affirming that order can, however, be conscru~d to deny 

an EWG merchant plant access to the permittinq processes of the 

Siting Act. Again, context is critical . As nxplainod above, the 

situation addressed by the Commission, and by the Court on 

judicial review, involved an attempt by non-utility pover 

producers to require customers of a particular utility to becume 

contractually responsible for the costs of tho unit that the non-

utility producers propoMed to build to satisfy a specific 

utility's need for capacity and energy. In it• order di1miluing 

those attempts, the Commission explicitly stated: 

It is also our intent that this order be 
narrowly conetru&d ond limited to proceedings 
wberoio non-utility generators seek a 
determination of need bated on a utility'& 
~. 
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Naesay Power & ASK/CSW, 92 FPSC 10:646 (emphesir supplied). Dy 

the Commission 's own carefully selected language, the order 

dismissing Nassau ' s end ~/CSW's petitions doeo not constitute 

precedent tor rejecting a petition for determination of need for 

o true · merchant plant,• because the merchant plant developer's 

application would not be premised on meeting a particular 

utility's need through a decision and order of the Commission. 

Moreover, allowing mercha nt plant developers to pursue n~ed 

determinations under Section 403.519 would~ hove the effect of 

requiring eny utility's customers to pay for the merch an t plant. 

33. Alternatively , Duke Nev Smyrna resp~ctfully asks the 

Commission to enter on order declaring that no need daterminot~on 

is necessary fo r ita planned merchant plant project . Wlth~n the 

context of Section 403.519, th~ Commioaion could determine that 

no need dete~nation is necessary simply because there io no 

economic risk to ratepayers eeeocleted with t~e planned Power 

Plant, end because the propooed Plant con ~ enhance 

reliability within the State. The absence of economic risk 

obviates concerns regarding coat-effect iveness, and the 

reliabilLty enhancement benefits are particularly olgnlficent l n 

view of impending capacity constraints in peninsular Florida. 

The Co~iaoion should no• end cannot require Duke New Smyrna to 

use the need determination process end at the some time proh ibit 

Duke from pursuing that process. This would be offensive to t he 

Energy Policy Act ot 1992, which encourage& competition in the 

wholesale generation of electricity, eo well as to the Interstate 

Commerce end !qual Protection clause• of the un.ted States 
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Constitution. Thus, the Commission should eieher grant the 

requested declaratory staeement confirming Duke New Smyrna's 

status as a legitimate •applicant• or declare that 110 

dete~tnation of need for the propooed Power Plant is requ : red. 

CQICLYSIOI 

34. Duke New Smyrna is a proper •applicant• for purposeo of 

pursuing a determination of need proce~ding under Sec~ion 

403.519, Florida Statutes, because, as en EWG, Duke New Smyrna 

will be a •public utility• subject to PERC regulation under the 

Federal Power Act, and therefore aleo e · requl~~ed ~lectric 

company• within the meaning of Sections 403.503 (13) and 4 03.~19, 

Florida Statutes. Moreover, policy considerations m1Lig~ te 

strongly in favor of allowing such a •merchant plant• app licant 

to proceed under Section 403.519 and the Siting Act. Duke New 

Smyrna's proposed Plant will provide needed capacity end 

associated reliability benefits at no risk to raeepayers, because 

the applicant will take All of the economic risk assoc i a ted with 

the investment at the same time it introduces needed competition 

and lower prices into the whol esale market. 

35 . Duke New Smyrna has e rea l and immediaeo need for the 

reoueeted declaration, and accordingly, Duke requests expedieerl 

treatment of this petition. 
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WllltUP'OU, Duke New Smyrna Beach Power Ccmpauy, L.L.P. 

respectfully requests the Commission to enter ito order declaring 

tnat, on the facta presented, it is a proper ·applicant• co that 

term io defined in Section 403.503(13), Ylorida Statutes, and is 

therefore entitled to s~t a petition for determination of need 

pursuant to Section 403.519. In the alternative, Duke ~ew Smy;na 

respectfully r~uesto the Commioaion to enter ita order declarino 

that no determination of need ia required for its proposed 

merchant power plant project. 

Respectfully aubmitted thia --~•~t~h-- day of November, 1997. 

ROBERT SCHEFY!L WRI 
Florida Bar No. 966 
LANDERS ~ PARSONS, 
310 Weot Collage Avenue (ZIP 32301) 
Poet Office Box 271 
Tallahaoaee, Florida 32302 
Telephone: (850) 681-0311 
Ta l ocopier. (850) 224 -5595 

Attorney& for Duke Energy New Smyrna 
Smyrna Beach Power Company, L.L.P. 
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