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In Re: Petition by Wireless One Network, L.P.. ) 
for ArbiLration of Certain Terms and Conditions ) 
of o Proposed Agreement with Sprint Florida. ) Docket No. 971 194·TP 
lneorpomted Pursuant to Section 252 of the ) 
Telecommunications Act of 1996. ) 

WIRELESS ONE'S MEMORANDUM IN OPPOSITION TO S PRINT'S MOTION TO 
STRIKE PORTIONS OF THE REBUTTAL TESTIMONY OF JOliN MEYER AND FRANK 

HEATON ANb THE DEPOSITION OF F. BEN POA G 

I. Introduction. 

Wireless One Network, L.P. ("Wireless One") opposes the motion of Sprint Florida. 

lneorpomted ("Sprint") to strike the rebutllll testimony of John Meyer nnd Frunk ! Ienton and the 

deposition of F. Ben Pong attached as FJH Exhibit 1.9. As ha.~ become its pmcticc in this 

proceeding, Sprint again has devoted its eonsidemble resources to devise a motion for the sole 

purpose of erecting procedural barriers to prevent this Commission from deciding the 

straightforward merit issues presented in this cose. 

Sprint's strotegy has become clear .. to bifurcate the issues in this case and require 

Wireless One to prosecute • •other proceeding to obtain full relief from Sprint's Reverse Option 

chnrge that it is no longer required to pay-· all in the hope that Wireless One's dt.!tem1ination and 

resources will wane so that Sprint can continue to exact tl1e monopolistic clllltgcs from Wireless 

One that the United States Congress and the Federal Communications Commission have 

forbidden. Sprint is willing to have the Commission decide the secondnry tnndc:m 

interconnection issue which will reduce Wireless One's poymcnts to Sprint by approximately 

$7,500 per montll (see I-eaton Direct Testimony at p. 23, I. 19-22); however, it seeks to exclude 

the primary Reverse Option issue which will reduce Wireless One's pnymcnts to Sprint by as 
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much as $40.000 per month (see Het~ton Direct Testimony at p.13. I. R-9) 'I he prospect of a 

)ignilicunt reduction in the Reverse Option expense wa.~ che JU'IIIicallon fur \Vnelc~' One Ill 

undertake the considerable expense of this proceeding. his app:srent that Sprinc will go co almc t 

nny extreme to deny Wireless One chis justified rate relief co proccet its monopoly revenue 

Sli'Clllll. 

Sprint would have the Commission believe that its authority in this proceeding is limited 

to the interconnection rates negotiated to supersede those now tarifTed in Section A2S G.4-6 of 

its Mobile Services Tariff. However, the Reverse Option chnrge (cunlllined in Section A2S G.7 

of Sprint's Interconnection of Mobile Services Tarin) is just as much a part of the tcm1s and 

conditions of Wireless One's interconnection wiKh Sprint as the rntcs already negotiated and mu.sc 

nlso be a part of the interconnection agreement to fully comply with the Telecommunications Act 

of 1996. If the Reverse Option chnrge is not considered in this proceeding, the resulting rates 

will not be cost justified as the Act requires them to be. 

Throughout its negotiations with Sprint, which commenced in August I~~. Wireless 

One has steadfastly mainlllined that the Reverse Option charge must be addressed as u tcrrn and 

condition of its interconnection with Sprint, as it historically hod been considered by the parties 

since the inception of service in 1990. However, Sprinc has aclnmontly refu~ed to negotiate this 

issue, ignoring all of Wireless One's requests for alternative pricing. Indeed, as the attached 

letter rcOects. Sprint officially removed the Reverse Option issue from the negotiotions during o 

June 17, 1997 conference call and indicated its intention to continue charging the tarifT rate of 

$0.0588. See Attachment A. Sprint's abiliry to compel Wireless One to continue to pay the 

expense of the now-unjustifie<t Reverse Option charge for intraMTA trullic and to incur the 

expense to oblllin the relief due it through prosecuting this is~uc lx:fore the Commission i~ an 
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egregious example of Sprint's use of monopoly power to impede the development of nwaningful 

competitive alternatives within the Ft. Myers LATA. Wireless One implores the Commission to 

recognize Sprint's litigious tactics for what they are and resolve all issues in this pro ~cding on 

thei r merits, to save the limited resources of Wireless One and the Commission. itself. 

Sprint's tactics 111e just as evident in this ill-founded motion to strike Pong's deposition 

and the related rebuttal testimony of Wireless One witnesses Heaton and Meyer. In this vein. 

Sprint has contorted Florida law to improperly characterize Wireless Ones submission of l'oag's 

deposition as "direct t.estimony." Based upon this erroneous premise, Sprint reason.~ that the 

deposition cannot be introduced as evidence in this proceeding because it was not liled by the 

October 7, 1997 deadline for filing direct te.stimony and, thus. that it would be "improper" for 

Heaton and Meyer's rebuttal testimony to address the statements made therein. Accordmgly, it 

r::£!uests that the deposition and relevant portions of the rebuttal testimony be stricken. 

Contrary to Sprint's contorted assertions. Florida low c..lcorly permits Wireless One to use 

Poag's deposition "for any reason," includin~ as cvic.Jcncc in its case-in-chief. Florida law just liS 

clearly permits witnesses Heaton and Meyer to comment upon this evidence in their rebuttal 

testimony. indeed, these procedural mechanisms were ~ually available to Sprint which. for 

whateve.r reasons, chose not to use them. For this reason, Wireless One resents Sprint's 

statement that only Sprint has played by the procedural rules in submitting testimony in this 

proceeding and, by implication, tho~! Wireless One has not. Sprint Motion at p. 3, f 4. As shown 

below. Wireless One has folluwed the Commission's rules to the letter. If Sprint is "prejudiced," 

as it claims, by Wireless One's unilateral use of these procedu.ral mechru1isrns. it hn.~ only itself to 

blume. 



fl. Proud ural S tandard. 

The Rules Governing Practice and Procedure before th1s Cornnu~~ion. • 'h 25·22. t'f S<'lf. 

Fin. Admin. Code ("Commission's n•les"), provide that the foloridn Rules c. s Civil Procedure 

sholl govern Commission proceedings except when they ure in conflict with the Commission's 

rules. Rule 25-22.035 Fla. Admin. Code. Alt.ilough the Commission's rules explicitly rely on 

rla.R.Civ.P 1.280- 1.400 for the conduct of disco, cry. they nrc silent n.~ to the pcm1issible usc of 

depositions as well as a party's ability to rebut the testimony contained therein. Accordingly. the 

f-lorida Rules of Civil Procedure control in these matters. 

Ill. Poag's Dt!poslJion May bt! Ust!dfor Any Purpost! In tills Procudlnf: 1mdrr Flfi. R.Ci••.P 
J.JJO(a)(2), Including as E11ldt!nu In Wirtlus Ont!'s Cast!-111..(.'/litf. 

Fla.R.Civ.P. 1.330(aX2) provides as follows: 

The deposition ofa party or of anyone who at the time oftnkins the 
deposition was an officer, director. or nra11a1:ing agmt or a pt!rson 
duignatt!d undu rult! J.JJO(b)(6) ... to usrify 011 bdta/f of a 
public or prl11aft! corporation, a partnership or association, or n 
governmental agency that is a party may be used by an odvcrsc 
party f or any purpost!. 

(emphasis added.) There is no dispute that J>oag is a mWlllging agent for Sprint. In his prefiled 

direct testimony (p. 1), Poag states that he is the Director - rarifTs and Regulatory Management 

Lr Sprint , and in his deposition confirms that he has been responsible for Spriut's Florida tariffs 

and regulatory affairs since 1988. Poag Dcposicion. p. 9. II. 13-25. On this basis alone. Pong's 

deposition falls within the purview of Fla.R.Civ.P. 1.330{a)(2). pcnmtting Wireless One to usc it 

for any purpose in this procccdit'ig. 

It is equally clear that Sprint designated Poog as its corporate spokesperson on the: issues 

presented in this proceeding by fil ing his prefiled direct testimony on such i~sucs ond presenting 

him for deposition as the person to nddre~s these issues, inclutlln~o~ tho~c rclntl-d to the: 



formulation of Sprint's tariff charges for the Hcvcrsc: Opt1on. Clearly. l'oag ha' been authon,eJ 

to speak on behalf of Sprint o.s to these issues a.nd his tc:stimony is b1m.hng on the corpomtion. 

Sprint docs not, nnd cannot. argue that l'oag is not a mnnngenal agent • Sprint. Sprint's 

only argument is a hypertechnical one -· that Wireless One did not nnmc Sprint, a..~ n corporntion, 

in its notice of deposi tion and request it to designutc a person to tes tify 1111 the is~ucs presented us 

provided in Rule 1.3 1 O{bX6). It was unnecessary for Wireless One to loll ow this indirect 

procedure when Sprint already had indicated that Pong was such des1gnatcd person Clearly. the 

law will not require a party to perfonn a vain act. s~. e.g. Ja.rpc1 ,. St l'ctersbur~: Episcopo/ 

Community, Inc., 222 So.2d 479, 483 ( 1969) Although J>ong'!> :nntu, ns n rnnnngmg ngcnt for 

Sprint alon: falls within the purview of Fln.R.Civ.P. 1.3JO(a)(2). Ius statu.~ ns the person 

designated to testify by Sprint on the issues presented in this proceeding clJlmlly qualifies his 

deposition to be used "for D.ny purpose." 

The purpose for which Poag's deposition may be used is not limited to impeachment. as 

Sprint erroneously argues, but may be introduced in evidence o.s 11 part of Wireless One's case-in· 

chief. See LATorre v. First Baptist Church ofOjus, 498 So.2d 455,458 (1986) 

The rule is clear: "The deposition of n party or of anyone who at 
the time of taking the deposicion wns on officer, director, or 
managin~ agent (of a eorporntion that is a party] ... may be used by 
an adverse party for any pwpose." Fln.R.Civ.P. 1.330(a)(2); 
Vecsey v. Vecsey, II S So.2d 719 (Fla. 3d DCA 1959). See also 
Hill v. Sadler, 186 So.2d 52 (Fla. 2d DCA) (error to require 
defendant to place plaintiff on stand o.s witness in lieu of reading 
his deposition), een. denied. 192 So.2d 487 (Fla. 1966). Such a 
deposition may be used notwithstnnding that the deponent is 
available to testify at the trial . Haincs v. Leonard L Forbcr Co., 
199 So.ld 311 (Fio.2d DCA 1967) cert. dismissed, 210 So.2d 218 
(Fla. l 968); Cooper v. Atlantic Coast Line Rallrood Co., 187 So.2d 
673 (Flo. 1• DCA), een. denied. 194 So.2d 617 (Fin 19M>), 

Mo,.. ·alvog~ & Co. of Mltlml v Rydu uaslng, Inc .. IS I So.2d 453 
(Fla. 3d DCA 1963 ). 



Wireless One has noticed its mtent to usc J>oag's dcp•l~IIHIII t ~:,tununy 111 11:. l'rcheann 

Statement filed November 7, 1997, nnd abo has filed n :.~:parut..: nuti..: and the origmal 

deposi tion transcript on November I J. 1997. Wire less Once is pc:nnmcd tu pn::.cnt this c:vidcnrc 

as n pan of its case-in-chief. 

I V. Wire/us One's Use of Poag's Deposition in its Cast-iii-Citief Dot~ Not Make Poag 
Wire/us One 's Witness Nor Operate to Cllaracttrlzt tilt DtptJsitioll as NDlrtct 
Testimony" Under Fla.R.Civ.P. I. JJO(c) . 

Sprint's motion to dismiss is premised on its glnrins misimprcs\lon thnt by introducing 

Poag's deposition as evidence in its c:nsc-in-ehicf. Wireless One will make Poag its witness 

which somehow will trnnsform the deposition into direct 1es1imony. Sprint contr:vcs these bold 

assumptions only to enable it to urf~uc thnt the deposition mu:;t he Mnckcn u.' untimely filed 

di rect testimony. 

However, the Florida Rules of Civil Procedure u;:ambiguously provide that depositions 

introduced as evidence under Fla.R.Civ.P. I.J30{aX2) will not mttke the deponent the \\itness of 

the ndverse pany introducing the deposition See Fla.R.Civ.P. I 330(c) ("Ill(: tntroduction tn 

evidence of the deposition or lll'IY pru1 of it for any purpose: other than that of contmdicting or 

impeaching the depomnt makes the deponent the witness of the pnny introducing the deposi tion. 

but this shall not apply to tile use by an ad1•erse party of a dtposlt/Otr under subdivision (a)(2) 

of this rule." (Emphasis added.)) Wireless One 's introduction of Pong's deposition in its c:nsc-

in-chief will not make Poag Wireless One's witness and, thus, will not transform the deposition 

into "direct testimony." Because the deposition is not direct testimony, 11 was not reqUired to be 

fi led by the October 7, 1997 deadline established by the Order Estnhhshingl'roccdurc. llu: filing 
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of the deposition past that dote simply docs nut aiTcct Wirclc:sli One') ulultt~ to Introduce 11 as 

evidence in this proceeding. 

V. Wlrtltss Ont's Rtbulfal Testimony May Address tht Dtposltion Tt imony of Poag. 

Sprint also is mistnken in its argument that Heaton and Meyer cannot address l'oag's 

deposition in their rebuttal testimony. It rCllSOns that the Commbsion permits only statements in 

prefilod direct testimony to be rebutted.' llowever, the Commission's rules do not contain sudt a 

restriction, nor does the Order Establishing Procedure. which mcrdy provides the dates for filing 

direct and rebuttal testimony. without providing any definitional restrictions. Because the 

Commission's rules are silenl on this issue, the Florida Rule~ of Civil Procedure control. 

Fln.R.Civ.P. I.JJO(c) clearly provides that, "(o)t the trial or henring uny party may rebut nny 

relevant evidence contained in a deposition whether mtroduced by thnt party or hy any other 

party." 

Considering that Poag's deposition cannot be clulmcterizcd ns dtrect testimony but 

nevertheless is the proper subject of rebuttal. and that the Commisston's Order Establishjng 

Procedure requires rebuttal testimony to be reduced to writing und filed prior to hcormg. Wireless 

One had no choice but to address Pong's deposition in Heaton's and Meyer·~ rebuttal testimony. 

lest it be precluded from addressing the matters presented therein. 

or course, much of Beaton's and Meyer 's testimony of which Spnnt complaint d~s rebut Poag's direct 

teJtimony u elaborated on during deposition. 'ntis rcbunal testimony. delineated on Al!athmtnl H of this 

mcmo111Jldum in opposili n. is not objcalonablc and cannot be stricken. 
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VI. Conclusion. 

Contrary to Sprint 's assertions, l'o:tg's deposition docs not constitu· dm:ct tcstnnon~ 

(Fia.R.Civ.P. I.JJO(c)), wns timely fi led. may be introduced ns evidence in \\ lrclcss One's case· 

in-chief (Fla.R.Civ.P. 1.330(n)(2)) and mny he addressed by Wireless One's witncs~cs llcnltln 

and Meyer in their rebuttal testimony (Fin.R.Civ.P. 1.330(c)). Accordingly. Wireless Unc 

respectfully requests that Sprint's motion to stnke the deposition and related tc.\limony be 

denied. 
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Dane Stinson 
l.:lurn A. llauser(Fiorida Reg. No 071!211·1) 

ARTER & HADDEN 
I 0 West !Jrond Street 
Columbus, Ohio 43215 
6141221-3155 (phone) 
6 141221-0479 (facsimile) 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Memorandum in Opposition was served upon 
the following persons by regular U.S. Moil or overnight delivery. postn~:tc prt aid. on this 1 3~~> 

doyofNo•<mb<•, 1997. {_jjj/JJ.l\ &~ 
William A. Adams. E:.q 4 

Beth Culpepper, Esq. 
William Cox, Esq. 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tollohassee, Florida 32399.{)850 

I/6UJ I 
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Charles J. RehwinY.cl. !!sq. 
Sprint Florida. Inc. 
1313 Blair Stone Road 
MC FLTLHOOI07 
Tallahassee, Florida 3230 I 
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Ouc Columhu' ln1ur 

W..hl11£1on, D.C. 
10 Weal IJrood ~tee<, Sun• 2100 

Coturnb"'· Oh"' ~l2 1 S·.}-IU 
I"' Anr,n.. 
~£n h-..ntu.u 

61 41U l ·ll SS u"T'A•"' 
61~1-0479/M>t,.;k 

June 18, 1997 

Via Facsimile (407) 889·1274 and U.S. Mall 

Mr. Brooks Albery 
Sprint-Florida. Inc. 
Box 165000 MC 5327 
Altamonte Springs, FL 32716-5000 

Re: Wireless One Interconnection Negotiations 

Dear Mr. Albery: 

•«< 0..1 C61 4J11'1 l11& 
lntcm('t Add.rc:u ..-..S .. ~'anah..tod4tft Con'\ 

This will con.fum the discussions in the June 17, 1997 conference call with you, Alan Berg. 
Deb Terry, Betty Smith aod Ouistine Catron for Sprint and Frank Heaton and me for Wireless 
One. 

With regard to the reciprocal compensation bill and the 2B CICdit, Sprint will complete the 
process of analyzing the minuto-of-usc data in Frank Heaton's billing bnclcup analysis which you 
received on June 10, 1997 and provide Wireleu One with a spcc:ifie written response by noon, 
Friday, June 20, 1997. We lulve sebcdulod a conference call for 3:00p.m., Friday, June 20. 1997, 
in an effort to review your m;ponse aod finaliv: these matters. We also willmempt to agree on a 
avrl!anism for calod•ring minutca foe future reciprocal compensation billing$. 

With regard to ~I, Sprint agrood to provide us with the same arrangement provided to 
Palmer Wueless, Inc. in the iuu:rim agreement dated Febru&l)' 11, 1997. SpocificaJJy, Sprint 
agreed to waive tho IX lease portion of the proposal previollSly &Cilt to Frank Heaton from the STP 
to the Fl Myers fllndcm for the duration of the Palmer interim agxtXmenL You also agreed to 
choelc with yourpl•nning periOililtll to determino whether any plans ax.iBt to constnlct a new STP in 
Ft. Myers and to ddmni110 if month to month pricing is available for STP service. 

With regard to tho rwcac cbarge option, Sprint d.isagnlcd with Wm:Jess One's position 
outli.ocd in my lcacr of JUDC 11, 1997. Spccific&J.ly, it is Sprint's po:ition that the 
Telccommunieationa Act or 1996 and the FCC's Local Competition Order docs not affect the 
relationship between Sprint iod its customers. Rather, it only impar-ts the relationship between 
carriers. On that ba .is, you indicated that it is your intention to continue t11e reverse toll option 
charge of 5.88 cent.s/mou. 

_j 
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Mr. Brooks Albery 
June 18, 1997 
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ARTER & HADDEN 

The logical consequence of your position is that Sprint must compensate Wu• less One for 
al l reverse charge option minutes of use terminating on Wireless One's network. Bccansc all of the: 
reverse chnrge option traffic is terminating on Wireless One's network at :he Spnnt Ft. Mycr~ 

tandem and Wireless One is switching and lranSpOrting that tra.ffic throughout its service area, 
Wireless One's swilcll is operating as a tandem and the higher Type 2A tariff rates must be paid to 
Wireless One until lower rates can be reached in these interconn.ection negotiations. Some state 
Com.m.issions, like Ohio, have reviewed this issue and detemlined that, where a carrier's switch 
serves a geographic area comparable to the area served by the incumbent LEC's tandem switch, the 
appropriate rate for the canier is the incumbent LEC's tandem interconnection rate. ~. ,,g.> In 
the Matter of the Petition of MCJ Telecommunications Corporation for Arbitration PursUDnt to 
&crion 151(b) of the Telecommunications AcJ of 1996 to £slabli.th an JnJuconncctlon Agru mcnt 
wilJr A.meritech 0/lkJ, PUCO Case No. 96-88-TP-ARB (Arbitration Award a t 18). Frank Heaton be 
sending you his computations of this issue. Sprint agreed to r.:=pond to these is~ues during the 
confc:mlCC call this Friday at 3:00p.m. 

cc: James A. Dwyer 
Frank Heaton 
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ATIACIII\tF.NT ll 

TI1c following segments off lc~ton's aud Meyer's teslllnun)' properly reb ·ts Sprint 
witness Pong's direct testimony as elnbornted on during his dcpostt ion, b not ob -ctionablc and 
cannot be stricken. 

WITNF.SS OIRF.Cl'I){F.IIt iTI AL TEST IMONY SF.GMF.NT 

Meyer Rebuttal p. I, II CJ -12 (beginning ·· nu~ 

tc:~t imonv "l 
Meyer Rebuttal p. 2. II. 6·21. pp. 7 · I I (all ). 

p 12. II 1-5 
Heaton Rebutllll p. 1.11 ll -10 (beginnins " ln 

adduion . .. and ending 
.. 0 I'JII 1.9") 

II eaton Rebuttal p. 2. II. 20-21: p. 3, II. 1-5. 
I Ieaton Rebuttal p, 5. II. 13-22: p, 6, II. 1-3. 
I Ieaton Rebuttal p. 7. II. 21-22: p. R. II . 1-2 

(cndinR " .. end ollicc~. ") ·-
Heaton Rebuttal p. II , II 6-15 (beginning "In 

hts deposit ion .. ": II 17- 18 
(cndin11" tandem offi ce"): 
p II . I. 22 · p 12. I. I 
(beg1nning ... " In essence ... " 
cndinlt " ... TI1is is wron~t"l 
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