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By Hand Delivery
Blanca S Bayd, Director
Records and Reporting
Florida Public Service Commission

4075 Esplanade Way, Room 110
Tallahassee, Florida 32399-0850

Re:  Petition of IMC-Argico Company for a Declaratory Statement
Confirming Non-Jurisdiction Nature of Planned Self-Generation

Docket No, 971313-EU

Dear Ms. Bayo:

Enclosed for filing on behalf of Florida Power & Light Company are the original and fifieen
(15) copies of Motion to Dismiss IMC-Agrico Petition for Declaratory Statement in Docket No.

971313-EU. Also enclosed is an additional copy of the Motion which we request that you stamp and

: return to our runner.
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A . If you or your Staff have any questions regarding this filing, please contact me at 222-2300.
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Very truly yours,

s 4 4k

Charles A. Guyton
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ORIGINAL

BEFORE THE FLOR[DA PUBLIC SERVICE COMMISSION

In re: Pemion of lMC«Agnco Company ) Docket No. 971313-EU
for a Dedaratory Statement Confirming ) :

Non-Junsdncﬁoual Nature of Planned ) Filed: November 19, 1997
Sell‘-Generation S - )

] onda Power & L:ght Company's Motion to Dismiss -
IMC-Agnco Petition For Declaratory Statement

Flonda Power & }_1ght:Company (*FPL"), pursuant to Florida Administrative Code Rule

25-22. 037(2) moves the Flonda Pubhc Service Commission (“Commission”) to dismiss or

summanly deny th’ " 'p ) _on for dec!a.ratory statement filed by IMC-Agrico on October 10, 1997

in Docket No 971 313‘-EU As grounds for its motion, FPL states:

< 1. | Contemporaneous thh the filing of this motion FPL has petltloned the
Com:mssmn for lea | ‘.to mterveme in Docket No. 971313-EU. FPL’s petition to intervene fully
address FPL‘s substant:al mterests in thls proceedmg and how its substantial interests will be
affected by the Commnssnon 8 dnsposmon of ﬁns case.

2 The Commlsmon 5 notlce of the IMC-Agrico declaratory statement request was

published in. the vN’ vemb 1, 1997 Flonda Admlmstratwe Weekly. FPL’s motion to dismiss the

IMC-Agrico. petltlon m bemg ﬁled w:thm 20 days of the publication of the notice of the petition.
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) IMC-Agnco's Petition Should Be Dismissed
~_or Summarily Denied Because it Seeks a
o Dedaratory Statement as to Partiu
& Other than IMC-Agrico.

Both the statute and Comxmsslon rule pursuant to which IMC-Agrico seeks its
decia:atory statement reqmre thnt the pentnoncr show how a statute, rule or order applies to the

petmoner Secnon 120 565 Flonda Statutes (1996 Supp.) states jn pertinent pant:

] ;g,(!) Any“mbstant:ally affected person may seck a
declaratory statement regarding an agency’s opinion as to the

L apphcablllty ofa statutory provision, or of any rule or order of the
i agency, as it apphes to the peutloner s particular set of
’g.clrcumstances T

Similarly, the Comtmss;on 8 declaratory statement rule, Rule 25-22.020(1), F.A.C. provides:

SN '_‘(l) Any person may seek a declaratory statement as to the

S apphcablhty ofa specnﬁc statutory provision or of any rule or order
. ofthe Cormmsslon as it applies to the Petitioner in his or her
R partlcu!ar set of c:rcumstances only.

4, ”"Bunldmg upon the scope ‘of the statutory language in Section 120.565, Florida

Statutes, Flonda courts recogmz,e that 1t is improper to use a declaratory statement to determine

the appllcab:llty of a statute or rule to the conduct of another person. In Manasota-88, Inc v,

Gardinjer, 481 So 2d 948 (Fla lst DCA 1986) the First District Court of Appeal upheld the

denial of a declaratory stm,ement where Marmsota—BS an environmental group, sought

declarauons as to the apj hcabxhty of the mr polluuon permit statutes to the phosphate industry in

general and as to Gardimer m pamcular The court noted that the declaratory statement petitions

“were demed because thcy sought ab de-c.larauon as to.the effect of the statutes on third parties,

contrary to Sectzon 120 565" and aﬁ’u‘med the:r denial.




R The 'Coxtn’rriés'ioh'has reached the same conclusion in applying its declaratory

statement ruIe In 1990' Intermedta Commumcauons of Florida, Inc. sought a declaratory

statement from‘the Comrmssuon that its lease of dark fibers from Tampa Electric Company

would not make Ta.mpa Electnc a teiephone company subject to Commission jurisdiction. The

Commission declmed to 1ssue the declaratory statement, holding:

[A]n agency rnay not 1ssue a declaratory statement to one person
‘ for the purpose of determmmg the rights and duties of another
‘person.. Section 120.565 states unequrvocally that “[a] declaratory
- _statement shall set out the ¢ agency s opinion as to the applicability
of' 8 specrﬁed statutory provision or of any rule or order of the
o agency asit apphes t0 the petitioner in his particular set of
‘circumstances only.” It does not say that an agency can determine
o the apphcabrhty of ¢ statutes rules or orders to a third party.

6 Applymg the plam Language of Section 120.565 and Rule 25-22,020(1) and this
case law. to the petmon shows that the Comrmsslon should deny the declaratory statement
sought IMC-Agnco seeks to determme the applicability of certain statutes and orders not only

to IMC-Agnco but also to “the lessor that will hold legal title to the Project, or any of the

lessor’s panners " 1IMC-Agnco petmon at page 1. IMC-Agrico’s attempt to have the

Comrmssxon issue a'declaratory statement a3to entities other than IMC-Agrico is an improper

attempt to have the Commrssuon rssue a declaratory statement regarding a third party. Itis
inconsistent with the plam meamng of Section 120.565, Florida Statutes, the plain meaning of
Rule 25-22 020 Flonda Admrmstratrve Code, the holding in the Mannanm case, and the

Commlssnon s deClSIOll in the lm.mndm case, The request should be denied.




7. When the rehef requwted by IMC-Agrico ("IMCA”) is closely examined, it is clear

that the only substantxve request is as to other parties. For example, IMCA seeks a declaratory
statement that the pmposed tra.nsactlon will not “cause IMCA as the beneficial owner, or the
lessor that wﬂl hold lega.l utle to thc Pl‘Oject or any of the lessor’s partners, to be deemed a

public utlhty.....” IMC-Agnco petmon at page 1. While ostensibly IMCA also seeks a

detemunatmn as to ntself consldcr how nonsensical that request is. IMCA is the purchaser or
lessee of 120 MW of capwty sold by another entity or entities. As a purchaser IMCA is not and
could not be a “publlc uuhty" or subject to the Commission’s regulation. If ther: is a retail sale

that glves rise to pubhc uulny 3tatus &nd Comrmss:on regulahon it is a sale by either the

partners}up (thc “lessor" m lMC—Agnco § petition) or the partners (the “lessor s partners” in the

petmon) Thus, thc ennre thmst of the declamtory statement is whether an as yet unestablished

entity wluch cannot petmon for i declaratory statement because it does not yet exist will be

makmg a retaxl sale to_ ]MCA that wﬂl gwe rise to the entity bemg a public utility subject to

Commlssuon junsdlctnon IMCA should not be permitted to request a declaratory statement as to

a th:rd party, parucularly when t.he t}urd party does not exist.

lMC-Agnco’a Petition For Declaratory Statement Is Premised
Entirely upon Conjec(ure And Speculation; It Fails To Allege
Facts Sumcient For The Commission To Issue A Declaratory
"Statement, It Faih To Rnise A Justiciable Controversy.

8 Buned in the mdd}e of IMC-Agrico’s fourteen page petition for declaratory

statement ls the sunpnsmg revelauon that “the definitive Lease and O&M Contract have not yet

been developed ‘ IMC-Agnco petmon at page 7. IMC-Agrico’s lengthy recitation of “facts” i

entxrely speculauon and conjecture At present there is no proposed transaction which the




Commnssron can address” : Th deal has not yet been negotiated. The multiple transactions have

not been commrtted to paper and mgned by the parues ‘Even the' nature of the entity which

allegedly will contract for the'f'engmeenng, dcsrgn, procuremcnt and construction 0. the power

plant IMC- Agnco petltlon at 8) nnd w_tuch wrll allegedly own the power plant and lease interests
to IMCA and an aﬁilrate of DEPS (IMC-Agnco petition at page 6) has not yet been determined.
It will allegedly be orgamzed as “a partnershlp or equivalent entity”, IMC-Agrico petition at

page 6.

9. By statutevand rul , 8¢ declaratory statement is to be made as to a petitioner’s

“particular set of crrcumstances Wrth all due respect despite the specuiative representnttons of

IMC- Agnco IMC-Agnco has n \“partncular set of circumstances” to which the Commission

may apply statutes or pnor orders and issue 2 declaratory statement.

10.‘ Courts 'have held that because a declaratory statement proceeding is similar to an

action for declar ry Judgement in crrcult court the declaratory judgnient statute and case law

mterpretrng 1t may be used as gmdance Sm_c.s..(lau&hx..ﬁtm 377 So. 2d 32 (Fla. 1st DCA
1979). Thus, mdwxduals seekmg a dec!aratory statement must show that there is a bona fide,

actual, present, and practlcal need for the declaratory statement and that the declaration deals

with a present controversy ag’ to a state ot‘ facts. See eg, Sutton v, Depatment of Environmental
Bmxgg]mn 654 So‘ 2d 1047 (Fla Sth DCA 1995) There is no present, justiciable controversy as

to a state of facts for thc_Conumssnon to address, as there are not yet a state of facts.

‘I‘}r ﬁmdam tal rssue posed by IMC~Agnco is whether a transaction to which it

is not yet commmed _ ‘d whrch may never transpire may resulf in a retail sale by an entity other

than IMC Agnco to IMC-Agnco thus ngmg rise to public utility status and Commission




regulation, The Comm:ssaon cannot meamngfully address this hypothetical state of facts,

Whether the transacuon w:ll‘result m a mali sale is almost emarely dependent upon the details of

how the transactlon 1s'formulated:' 'Thosc details are not yet established, In such a circumstance
there is no “bona ﬁde, actual present and practical need for the declaratory statement,” and an
attempt to issue such a statemem based vpon such the current unsettied circumstances would be,
at best, premature. A( a-minimmn,‘the Commission should Liave some assurance that it is
actually addréssing a real aet of carcumstances

WiEREFORE FPL respectfully moves the Commission to dismiss or suninarily deny

IMC-Agnco s petmon for declaratory statement.

Respectfully submitjed,

S 1 LS
Matthew M. Childd P.A.
Charles A. Guyton
Stee! Hector & Davis LLP
Suite 601, 215 South Monroe St.
Tallahassee, Florida 32301

Attorneys for Florida Power & Light Company




Certificate of Service

-1 hereby ceru@ that on thls the 19th day of November, 1997 a copy of Florida Power &
Light Company s Motton to D;snuss IMC-Agnco Petition For Declaratory Statement was served
by U.S. Mail or hand dehvery *)

Richard Bellak Esqmre o Lee L. Willis, Esquire *
Division of Lega.l Servxces James D. Beasley, Esquire
Fiorida Public Service Commnssxon Ausley & McMullen
4075 Esplanade Way, Room 370" 277 South Calhoun Street
Talirhassee, Flonda 32399-0850 Tallahassee, Florida 32301
Joseph'A. McGiothhn, Esqwre . James A. McGee, Esquire
Vicki Gordon Kaufman - Florida Power Corporation
McWhlrter Reeves McGlothlm, Post Office Box 14042
Davidson, Rief & Bakas, P A, St. Petersburg, Florida 33733-4042
117 South' Gadsden Street
Talla.hassee, Flonda 32301

John W, Mchurter, Jr Esqmre i

McWhirter, Reeves, McGlothlm,
Davidson, Rief & Bakas PA.

Post’ Ofﬁce Box 3350

100 North Tampa Street

Tampa, Flonda 33602 5126

Charles A. Guyton

TAL/22890-1
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