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Blanca S Bay6, Director 
Records and Reporting 
Florida Public Service Commission 
4075 Esplanade Way, Room 110 
Tallahassee, Florida 32399-0850 

November 19, 1997 

4\t Stufllluclor Ql\7?,.\ G \~~A\.... 
2 I 5 South Monroe. SUllo 601 

Taltah~ssec. florrda 32301·1 804 

904.222.2300 
90-1.22~.8410 FaK 

Ch111n A. Q~ylon 

901 2?7 3·173 

By Hood Delivtl)' 

Re: Petition ofiMC-Argico Company for a J)eclaratory Stntement 
Confirming Non-Jurisdiction Nature of Planned Self-Generation 
Docket No. 971313-EU 

Dear Ms. Bayo: 

Enclosed for filing on behalf of Florida Power & Light Company are the original and fifteen 
( 15) copies of Motion to Dismiss IMC-Agrico Petition for Declaratory Statement in Docket No. 
971313-EU. Also enclosed is an additional copy ofthe Motion which we request that you stamp and 

-..._ _ return to our runner. 
ACK ~ 

~~ou or your Staff have any questions regarding this filing, please contact me at 222-2300 
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Very truly yours, 

Charles A. Guyton 
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..... ·.·· .. ........... . . ORIGINAL 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

-·- ::-:_,:.: .. -:_· ..... _ _.._'_·. ' 

In ~: Petition:oriMc-Agrico Company ) 
for·~.·· J)ft1ara·tory ~tateu~en~C~nfirming ) 
N ol1-J1Jrisdictional Nature ·or Planned ) 
Self-Generatiola:< ·. ) 

Do~ket No. 971313-EU 

Filed: November 19, l99'i 

· Florida l'cnver & Light Company's Motion to Dismiss . 
. · :.JM<:;-AgficoPetitioo For Dedaratory Statement 

Florlda·P~Wer&:Ligh{Company(''FPL"). pursuantto·Florida Administrati.Je Code Rule 
~- _'· _·_, .. ,:-. -.. _ ..... · __ ,_ :·:·· · ... ::_' :;._:·_ -::<:-<.:<_. :;·;~ : ',_: .. :'··_:_: __ :_',:_.' _.- _:_ 

25-22.037(2), m§y~ the FJorldfl Public Service Commission ("Commission'') to dismiss or 
.-,, 

summarily den}' the P~tton fof d~~atbry statement filed by lMCMAgrico on October 1 0, 1997 

in DockefNo.97J~t3-EtJ'. ·;As~oundsforits motion, FPL states: 

I . · Conteittporan'eous With the filing of this motion FPL has petitioned the 

Commission for l~ve to interV'ene inDocket No. 971313 ~EU. FPL's petition to intervene fully 
, __ ... . ·_ ·. . .·. ~ . "·. '. · •. '.·.' ·' . ; . ' . .·> ','. " . 

address FPIYs 5llbstanclalinterests in this proceeding and how its substantial interests will be 

affected by the Co~ion's disposition ofthis case. 

2: The c~.rurussion's notice of the IMC-Agrico declaratory statement request was 

published in the l'-fovtmtber7, 1997 Florida Administrative Weekly. FPL's motion to dismiss the 
~--- .. -~_ .. _::_ .-:::_-~·-. __ : .. :_---..-_,.: __ ··-~-:-_::::>. __ ; .. _··· •,;< __ ::_'::'· ·-.-~-- _.·.< 

IMC-Agrico petition is l>eiJ18 filed v.ithin20 days of the publication of the notice of the petition. 

OOCUI1ENT ,NtH·WER·OATE 
,. 
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··:' WC-Agri~'s Petition Sbould·Be Dismissed 
. or ~uDI.UarilyDenied Because it Seeks a 

, Det1aratoryStatement as to Parties 
.· .·· O.ber than JMC-Agrico. · 

'}ioth ihe stBtute and ~ommission rule pursuant to which IMC·AgriCO seeks its 

declaratory stS.tCJilentreq~ire:tiJat the petitioner show how a statute, rule or order applies to the 

petitioner, SecttonJl0.565;Fl~rida·statutes. (1996 Supp.) states jn pertinent part: 
~,:·;·:.<> .. ··. ··.~-;.._.,.·,:~ .·•.-.. ·;. _., ... , ,. ~ 

. ,< .. (l)Anysubstan.tially.~ected per5on·mayseek a 
declaratory statement regarding an agency's opinion as to the 

, .app~cability, ofa statutory pr~vision, or ofany rule or order of the 
.. as~<#. 85It applies to the petitioner's particul8r set of 

·. · circUlnsianees; · 

Similarly, theC()~~Il's ~eclaf8tory ~ent rule, Rule 25-22.020(1), F.A.C. provides: 

. . : (t)Art~~e~soniilayseek a declaratory statement as to the 
appliCfibiljty of a specific statutory provision or of any rule or order 

•.· ofthe Commission as itapp~es to the Petitioner in his or her 
··particular set of circi.unstances ·only. 

. ·~ ' . . . . . . ; - . .. . . . . . . '. 

. ~ ' : .. ·.: :'' '.". ' '-: . ' '. ::·: ':' . : . ' .. ·.. . .. : ', ' . ' ' ' 

4. BuiJclingup~nthe scope ofthe statutory language in Section 120.565, Florida 
'·.·'· ... ·:·· .·.'· ... 

Statutes, Florida cour1srecogt}ize tlmtit is improper to use adeclaratoty statement to detennine 

the applicability ofa·au:tti~e or ride. tO the conduct of another person. In Maoasota~ss Inc v 
. ,'."·,, :;· 

Gardinier; 481 S(l.ld 948 o:Ja .. J st DCA 1986), the First District Court of Appeal upheld the 

denial of a deelar~tocy.s~ent where Manasota-88, an environmental group, sought 
'· ' '• '' ,· . •' . ' ··, . ' ': ': ' ~: . 

declarations ~to t.h~·8ppu~al>ility oftlte akp~Uution pennit statutes to the phosphate industry in 
< ' ..... ' ... ~_·, ' ' ~ :, ' • '' ' .• ' ' • " :. ; ' ' .) ,·· ' • ' 

general and a5 to Ga.rdiilie; inp~ctiJIU'. The court noted that the declaratory statement petitions 

''were denied beCause··tb#~~gbta d,edaration as to.the effect ofthe statutes on third parties, 

contrary to•·section i2o.56s." ind~ed th~r· denial. 
,. · ..... ,· .... ·, .. ·:,,,·.:'·.··:·' ;,.,· ....... :·.-: :.· . ' ' 
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5. 'fhe (:ommissiof1 has rea~ed the same conclusion in applying its declaratory 

statement ~~~.,;It1-J99bintCI~~dia"c(>~unications of Florida, Inc. sought a declaratory 

statement 'fromibetornlnissi~~thiltits lease of dark fibers from Tampa Electric Company 
; .:_ ',•, -- ., ' ' 

would not makeT~pi E~ectric a telephone company subject to Commission jurisdiction. The 

Commission declin&fJo .issue the declaratory statement, holding: 

.... :[A]~:aS~cfiDflynotissue a declaratory statement to one person 
> fortfie puip~se ofdetennining the rights and duties of another 

person. Section.l20.565states unequivocallythat" [a] declaratory 
stAtement shall set out the agency's opinion as to the applicability 
o,fa s.PecifiCti sttit1Jtory provision or of any ruJe or order of the 
agency as it applies toJhe petitioner in his particular set of 
circt.UtlStances only.'' . It does not say that an agency can detennine 

>the.····aPPllCabilityofstatu.·· tes;ruJ .. es or orders to a third party .. 
. ,, ____ -, - .- .... - .. ··' 

In re· PetitionforDeclaDt{)cyst#tementResiwtins Lease oC'Dark Fiber' and Other Facilities 
' . ~ ' 

6. · . Applyirtgthe plairi'language of Section 120.565 and Rule 25~22.020(1) and this 

case law. to the peti#on sbQ"'-s #t the Commission should deny the declaratory statement 

sought. JhlC~A.griC() SeekS t9 deten!line the applicability of certain statutes and orders not only 

to IMC-Agrico, butaisot() "thelessorthat will hold legal title to the Project, or any of the 
' ' -:· .. , ·,- '- ' --·· '-,; 

lessor's partncis.'; ;IM~~Agrico petition at page I. IMC¥Agrico's attempt to have the 

Commission issue_ a deehtratory. &tatement as to entities other than IMC-Agrico is an improper 

attemptto hi~~theC~nttrU~si()nissue a declaratory statement regarding a third party. It is 

inconsistent with the plain mearurtgofSection 120.565, Florida Statutes, the plain meaning of 
' - ,.-; .-.- , ... , ... ·.·.::- . .-_:-- ........ :.--:-.---_,.-._.-.:_' 

Rule 25·22:o2o, F'lorid~iAdlllini~J~e Code, the holding in the Manaaota case, and the 

Commission's decisioriintheJ.ntertned,jR case. The request should be denied. 
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7. When th~ nill.ef~uested by IMC~Agrico ("IMCA") is closely examined, it is clear 

that the only subStari~ve request is as to other parties. For example, IMCA seeks a declaratory 

statement.thatthe pfupo~ed tianstlction will not "cause IMCA as the beneficial owner, or the 
:·: . ·;: >· .... :··>· :~ :.··.':-'::,_·_·_.<:·; . :·:" . >_~· 

lessor that Witt hold legal titleJo the Project, or any of the lessor's partners, to be deemed a 

p1Jblic utility .... " IMC-A.srico petition at page J. While ostensibly IMCA abo seeks a 
-. '~ : . ' ' . . ., .. ' .. 

' ·>,·· .. ::--:·:.:--_' ............. ·, 

detemiination as to itself, consider bow nonsensical that request is. IMCA is the purchaser or 

lessee of 120 ·MW:of tapaenY sold by another entity or entities. As a purchaser IMCA is not and 
. ~ ·.:' '.-: ' :.: ':-:(:· :: .. -~·_:.·,·;-" . 

could notb~ a "public utility;, or.siJbject to the Commission's regulation. If th~..: is a retail sale 

that gives rise t() :pubJiC: utility status and Commission regulation, it is a sale by either the 
' . ' . . . ·' : ' . . ',' ' .· ·,, . ·"· .' -~." ' ' '' ' ' . ' ' . "". i " . . ' 

partnership (the ''l~s()f'• in IMS·~gnco' s petition) or the partners {the 1'1essor' s partners" in the 

petition)~ ThuS;. the e11tir~ thrustoftbe declaratory statement is whether an as yet unestablished 

entityw_hicbbanllotp~titionfor adeclkatory statement because it does not yet exist will be 

making a retail we tO IMCA that wiU give rise to the entity being a public utility subject to 
' ' 

Commis~oO:junSdictio~. IMCAshould not be permitted to request a declaratory statement as to 

a third party)pariicuJarlywhen the t}Urd PartY does not exist. 
, .. · ', .. ·, 

.·· ·rMC-Agrlto'll Petition For Declaratory Statement Is Premised 
· Eratire)Y upon Conjecture And Speculation; It Fails To Allege 
.Fa~ Suffici~nt }for Tbe Comm inion To l~~tue A Declaratory 
Stateu.ent; It F~aiJ. To llaiSe A Justiciable Controveny. 

8;. Buri~dinthe mid~e ofiMC..Agrico's fourteen page petition for declaratory 

stateltlent is the surprising revelation that "the definitive Lease and O&M Contract bave not yet 
~·, .... ~ ... . . ........ ' . . .:- .... :· . . .. •, . ; ..: ·. ·'··· .·. ' ... ·. : 

been del/~loped.'':.}Mc-Agricapetitionat page 7. IMC-Agrico's lengthy recitation of"facts" is 

entirely·specuiati()niUl.~:fol'ljectU..e. At present there is no proposed transaction which the 
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Commission canadJress:.'fbedeal.has.il~tyetbeennegotiated. The multiple transactions have 
!·::,, ·:<-

not been committed to p~Jl~ lllUl si~ by th~~anies. ·Even the JU\ture of the entity which 

allegedly will contract for the~engineering,design; procurement and construction o; lhe power ·'' - .. -,. ,· . - ··: ··_.._-' 

plant {IMC·Agrico pelitioh atS)and Vl}li~hwiUallegedly own the power plant and lease interests 
' ~- . . 

to IMCA and an affi.Hate ofD~PS (IMC·Agrico petition at page 6) has not yet been determined. 
,, ..... ,. ' ;·,/-·' ,, ' 

It will allegedly he organized ~.''a ~aririefship or equivalent entity'. IMC.Agrico petition at 

page6. 

9. By statute ·a.qdr\Jte, ~deeJaratory statement is to be made as to a petitioner's 

"particular set o(circurns~~-" ~ith all due respect, despite the speculative representations of 

IMC-Agrico~ IMC·~eo flas n~"particular~· of circumstances" to which the Commission 

may apply statutesor~prior_o~dc:rs and issue a declaratory statement. 
;: ,·,·' 

10. · · Colllts luiye 1leld that becau~ a declaratory statement proceeding is similar to an 

action for declaratoryjudgeinentincitcuit court, the declaratory judsment statute and case law ' . ' .. :· ''' ' -~- . :: '.. . . ' .. --~ . ; ' ' . 

interpretingitrnay,beused asgwdari~. ;see e.f&., Couch y StatQ, 377 So. 2d 32 (Fla. 1st DCA 
' ~ . ' . ·, -~-: -~y ,• .-- ' • 

1979). Thus., individuals. seeking a declaratory statement must show that there is a bona fide, . - ' : . 

actual, prese(lt, :~d Piactica.l n~ fpr the declaratory statement and that the declaration deals 
. ' '~- . ; -": '' '•' - ·. - ' . . . ' 

with a present contro~ersy as to a state of facts. .5.= .c.g,. Sutton y Qepaument of Environmental 

Protection, 6s4s"o. 2dlo47 (Fla. Sth DCAJ995). There is no present, justiciable comroversy as 
. . - ,-.-- . ·:. .,.· __ --·- .- ,:;.:-.:·' ' 

to a st4te offacisfof, t1leCoi1Uilissiorito address, as there are not yet a state of facts. 

· I L. : ,.J'hefundalnental·ifi'lle posed by IMC.Agrico is whether a transaction to which it 
·' '' ·: :_ ';'/- ' '-~ .. ~- ·-;· .' '·, . ' ·,-"' 

is not yet cO~~~'iiJld ~ch triay never transpire may result in a retail sale by an entity other 

than !Mc-Agricc) to IMC-J\grioo; thus giving rise to public utility status and Commission 
-· ... ·· .,,·_·_;,'::"'\·.,·:-· :·; ..... · .... ··.-. ··;·.·: ,-_: .· ' ' '. 
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regulation. The Comrni!JSion ca.nnotmeaningfully address this hypothetical state of facts. 

Whether the trrWactian_will re&illtifta retail sale is aJmost entirely dependent upon the details of 
- ;··,.-; . _-_ .. ,,·;-- ,._ ,.-.-.- ··-->-.--.-'.- -.·:.·, -.,o.-,- __ ., -' . 

how the transaction isfO;nnulated. Those details are not yet established. In such a circumstance 

there is no "bona fide, ~al, pre8entand practical need forth~ declaratory statement," and an 
_.:-~- '. - ., '·_- ' ;- : ' ._ ',' . ' ' _, ... 

·':·-·,_·,-_- :.--' '_-_. < _,_: _-, : ..... < -·. ~----.- '' :. _:_, -_· ' . --~-

attempt to issue such a siatemeOt. based upon such the current unsettled circumstances would be, 

at best, premature. At a minimum, the Commission should have some assurance that it is 

actuallyad~ressing ~a rel!lsef ofCirctirnstanees. 

WHEREFORE, ppLresp~fully moves the Commission to dismiss or sunainarily deny 

IMC-Agriro'.spetition f()r deelarato,Y'·statement. 

Matthew M. Chil , P .A. 
Charles A. Guyton 
Steel Hector & Davis LLP 
Suite 60), 215 South Monroe St. 
Tallahassee, FJorida 32301 

Attorneys for Florida Power & Light Company 
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Certificate or Service 

lhereby certifY that on.this the 19th day ofNoyember, 1997 a copy of Florida Power & 
Light Company's Motionto I)ismissiMC~Agrico Petition For Declaratory Statement was served 
by U.S. MaH or hand delivery(*)·· . · 

Richard Beli~;Esquir~ ~ 
Divisio'n. ofLegalSery1us 
Florida PUblic SerVice Coinlnission 
4075 EspianadeWay,Room37o, 
Tallahassee, Florida 32399..085Q · 

Joseph A McGlothlin, Esquire • 
Vicki· Gordon·Katitman 
McWhirter. R.ee\Tes; ~cGiotblin, 

Davidson,. Rief& Bakas,. P .A. 
111 South Gadsden Street : · 
raJtihassee,.·FJorida3230l 

John W. ~c)\'hirte;, :Jr.; Esquire · 
McWhirter,·· Reeves,• McGlothlin, 

Davidson,· Rief&Bakas,··P.A: 
Post Office Box 3350 
1 00 North} amps Street• .. · .... 
Tampa, Florid~ 3360f~S 126. 

TAU22890-1 
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Lee L. Willis, Esquire * 
James D. Beasley, Esquire 
AusJey & McMullen 
277 South Calhoun Street 
Tallahassee, Florida 32301 

James A. McGee, Esquire 
Florida Power Corporation 
Post Office Box 14042 
St. Petersburg, Florida 33733-4042 
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