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BUORJ: THE PLORIDA PUBLIC SERVICE COMMJSSIOO R 
IGtNAt. 

In Re: Petition of Plorida Power.& 
Light Company to Relolve a Tenitorial 
Dispute with Clay BJeetric 
Cooperative in Baker County 

) 
) 
) 
) 

Docket No. 970512-EU 

Piled: November 24, 1997 

POST BEARING BRIEF 
fLORIDA POWER 4; LIGHT COMPANY 

Florida Power & Ugbl ~ ("FPclL "), pura1&Dl to R.uJe 25·22.031(3), Fla. Admin 

Code, llld Order No. PSC.97·1310.PHO.£U (October 22, 1997) IUbmlu thiJ post·hearina brief 

and states: 

Summary 

Tho Commission's expreu authority to resolve territorial disputes between an investor-

owned utility such u PPclL and a rural dec:uie cooperative such u Clay Electric: Cooperatjve 

("Clay") is set fonh in Section 366.04(2Xe), Florida Statutes ( 1995) and Rule 25-6.0441, Fla. 

Admin. Code. This weiJ..tett.lecl dispute resolution authority is inextricably linked to the mandate 

siven the Commission to exercise "JurUdletion over the planning. development, and maintenance 

of a coordiNted electric: power grid throushoot Florida to usurc an adequate and reliable source 

of energy for operational and emergency pwpoJCSin Florida and the avoidance of further 

uneconomic: dupllcation of generation, transmission and distribution facilities Section 366.04(5), 

Florida Statutes (199S); Lee County Electric Coopmtjve y. Mub, SOl So 2d SIS, 587 (Fla. 

1987). Thus the Commiaion hu been cbarpl with the duty to avoid the economic waste and 

resulting ioeffic:lenc:y of two utilities "rac:ing to tcrve" a particular cuJiomer or territory !iWf 
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Power Comoany y. Publjc Service Commjssjon. 480 So. 2d. 97 (Fla. 1985), Gulf(.put Electric 

Coopmtive v. Florida Public Sgyjce Cpmrnjesjon. 462 So. 2d 1092 (Fla. 19KS). 

R.elolvlna a territorial dltpute oonslatent with these judJcl& and leaUJallve mandates I• a 

relatively straipt-forward proceas pu11Uant to Rule 2S-6.0441, Fla. Admin. Code. The rule sets 

fonh three principal factors for the Cocnmission to examine in each dispute. F"tm. the Commission 

lllWl ..,aemially examine the c:apabi1ity of each utility to provide reliable electric aervlce whh itt 

eximna or additional facilitlea. Rule 2S-6.0441(2Xa), Fla. Admin. Code. Second the 

Commluion muJt look to tho natu.e of the aru in ql .:stion. inclu.dlngthe present and future need 

for utility services. Rule 2S-6.0441(2)(b), Fla. Admin. Code. rmally, the Commission musa 

det.ennine the COlt of each competing utility tQ provide the necessary distribution, subswion and 

transmlasion f&c:ilit1es ro the diJputed area. Rule 25-6.0441(2Xc). Fla. Admin. Code. 

Tbe goopapblc facti c:oocemlna the Instant diJpute between FP&:L and Clay are not 

complex. Indeed, the location and nature of these facilities are not in dispute as the patti.., have 

stipulated to IJsue Number 7. PP&L's dual-fed Wiremill substation ia loc:ated approximately 1/4 

mile from the River City Plutics facility which is located in an indunrial parlc where FP&d. 

already serves another CUJU>mer. Clay's closest substation, with only one feeder, ia 

approximately 3.7S mil.., away ftom this aervlco point. AJ neither utility currently provides actual 

service to the River City Plutics facility both utilities would have to UJC additional facilities to 

provide electric service.' 

' Clay bat provided constNctlon ten'ice to the River City facility. The proviJion ofthla 
service wu the IUbject of Order No. PSC-97-1235-PC().EJ. That order tpecilica!ly noted that 

the provillion of 111ch eervico could not be a &ctor In predetermlnJna the luues addreued at 
bearina and that Clay would have to rcmovo IUCb service if the Commluion awanb leMco to 
FP&:L. Order No. PSC-97-123S-PCO-EJ,at page 3. 
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N then is DO isale U to the distances irvolvcd in bringinj servicQ to the dJJputed area, it 

is abundantly clear that the Commission •• contidctation or noreswy additional ficllities ahould be 

resolved In PPclL'• favor. PPclL only needs to nan 1 threc-plwe Hne from one of its feeden at 

the Wtternilleubttation to tbe point of service, approximately 294S feet. Clay mutt in tum add 

cooling fans to lu eubiiWlon trlnlformer and step-up ttansf'onner, rebuild .6 miles of single phase 

line along Rhodeo Road, and add new ~phase line for approximately .8S miles. 

Rule 2S~.o.44 l(2)(1) abo 00111emplalel the contideritlon ofrellablllty. Apln. 

consideration oftbis fidor abouJd be raolvcd in FP&L's behalf: Jgnorins momenwy 

interruptions, and Including transmiPion outaaes ror FP&L, there has been only I total or 

approximately I hour and 39 minutes of outage time that would have impac1ed the disputed area 

over the put fJVC yens. Clay, oo the other band, hu experienced 8 houra and 13 minutes or 

outases intpaaing the diaputed area over the lUI three year~; a rae~ or or over S times the amount 

experienced by FPclL. Aocordjngly, considering both the facilities necessary to serve the disputed 

area and the rcllability or cacb utility in delivering that service, the CornmiJJion should find that 

appUcatlon of Rule 2S~.0441(2)(a) to the inst111t facts can only support a flndlns thAt PP&L is in 

1 better position to provide ravicc to tho disputed area. 

An examination or the area in question also supports resolution of the factors enunciated 

in Rule 25-6.0441(2)(b), Fla. Admin. Code in FP&L'a favor. The area in question is CSICIUially 

111 industrial park where FP&L already provides service'. It iJ reasonably foraceable that since 

there are twO other lots in the industrial park available, that more industrial ae~ivity wiU eventually 

3 FP&L provides terYice to Florida Wtre .t: Cable which ia located immediately adjacent to the 

unclevdopod portiool of' tho park itJd£ Eueodally the entire area fUnctions u the industrial park. 
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be siruated in the area. As FPclL already provides leMee to another indu.arW a.utomer located 

in the area (Florida Wtre & Cable), FP&L is best suited to serve the mnal.nder ofthiJ indusuial 

park. including the River City Pludct facility. 

Given the disparity ofdistancet from each competing utility's substation to the point-of-

service it is not surprising that. the cost• usociated with Clay's additional facilities nec:c.uary to 

bring basic three-phase service to this delivery point arc significantly higher tlwl FP&:L' a. 

FP&L's cost ofbringins basic t.breo-plwc terVice the area is l(']f'Oximlldy $20,SSO. Clay's cost 

would be at least S9a,ooo. Certainly a cost differential of clote to sso,ooo is a significant amount 

in the application ofRule 2.S-6.0441(2)(c), Fla. Admi11. Code. That is overS times the amount 

found to be "relativdy small" in GulfCoul Electric: Cooperative y. Clack. 674 So. 2d 120, 123 

(Fla. 1996). As such the Commluion abould find, upon reviewing tho evidence adduced at 

bearing. that FP&L il ablo to provide wvic:e to the diJputed area at the least cost,, 

As all three primary fictoo set forth in the Commission' a territorial dispute consideration 

rule mitigate towards FP&:L, the Commission can and lhould award service to FP&:L on that bui..s 

alone There is simply no reuon to consider the secondary factor of customer preference set 

fonh in Rule 2S-6.04-41(2)(d), Fla. Admin. Codo u that factor ia only at iasuc if the other 

principal factors arc substantially equal. Since they arc not, customer preference simply should 

not play a role in the outcome ofthis dispute. 

J As disa1ssed below in greater deui~ the disparity in costs between FP&L'a aervice and 
that ofCJ.y'a is only exacerbated when comparing FP&:L's dual-feed throwover option va. CJ.y'a 
backup generation option or when comparing those same two options &djUJted to provide for 
anticipated g. owth in the dbputod area. 



The Commission's treatmau of customer preference. in .uaules and deciliNll, iJ steeped 

in the 1968 Supreme Court c:uo ofStO()' v. MlYQ. 217 So. 2d 304, 307-8 (Fla. 1968); ~ 

denjoci. 395 U.S. 909, 89 S. Ct.17S 1,13 L.Ed.ld 222 (1969), where the Court ltated, "(a)n 

individual hu no otpnic, economic or political right to service by a partltular utility rm:rely 

because he deems It advantageous to hlmsclf.ft Thus, the Commission may only give 

consideration to c:wtomer preference in the event the other, preeminent dispute conliderations 

factors are ...,..ntjal)y equal. In this dispute Cby bas attempted to tum Storv y, MI)'O on ita ear 

and Jet c:wtomer pre:f'1111 eoce drive the Commialoo'a decision making process. 1..'lay would 

interject aiiWidud wbero the Commission must determine the "nature and d\arlcter" of the 

service ~ue~tcd by the customer, despite tbe tcxal absence of any such criteria in tbe statute or 

rule. Moreover, it would appear Oay would have tbe Coowiulon Ignore Ita own rules with 

respect to the proximity of each utility to the disputed area and the ability of each utllity to tcrve 

the diap.ated area in favor of a unilateral detenniaation by a c:wtomer u to which utility offers a 

paqe of real or pen:.eived ter\'ices that is more attractive. Suda a result i1 dircc:Oy at odds with 

S101)' and abould not be countenanced by the Commislion. 

The irooy of Clay' a position iJ that the record shows th_. tbe c:wtomer never really 

~ucstod a quality or nature of lei"Vice that requires the expenditure of well over a million doUan 

for backup gc:oeration. It ia uncontn:lvertcd that what the customer ~uCI!ed wu service that 

would minimize the occ:wrenco of momentary and repeated momentary interruptions, defined by 

the c:wtomer u thoso between 12·18 cycles Oalerators were never rcquCI!od Tiley were 

off~ by Clay, even though the record apin reflect~ that hvlmp generation is 11 best a grossly 

s 



inefficient, expensive and c:lumsy medwlism with little prec iotcd success In addressing the 

customer's awed concerns. 

PP&L, COCib'llhd to Clay'• proposed torVIca, hu otr«Cd service which does in fact 

efficiently addteu tho customer's concerns over momentary and repeated momentary 

interTUptions. FPclL'a pcopoal, wiD& a IWo-of-the-an throwover rwitch would only cost an 

additional S78,S"'7 on top oo tho provision ofatandard lhree-plwe service. Even if Clay' a 

compallbJc o8'er did ICNII1y ICidreu the real need a or the cuJtomer It would do ao at a cost of 

over R2111illion; over 12 times tho cost ofFP&:L'a proposal A aimi1ar disparity exists when the 

future focu mbluervlce neeclJ f'or the area are factored ln. Clay's costJ. lnc:ludlna additional 

substation upgrade~ would inc:rcue by at leut another SSO,OOO. Thus, Clay would expend a 

minimum of$1.2 million dollart vcnuajust over$200,000 for FP&L Even ignoring the fact that 

Clay' • seneruor peckaae does not adequately addreu the customer' • llaJed concerns. the cost of 

the PI oposed tervlce limply does DOt justify such an ~rc. 

FP&L'alocatlon to tho disputed area is not by happenmnce. The customer considered 

this u a factor in chooall\i the lite for hls new facility. The proximity of the location to FP&L'a 

WU'eiJlill substa1iocl is such that the c:ostJ aaaociated with brinaina reliable elcc:trie JCtVice to the 

disputed area are limply much leas than that ofCiay'a This fact ahould not be altered by a 

customer's determination which~ wu bued upon erroneous information both u to the 

ability of the propoaal to meet his llatcd ncedJ and the costs of the electric acrvice provided. 

A balanced application of the prindpal f11Ctors enumerated in Rule 2S-6,0441(2), Fla. 

Admin. Code IUapiU that FP&L is the utility bell situated to serve the disputed area in question. 

Such a determination would be consistent with the Commission' 1 duty to avoid uneconomic 
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duplication or facilities and that of'~ which does not allow for a customer to drive the 

territorial diJpute prooeu. 

laue No.I: 

FP&L: 

luua aad Potltlou 

Wlaat .. tbe lfiOVIpblc deKriptloa or tbe dbputed aruf 

•-ne area llu ladllJtrial park la Baker Cuaty aad Immediately to tbe 

eut ofWlreiDlU aabttatloa. Tb"'arta loduda River City Plastlrs, wblcb Is 
loeated wltbill tbe Industrial park out to FP&L' • hadustrlal eustomu, 
Florida Wire ud Cable. and approdmatdy 1/4 mUe eut or tbe WlrtatiU 
aatmatloe.•• 

Sued upon the poldiona talceo by FPcll. and Clay in the pRhcarina order, it appears that 

the two utilities are in buie .,eemem u 10 the seosrapbk: dacription of the disputed IIU. That 

area is euentlally the industrial parlc located In central Baker county, south or US Highway 90 

(SR 8), no.rth orlnterstate 10(SR 8) and immediately to the eu1 ofFP&L's Wuemillsubstation. 

(Hood. Tr. 16) FPclL already serves one industrial raciiity located within tbis area; florida Ware 

&: Cable. (Hood, Tr. 17) 

Staffbu taken the position that tho geographic description or the disputed area is 

restrietcd to tho River C1ty Plutiea plant lito in Bak.er County, florida. Order No. PSC-97-13 10-

PHO-EU at Jli&C 8 ("Prebearina Onfcr'1. Tbis is an overly restrictive view that only invites 

future disputes within tho iodl.IJuial parlc ittdf. FP&L witness Hood testified that upon the 

completion or the Rivet City Plutie. Facility and wo•lt on the road leading to that facility and the 

industrial park. Baker County' a Chamber of'Commen:c plana to actively rnatket and lldverthe the 

two remainioglnduJtrial parc:eb (Hood, Tr. SS) Mr. Hood also testified tho entire industriAl parlc 

should be c:onsiderod pan of the dispute u whoever ultimately is awarded actVicc will have to 
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cross rigbt by the other two parce1a to get to River City Ptastica. (Hood, Tr SO) Accordingly 

given the close proximity of theM pucelJ to River City Pl&sllct, thea- almllar constitution 

(andustrial), and future development potential, it malcea seNe to consider this entire area u pan of 

the dispute. 

Rule 2S-6.0441(2)(b). F1a. Admin. Codo IUpporu the Commission'• treatment of the 

entire industrial part u put of this diJpUte. That rule requires consideration of the re&[pnably 

fo,...,.....•hle future requircmenu of the area for utility services. Hero, given the marketina plans of 

the Baker County Chamber ofCommen:.o, it is rwonably foreseeable that additional indUJtrial 

&cilities will locate at the parlc. lfthe Commission limiu its dctenninatlon to the lingle River City 

Plutlca fadlity then future disputes are Inevitable. ThiJ Ia especially true if the Commission 

dccldCJ to award the River City Pluaict alto to Clay u FP&L already it serving a customer in this 

region. (Hood, Tr. 17) Acco«<inaJy, PP&L JUgeau that the appropriate SCOfV&pblc reaion at 

issue in this dispute is entire indullrial park area lndudiog the River City Plastica facility. 

bsueNo. 2: 

Wbat it tbe aature ort.be disputed area, lndudlna population, tbe type or 
atUlties lftkiDJ 14 HIVe Itt dtp'OC of urbanization of lbe area, tbt area•t 
proximity to otber utbu amu, and lbt area'• praent and reasonably 
foreseeable future nqulremtoiJ for otbtr utUitlesT 

AD parties (ttlpulated blue): 

Baker Couty it priaariJ)' u apiaaltuMIIand c:oDJa"Vatlon area. bavlnatbe 
Olc.elaaoJcee aadoul WildUie Rdiale. tile Nature Couervucy and Osceola National 
Forat c:omprlsbtJ over laalllu lud area. Tht 1997 projected population of Baku 
Couary it ~717 witla die btc:orporattd area~ of Macekaay ud Cleo Sc. Maly 
popalatJou btUaJ4,10I and 467 retpcct.lvdy. The am la"&est area would be lbt 
area oiSudcnon wllb tome 1~1500 In populatloa. 
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Macb oftlae taJTOaDdiDJ area b deslpated a eoiiSen'atloo, wUd life rd'uL~ or 
rdll&e awaaac:-atarc:u aad aatJoaaJ forau. There: a.re oo nlque or outrtaadiJI& 
or dlstio&abllhl& ceoaraphk features. The area b raraL No oae reside~ In the area 
that is In dispute. 

FP&L, ulnvestoN~waed utDity, bu primarily Kn'tC.I the ceatral corridor or Baku 
County, lndudlq SaadtnOn, Gtea St. Mal')' aad Maedenay. The SaadtnOa 
eomaaunlty, wllkla ladudes the aru aurroundlna FP&L'a WlremllJ aubatatloa b 
approliaaately 5 aaUes ftom tile dty or Glen St. Mal')' and approlllmately7 mUes 
from the city ofMacdtllay. 

FP&L IU'Ves"Approxl•aldy 330 accountala SudtnOa, 300 aceountala Glen St. 
Mary, MOO accoutlla Mac:deaay ud 3000 aceouatlla the aurrouadla& Nral 
area. 

Cay actYes approJbuldy 1,~ cu.atomen In Baku County 111d eome alone 
Rhodaa Road jast eaat ol tile disputed area. Then are no other utUityltr'Vkes 
lftidJI& to NJ"Ye tile lite. 

wueNo.3: 

PP&L: 

Whkla utUJtr hu hlltoricallyltr'Ved the dbputed aru1 

.. FP&L lau~tned the area In and around the dbpute area ror el&bt 
decades. FPAL laaJ provided ltrVlce to tLe Suderaon area alate 1931 and 
the Maedauayarea IIIJice 1926. FP&L baJ provided aervlce to tbe disputed 
areaucem,. •• 

FP&L bu along~ or~ throughout Balcer County AJ Mr. Hood testified, 

Iince FP&L wu incorporated in 1926 and began keeping records, it hAJ served in Balcer County. 

(Hood, Tr. 18) Currently the company serves over 6300 accountaln Balcer County, the mos: 

number of customen aerved by any utility in the region. ld. While Clay abo hu served 

customers in Balcer Coumy for a number or yeara. the total number or customera is aignitic:antly 

less than FP&L. (Dyl1. Tr. 249) Moreover, unlike FP&.L., Clay has never aerved any customer 
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within or lmmedi•teJy aajicentto the disputed uta. FP&.L. in .~ening Florida W~te ct Cable Iince 

1976 hu Indeed provided and continues to provide auch ICI'vicc. (Hood, Tr. 19) 

Sta.fl; in adopting a position that only !he River City PlaSL c:s facility is at issue in this 

dispute, auert that no utility currently provides service to the disfAJted area. Preheating Order at 

P. 9. This position Ignores FPctL's uncontroverted testimony regardina its ICI'vico to Florida 

W'ue & Cable and tho a.imilaritles not only u to geographic location but, more Importantly u to 

tho type of terVIco (commen:lalfrndustrlal). (Hood, Tr. 19-20) Florida Wire & Cable is part and 

parcel of tho industrial area contemplated by Baker County. AJ FPctL hu been the only utility to 

serve an industrial customer in thlJ immediate area, the Commiulon should recognize that FPctL 

is tho only utility to actually serve the di~puted area. 

Issue No • .,: 

FP&L: 

Wlaat is tlae apeckd CIII!Omtr load and euerv vowtb In the disputed aruT 

.. Historical datil Indicate the Uptettd load and enetJY JI'OWlb ln the 

diapeted area to be 1.1% or 1.6 mva tbrouab tile year 2001. Fattorin& In 

River City Plu1Je~lnereaaes those numben to 14.7'.4 or J0.6mva tbrouab 

tho year2001. Additional arowtb (two otbtr lodull"rialaltes) b abo 

con taD plated. • • 

FPctL does not wsrco with tho general concluslon of ata.ff with respect to the 

anticipated inc:rased CUSlOmer load of 1955 kw (13.6 mva annually). Preheating Order at p. 10. 

However FPctL notes that it is reuonably foreseeable to anticipate additional loading due to tho 

other two industrial part pucds evauually bccomins operational AJ FPctL witness Hood 

testified In resporuo to a qucatlon fTom staff' counaeiJayc. It would om be reuonable to usume 

no growth would occur in the industrial park over the next five yars. (Hood, Tr. 78) Mr. Hood 
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further testified that the ldualloed would be d~ent upon thJ type ofindUS1-ia.l facility to 

occupy the twO remaini.na lites; that load eould be u large at River City Plastics or a amaller 

industrial customer. (Hood, Tr. 79) But the loadl would increase with upon those two lites 

becoming operational. ld. 

Issue No. 5: 

FP&L: 

Bas aaa'C"N'ary ud oaneconomlc dupllc.ttion or tlec:trlc racU!tla ta~a place 
lD the vleillty or tbe dllputed uu or In other aru.a or potr.ntlal diJpute 
betwea1 thL atllitlaf 

••Not u to FP&L u It It auvlaa aU operational racUitla wltbla tbb area. 
Allowbla Oay to auve the dbputed area will result la accb duplle.ttlon u 
Oay wm bave t.o lmtall facllltles wltbla tbe l.mmedlate area or FP&L'a 
aiatba& WiremW aubttatlon and usodated dbtributlon Una and add 
aubatatioa eapaclty ... 

M previou.lly discuued, the geographio 11111W'C of thiJ dispute is not at iuuc. FP&L 's 

Wircmillaublwion is Jocatod within 29SO feet from the River City Plastics facility. Stipulated 

lssue Number 7. Clay's closest substation iJ IOc:ated 3.7S miles tTom tho faeility ld The fact that 

FP&:L currently terVes the only indu11rial customer in the disputed area is also not challenged. A5 

FP&:L witness Hood tadfied, the aubstation wu constructed with plans to serve additional 

customers in the undeveloped areas around the subst.ation. (Hood, Tr. 20) The substation a.lso 

hu adequate capacity (44 mva) to serve th1J region. (Hood, Tr. 44) Clay on the other hand :must 

construct a six-phase improvement and line extension program just to bring its faclUtics within this 

same area! (Dyal, Tr. 176-178; 183-184) 

4 This iJ only to provide standard threo-plwe service to the River City Plutlca fa.cility and 
doea not include the additional eost for back up generation proposed by Clay. 
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Given FP&L's hiJtoric service to area immodbtely around iu WircmiU IUbsution, which 

includes the industrial park and area in dbpute, two cooclusions aro readily evident. First, u 

FP&L bas and currently tc:rVeS in the Immediate area of dispute or tho indullrial park, savicc to 

the remainder of the park cannot c:onstltutc uneconomic duplicstion u oo other utility iJ serving 

this area. Second, Clay' a proposed extension Into this area clearly collltitu•es duplication of 

fP .tL •• existina fac:jliries 

Clay will likely attempt co conton the W:u in this case to thote reviewed by the Supreme 

Court in Gu!fCo&st Electric Cooperative y Clart. 674 So. 2d 120 (F1a 1996) where the coun 

found no uneconomic duplication due to, among other lhinp. the existence of a wlf Cout 

Cooperative single pbue line that had been in existence in the disputed area. I d. at 122. Here, 

Clay iJ Ukcly to claim chat by virtue of ita single phase line located to the cut of the disputed area 

that ltsle!Vicc to the indUJtrial parte would not constltute uneconomic dup!icstion. However chat 

cue is fundamentally disdnguit.hable from the instant facu on two grounds F'tfll, unlike this 

dispute, the record in Gu!fCout reflected the cooperative's swus u the historic provider in the 

area due to ita IC:!Vice to a "subsuntial oumbef" ofcu.stomera in the area ld. at 122-23. ln this 

dispute, however, the record only IUppotU the opposite conclusion; namely that FP&L is the 

hiJtoric provider of service to tho diJputod area by virtue orill service to Florida Wire .t. Cable, 

other customers in the area and the proximlly ofiu substation to tho disputed area Moreover, 

and u discussed in more deWJ in luue No. 9, tho cost usoeiated with Clay'a six-phase line 

extension propam ($98,000) iJ not "rdativdy small" u the upgrade considered in GulfCo&st 

($14,S83). Acoordingly, the awl Coast decision provides no auiatancc injustifYins the lei ions of 
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Clay in attempting to extend its line to leM River City Plastics. As such. the actions of Clay 

must be considered uoeconomk: duplication of ICMces. 

FP&L also notes that Clay daimed in its prebearil1g position on this i$1\10 that FP&L's 

construction of the WtremlliiUbstatlon in 1976 somehow constit\Jted uneconomic duplicat.lon of 

services. Yet Clay offered no testimony thlt established it hu f:Yet served or sought to ~eM the 

industrial put erea. Moreover, there wu no evidence adduced a.t hearina that Cll) f:Vt:t objoctod 

to the c:onsuuc:tioo or opentioo of the Wiremill Jbstation in 1976. (Dyal, Tr. 21S-216) Thus, 

there iJ limply DO evideoda1y rec:ord whlcb would IUpporl a findina thlt FP.t.L 'a consuuc:tion of 

tho Wiremill Plbstetion IIOIJICbow consthuted uneconomic duplication of aervices. 

htue No. 6: 

FP&L: 

II ada adUt)' capable or provldlnaaclequ ate and reliable dectric ten1ee to 
the disputed areaf 

uwlaJie botJa adUtla are capable of provldlna dec:tric aervke to tbe area In 
dllpate. pea tlaeiJIImedlate proximity aad aacure ofFP&L'a WlremW 
allbltatloa, PPitl/t aervke Co the aru wW be predictably more reliable than 
that pnpoted to be provided by Clay.•• 

While both utilities are certalnly capable of extending elcc:~ric tetViee to the diJputed area 

and providing terVice, FP.t.L tugesu that tho Commission'• inquiry &hould not ltop at IUch a 

nominal point. Inste'ad, the Cornm.lt.sion &hould decennine which utility Is more capable of 

providing aervico to the dilpUted ¥12· Rule 25-6.0441 (2), Fla. Admin. Code contemplates the 

conslderatlon of cadi utll.ity'a capability in light of the other's ability. In other words, simply 

finding that both utilities could render tetViee to the area is DOt enough of an inquiry The degree 
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of JCtVico quality otnlillly lbould be a ftdor of consideration in tbe evaluation of this component 

or the Coml'llillion 'a mandate. 

Here, IUCb 1 review lead to onty one conc:lusion; namely thai FP&L ia more capable of 

providing JCtVico to the disputed area than Clay. The reasons for this ate aelf~dent from 1 

review ofthe record. rll'lt, tho location ofFP&L'a mating facilit ies. FP&L witness Hood and 

Clay witnea Dya1 boch agrood tbl1 the closer 1 utility'all'lns11lission and diatributlon l'lcilities are 

to 1 customer' a deiMry point for doc:tric ICtVice, th..less likdy that customer will experience 

service related problems. (Hood. Tr. 88-89; Dyal. Tr. ••) It ls limply I fimction of dssunoc and 

the amount of line exposed. (Hood. Tr. 81-29). Thua on that buit alone, FP&L'a capability of 

providins reliable electric servico iJ superior to that of Clay's. 

PP&L abo bu demonsttaled bettor capability and reliability hiatorically in the immediate 

area t«Yie«< by~ two utilltiot respocdvo aubatationa. FP&L hu onty experienced. includini 

transrniulon lntenuptiooa, I total of approximately I hour and 39 minutes of OUia&C time over the 

Jut five yean. (Hood, Tr. 83, 89'; Exhibilll 3, 4) Meanwhile, Clay bu cxpetienc;cd 8 houri and 

13 minutes of out.ageS in tho laJt three yeara. (Dya.l. Tr. 191-192) Additionally, Clay bu 

experienced some 23 momentary interruptions over thia aame period of time. ld. N Clay witness. 

0yaJ testified, "We're (Clay) not llll.Wied with reliability for oxiatina cuatomera ... (Dyal, Tr. 189) 

Cenainly if Clay iJ not lltiafied with Ill own reliability history, the Commiulon should not ignore 

chat factor in dctenniJling wbk:h utility Ia more capable of providing reliable dectric servico to the 

disputed area. 

FP&L abo notes that there iJ 1 real question 11 to wbethc:r, under tho circumslancea which 

Clay bu oft'orod aorvic:e and claimed 1 right to servo this territory. tho Commiulon can find that 

14 



Clay Ia capable of provicfina ICMc:e to the area. Clay witness BllfOw testuied, that the utility hu 

never filed al&ri.ff or other a~pponlna documentation with respect to Itt "load manaaement" 

generator prosram. (BIIfOw, Tr. 137-140) This dcspile that the program or rate hu been in 

existence for leYCI"'1 years. (Philips 111-199) Rule 25·9.052(2), Ft.. Admin. Code roquirea rural 

electric c:oopcrltiYa to file with the Commission any changes to a cooperative's rate ltiUeture 30 

days prior to the final adoption of that atrueture by the cooperative.' The purpose of the rule is 

to allow the Commission to det.ermine whether audl rate atureture or changea thereto are fair just 

and reaiOIIIble.. Rule 25-5-.052(4), Fla. Adm.n. Code. Here, Oay hu essentially deprived the: 

Commlsaioo of itt ability to investigate and determine whether itt load ma-v.gemem with 

generator rate i.s fair, just and ~le. Given the evidenced adduced ll hea.rina with respect to 

the total lack of Ill)' ditcemable foundation for the detetmlnatlon of an applicable generator credit 

within Clay's customer elut, there tbould be real conc:em about allowing Clay to continue to 

employ a rate lbUCtute syaem that bu never been tubmitted for the: Commission's review.• 

fP.tL suaaat that UDder IUCh c:in:wruunca, and until such time u Clay complies with the clear 

requiremeou ofRule 2>9.0S2., Fla. Admin. Code, the Commiaion should not find that Clay i.s 

capable of mending JetViec to the disputed ~~a using a non-<erripliant rate structure. 

Iuue No. 7: What it the loeatlqn, purpose. type, and capadty or each utility's fadlltlea 
uitdna u of the nun. of the petition to raolve tbe tenitorial dlaputd 

1 "Rate atruc:ture" ram to the dualflcation system used ln justifYing dlffCt'CDI rates and. 
more specifically, to the rate relatlonahlp between various c:wtomcr classet, u wdJ u the: rate 
relationship between l!'llelnberl ofa customer e1ass. Rule 2S-9.0St(7), fla. Admin. Code. 

' Clearly, the tubset or CWiomerJ usina Clay' a load rnanaaement with generator rate it I 

customer clau u deflnod by R.ulo 25·9.052(8), PlL Admin. Code. Sec, testimony of Clay witness 
911f0w, (Tr. ISS-162). 

IS 
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AU partla (ltlpulated luut): 

mue No.8: 

FP&L: 

FPAL'1 ailtloa fadllt la In Baker County lnd ude a traiiJmlulon llnt, tbt 
Balchria-Columbla 11Skv line; two distribution aubstatloru, Macdtnny 
Subltldoa ud WlrtmW Substation ud a dlstrib&~tlon ayattm wblcb ltrVa 
cuto•en la Balcer County. Tilt B.aldwln-Cotumbla 11Skv Unt conatdl 
Baldwlll Sabstlltlon, Ia Du-val County, to Columbia Subltatlon, ln Columbia 
Conaty. Wlreatllll and Macdtany Subatatloaa are fed from traAJm1Jaloa Uae 
tape from tbls tnl11Jmls1loa llnt. There are coop racUitla tbal are also fed ofl' 
tile Baldwia-Col'llmbla 11Skv Unt, aamdy, Macedonia Sub near Mac:dalay 
(Okeleaoke Rtrral Electric Cooperative), Tuatene,ee Ia Lake City (Clay 
I'Jedrie Cooperative) and Sudenoa Substation ln Baker County (Clay 
l'.ledrk Cooperative). FP&L'a WiremW Subsutloa b located at tile 
lalerlee:doa ofltHclta Road ud W..l'tDIW Road, approdmatdy 114 miJe 
from tlae cUspated area. ln Saadenoa, Florida. WlremW Substation providta 
aerrice to tile a.mmulllty ofSaadtnOa aad 1urrouadlaaarcu aad to an 
PP&.L industrial eutomer, Florida Wire aad Cable, adjacent to tbt lndwtrial 
area Ia dllpate. WlmnW Substation wu coDJtructed In 1976 and praeotJy 
lw a capadty ratilla or .u mva. 

Wbat additional fadlltla would eacb party bave to conatn1d In order to 

provide lt1'VIee to tile disputed area? 

•"Three nbstatloa rqulatora and auodated bw woril. A cb~pbue 
Mn'ice 1000 mc:m aadtf'IJ'ODDd feeder u RJver City Ptutla prlmiJY ltrVIce 
ud a tlll"!e-phaae Mnia 310 alullllllum ovubead feeder u a backup to the 
.. decpo•ad feed. PP.tL would also IIIJtaD u automatic tllrowover 
nritcb.•• 

The additional facilities ncceuary ofFP&L to construct in order 10 provide service to rhe 

dispute area, and more specifically, River Cily Plutics. can be divided into throe distinct 

componenu: buio three-phue prinwy service; additional primary service ro accommodaro the 

unique operational oeedJ of tho R.'ver City Plastics facility; and rota! secvice ro include capacity to 

ac:rve foreseeable fUture induauial alaomera in the dispu1ed area. 

16 



Bulc Primary Service 

FP'&L witness Hood testified that WelL could ex11 nd bulc primary lhreo-plwe service to 

the River City Plutlcs alto. TblJ would bo an overhead feeder on wood poles from the Wiremill 

substation ex:tending some 282S feet to tho point-of-service for River City Plutlca. (Hood, Tr. 

22). 

Adclltlon•l Prim11ry Service 

Due to tbc unique or-nrional needs of .ho RMr City Plastics &cility, FP.tL witness 

Hood testified that tbc utility could provide a tccond feed from the W"u-ernill JUbstJilion to the 

River City Plutica &c:ility. (Hood, Tr. 24) ThiJ IOCOnd feed would be undtrJtoUnd and would 

serve u the primary feeder to the plutic pipe manufacturing facility. ld. The two f~era would 

be linked together by a stato-of ·the-art throwover switch. (Hood, Tr. 2SJ; Brill, Tr. 289-90) 

This throwover IWitc:h will sense any interruption In service of greater duration than 8. S cycles 

(plus or minua 1 cycle}. ld. In such event, the switch will automatically switch dcctric service 

from the primary feed to the badrup feed. (Brill. Tr. ~91) Thus, and u discuued in more detail 

in lJsue No. 13, this switch mlnimlz.es the impac:~ of momentary interruptions or repeated 

momentary interruptions on the Rlver City Plutlcs manufacturing process 

Suvke With Cap11dty for Additional Growth In the DIJputtd Area 

In addition to tbc primary ICMc:e dlscuued above, FP.tL believes that it is prudent to 

anticipate the reaiOOibly foreueablc future demand c fthe disputed area. Acc:ordingly, FPclL 

would insulla luger wdei8Jound cable which would serve u the primary feed to River City 

Plutics and would Ide! 1 new feeder position consisting of three single-phase vollJige regulat.on 
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and wociatod bus work. (Hood. Tr. 2-4) This would ensure that the entire industrial pat1c could 

be served reliably and efficientJy. 

Oay'• AddltJon.t FaeWtla 

Clay witneu Dya1 testified tballn order for Cllf to extend it• facilities to the River City 

Plastics site, it would have to embarlc upon a lix·phue conJllUcti.on projcet. (Dyal, Tr. 176-178) 

This includes, rebuilding singlo-pbue ll.nc along Rhoden Road, extending new thfeo.phue line 

along Rhoden Road and up to the facility iuel!, and installing cooling fl.ns to the transformer 

located in Clay'ssubltlrion. (Dyal, Tr. 177, 201) Due to reliability conc:ern~ uJOciated with 

serving such a tarae load u that of River City Plastics, Clay would abo have to install a ooecloser 

just above Rhoden Road. (Dyal. Tr. 187) 

M Clay witnou Dyal teltl8ed, 1 lingle source of service i.s unacceptable to meet the 

panlcular needJ of the River City PlutiGI manuraaurins facility. Unlike FP&L, however, Clay 

does not have tho capability to extend 1 teClOIId feeder to the facility u baclcup to the primary 

feed. lnstead, C1ly must raon to the proviJion of two baclcup generators, wfllch, u diJc:ussed in 

Issue No. 13 do not ICtuiiJy a.:ldress River City Plastic's stated goalJ ofavoiding the impact of 

momentary and n:peatod momentary Interruptions. 

Tho impact of the River City Plutlcs load on Clay's Sanderson substation is essentially 

that tho substation's capacity will be overloaded. Mr. Hood testiJiod that the River City Plastics 

load would c:au1e Clay'11tep-Up transformer to opera1e at 106% of ita current capacity. (Hood. 

Tr. 2SS) otMously under IUCb a lituation Clay would have to install additional facllitle~ in order 

to be able to reliable scnoe w ldditiooalload beyond that ofRivcr City Pludc:a Tbw, M.r Dyal 

te~ti6od on crou examination that they would have to place an additional atep-up transformer in 
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para1Jel with the c:unentltep-Up transformer. (Dyal, Tr. 209) Thit Is the only way Clay could 

accommodate any ftrturc growth post-service to River City Plutics. 

wue No. 9: Wlaat wolllcl be tlle COlt to acb utUlry to provide KtYite to tbe disputed 
areaf 

FP&L: .. FPAL'a COlla for buk primary aervke: 520,5!10; for additionAl primary 
Mnic:e (_.... INickup ud tbrowover): S99,097; and for total eort,ladudlaa 
ratare powdt: 1105,431. Cay' a eomparabk coau arc: al kut $98,000, at 
kut 51,191,000, ud at kut $1,1!0,000, reapectlvely.•• 

FP&L'a cosca for the three lew:la of tervic:e disc:usscd in laue No. 8 are allaupponed by 

the evidence adduced It bearina. M FP&L witneu Hood noted, the cost estimates were 

generated usiDa a FERC-approved MECA U accounting system. (Hood, Tr. ••). Additionally, the 

actual cost estimate~ anJ uiOclated documentation have been provided (Hood, Exhibit .. ). The 

cost for buio threo-phue primal)' tetvicc to the RJver City Plutic:t fac:llity Is $20, SSO. (Hood, 

Tr. 93). DeliveriJig the eervice nec:etHry for River City Plastics to minimize the impact of 

momentary intcrruptiofts will cost and additional S78,S47. This includes the cost ofaJCCOnd 

underground feed IDd t.browover IWitdt. (Hood. Tr. 36) ru:Wly, in orckr to anticipate the 

reasonably amicip&ted growth likdy to occur in the disputed area, FP&L would expend another 

$106,334 for an additional feeder position, substation regulators tnd alqer underground cable. 

Jd 

Clay' a cosu for basic primary threo-phue aervic:e are at lout $98,000. (Dya.l. Tr. 186) 

But note that the cost ofa ruloser, estimated atapproximatcly SIO,OOO wu not included in thiJ 

estimate. (Dyal. Tr. 119) TbiJ despite the faa that there wu a direct impaa on rcliabUity to the 

remainder of Clay's cuaomen fed from the di111ibution line lctd"mato River City Plastics u a 
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result oftbat facility being bn:lu&]u on line. Jd. Aeeordingly, the $98,000 figure abould probably 

be ldjuJted to ioc:lude the COil of the actual recloser unit. 

Clay c:annot provide u altema.te tourcc of electric service vi.t ita ~stina IUbstatlon. 

Thus, Clay hat had to reaort to provi4ina blclcup generation units to River City in an attempt to 

miniml.zc River City's expoiW'O to momcnwy interruptioru ofiCtVice. Clay estimates that these 

generators. insla1led and coaflaured u bldcup uniu, will cost approximately $1.100,000. (Nov.e 

269-70) However, u tbeloaencnton have not been porchued or installed on aite. Oay's costa 

are estimates. AI FP&L witneu Nc.~ testified, a~ reaJOnlble fiaute bued upon FP&L 

Services' history of purdluina and 1nsulllna si:milatiy configured aeoera.tlon units would be 

Sl,S 11, 169. (Noble. Tr. Z70) Bven aubtrlctina the profit &sure estimated by Mr. Noble u 

$ 137,379, that still leaves the estimate of the truo cost ofpurchasinJ and lnstalllna two power 

module generator~ It $1,373,790, tome SZ73,790 thousand dollara above Clay's estimate 

(Noble. Tr. 270, 279-80) Ala mini~m. the Commission should adjust Clay' a estimate to include 

a more realistic assessment of the wociated equipment and installation costa (Noble, Tr 269)' 

Clay's 6gura lbould a1Jo be adjusted upwards in iu estimate of the fUture need• 

usoci.ated with ae:rvicc to the disputed area. AI already noted, in order to accommoda1e Ill)' 

futuro growth In the disputed area, Oay will havo to remove itartep-up tranSformef' and replace it 

with a resuJar tranJonner. (Dya1, Tr. 210). However Clay's con estimate of the costaassodatod 

with thiJ worlc, only included labor, not the coat of the tranSformer itac:lt: Jd. AccordinaJy, on top 

' Note a1Jo that t.bae ahould bo Included a cost of cnsincerina atudiea I'OO"U''Y to eosure 
that Clay's propoted UIO of bade-up aeneratlon f&c:ilitles at the River City Plutlca alto does not 
interfere or otherwite CIUIO cSamaao to FP&L 'a transmission fac:ilitiea or penonnel when those 
unita aro operated in parallel to power 1Upplicd by FP.tL. See (Dyal, Tr. 205-06; EJrhibit I O) 
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or the approximaldy SSO,OOO In lmprovemenu noted. IJid addlliol\ll amount should be au.ignod 

ror a tramformer itJe1t: depreciated or otbawi.e. 

h1ue No. 10: 

FP&L: 

Bow loaa would It tab for tatb utility to provide aenrlce to the disputed 
area? 

•-nil terViee eould be provided wlthiD four (4) W1'ekl.•• 

IfFP.tL is awarded ICIVico co the disputed area it can provide the necessary RfVi<:e within 

rour wceb. (Hood. Tr. 33·3-4). Ofc:ourse, under suc:b circurnsl&nCeS, FP&L will wort with Clay 

to c:oordinalo rcmovaliDd tllllSfer of the interim service to the River City Plutic:s facility. 

hsue No. II : 

FP&L: 

Wbat wollld be Ch cost to uda1 utlllt} If It were not ~rmlll~ to lti'Ye the 
area ID dllpatef 

.. FPAL would IOH l"ft'eautt from customers; aptrialu lueruaed co1b for 
altenaate route~ arouud tbe d!Jput~ area; lou&ff time to l'ftOVU lnvtttmeat; 
ud lucreasec:l costa or private ripta-of-way or t~~tmtlltl. Oaya' would 
Ukdy beudlt from aot baviDI tbe utUity Uptftd tbe fundi to lti'Yt River 
City•• 

PP&L would dearly Ia. reveriJCS from other industrial park customen in the disputed 

area if it were not allowed to serve. AJ PP&L witness Hood testified, there wu a natural 

expectation when the Wirernillsubstation wu built back in 1976 that it would be used to serve 

the area immediately SUJTOUnding the substation as no other utility wu providing aervice~ (Hood, 

Tr. 31) Tberefore to remove that ability to aerve would deny FP&L the revenues reuonably 

expected to flow &om iu inveltmeot In tho rcaion and the disputed area 

PP&.L would abo haw to find alternate routes to provide service to current and futun: 

customers to the northeast and aouth ofWimnill substation. These alternate routes wiD be more 
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costly and inofficient. ld. Finally, FP.tl would experience inc:reased cosu of having to use 

private-rights-of-way instead of the public riaht-of-way along Rhoden Road. ld. 

Clay on the other hand would 11ve the over $1,200,000 doUm auoc:iated with Its 

purchase and Installation of diatn'bution facilities and back-up generators for the River City 

Plastic. facility. Additiona1Jy it would IIVO the maintenance and fuel COlli usociated with 

operation of the poerators. rmally it would avoid future uneconomic duplication ofFP.tl'a 

existing facilities in the diJputed r-ea. 

bsue No. 12: 

FP&L: 

Wbat would be the df'tct on uth utnlty't rattpayer lr It wwe not pumitttd 
to aerve tbe disputed a rut 

.. Tbe lalpad oa FPAL't ratepayen would be the Inability to mk mnJmum 
utWutloa ofPPAL's ulltlaa radlltla wbkh bdp1 keep rata low. Clay'• 
memben.IIPP&Lwu permitted to urve, not bavt to IUblldize the toll or 
Oay's propoltd lfn'kt to RJver City. •• 

The impaa on FP.tl customer lflt It not permitted to serve Ia essentially tho inability to 

maximLze the use of existing fa.c:illties readily availlble to accommodate the load anticipated by 

River City Plastics and other growth In tho di1puted area. (Hood., Tr 17-18) The Commission 

should limply DOt put a utility in tho position or, having prudently expended fundi to provide for 

forcsocable growth in an area, to then not be able to fully utiliz.c those usct1.1 

Part of tho motivation for Clay's determination to offer backup generation to River City 

Plastic. It that that it is tho only way Clay could construct a scenario to offer tho customer. 

• Clay's atgUmeOll with respect to any overcapacity at the Wircrnill substation are limply 
without merit. M FP.tL witness hood testified, FP.tL's decisions with respect to additional 
capacity at the WuernilliUbsw:lon ~. tbemlelve:s pattly predicated upon the maximum use of 
exlsting equipment within PP.tl'a operational tenitory. (Hood, Tr. 47) 
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Although a aecondary feed from iU substation would probably have been leu expensive than 

backup geneoation, Clay does not appear to have a IWiteh wbieh < ould moec River City's defined 

threshold of 12-18 cycles. ThUJ seneraton were aay's only alternative. The real inequity 

suffered by ClAy' a members under such a~CC~~ario Is that only a select few of them, based upon 

undefined and unstated qualifYing factors, can avail themselves oft he generator option. (Barrow, 

Tr. 163) As Mr. Barrow testified, residential customers would not be able to receive a Clay 

purclwed or leued generator evt...t if they wanted o...e. (Bvrow. Tr. 164). Now presumably, 

Clay could ~ the costa of a residential generator prognm just like it would do so with the 

River City proposed let\lic:e plan. Yet. thoae residential customen are treated differently. Tbal 

discriminatory treatment mend• to larao commercial cu11omcn with respect to determination of 

the generator credit that might boo available in some shape of form. There Ia no formula for 

dctcnnining how that <:milt iJ arrived at by Clay. (BillOw, Tr. 137) No one can be sure of the 

extent of the trcatmellt of Clay's. customers becau.se, with respect to the LGSD with GencntOB 

rate, there is no way to discern what is required to qualify for the rate or how a generator credit 

is arrived 11. Id. Until such time u Clay makes those detmninations. such that Clay's members 

can determine what is available on a fair and equitable basis, the Commission should not support 

further extension of use of thla p.artlcular program by allowing Clay to use it as a basil for 

extcnalon ofiu territory. 

bsue No. 13: 

Iran other raeton are equal, wb11 IJ the customer preference In the disputed 
area! 



FP&L ••AI aD Caeton are aot equal, cu.rtomer pmereare 1bould a ot be coaddered. 
Evea lilt b, the bull f'or tbe tunomer'• decblcn 111gat1 that that decbJoa 
ahoaJd be dlJreprded Ia dttmnlntna the outcome or tbll pro«edln&-•• 

Rule, 2.5-6.0441{2), Fla. Admin. Code etllblishes a clear hiervehy of factors for the 

Commission's considmtion in resolvins territorial disputes. Subparagraphs (2)(a}(c) of the rule 

contain three preeminent &don. They Include: tho capability or eaeh utility to deliver reliable 

electric service; the nature aDd foreseeable future requirements oft be disputed area; and the cost 

or each utility to deliver terVico to tho disputed 11U. ln the Instant dilpUtC. u discu1sed 

previously in ddaiJ. a§ of thole three &dors sbould be decided in favor of FP&L. FP.U 

simply has tho better and IJIOfe reliable ability to brins quality dearie service to this customer. 

The location and nature ofthia area arc such that, again, FP.U is beat situated to meet the current 

Md reuonably foreseeable needJ of tho area. Finally, FP&L's cost, whether basic t.hreo-phue, 

dual fccd-throwover. or dual·fccd throwover with planning for foreseeable growth services arc 

compared to Clay's Jimllar offerinp. the colt differential are real and JUbsWitial Given the 

record in this doclcet with respect the$e fac:ton, there is simply no need for tho Commission to 

even reach tho point ofactuallyc:onsiderins. u a component or determining this territorial 

dispute, whether or not the customer River City Plastics, who is only one customer within the 

disputed area, has a preference between either FP&L or Clay. ~rdingly, consistent with Rule 

25-6.044 1(2)(a)-(c), Fla. Admin. Code, the Commission should award the disputed territory to 

FP&L, without c:onsidention of tho JeCOndary cu.ston.er preference factor set fonh in subseaioo 

(2)( d) or tho rule. 

Assuming. ll'Jilcndo· t.hal tho prinwy factors in Rule 25-25-6.0441 (2) are IUbstantially 

equal 10 that cullomer prefcrcnco does become a factor for tho Commission's considmtion, it is 
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important to note that the Commission only need considt!f, but is not bound by, the c:ustomer's 

preference u to a particular electric service provider. In other wordJ, the customer' a ltated 

preference ahould not in any way be dispositive of the outcome ofa dispute with further inquiry as 

to the bub oft.bat dec:ilioo. Hete, auch an inquiry leads to the inescapable conclusion that the 

c:ustorner'a pref'erenc:e for Clay in this doclcct ahould be diaregarded. 

Clay esaentia1ly asaeru that it has limply offered River City Plutic:a the unique typo or 

service that River City rcquesled. (Pblllpa, Tr. 104-106) However, It Is abundantly clear the 

record al1owa t.ba1 what River City eousht was limply what most other industrial c:ustomen seek 

from their elearic service provider; namely low cost reliable ac:rvice. (BatTOw. Tr. 136) River 

City Plastic's representative, Staft'ord Mc:Canncy, stated: "Keep in mind that we had two buic 

issues for our operation. The firat is the cost to us for the electric service and tho accond on is a 

high level of reliability oflen'ico and ways in wtich we can protoct our manufic:turina proces! 

from all of tho owaaes and aJ,itcbea t.ba1 we have experiax:cd at out plant in Duval County". 

(McCartney, Tr. 333) River City cfld DOt come to Clay with a request for badcup generaton 

(BatTOw, Tr. 13S). But. with respect to reliability. River City did come to Clay with a specific 

definition ofits reliability threshold. As Mr. Oyal testified, "An outsgo to River City Plutica is 

any interruption ofeloctricity of over 12-18 cycles. (Oyal, Tr. 179) Clay, in tum, offered, u a 

perceived "10lution" to these reliability COnc:ernJ (at a cost of well overS I I million doUan) what 

amounts to two free backup generaton that River City plastics can do with u It pleases except 

for those Umited times when ClAy is called into a load ~ement acenario As the record 

reflect&, however, Clay'~ perceived IIOiution really doesn' t do anything to address tho actual 

request made of it by River City Plutlca. 
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River Oty Plutics p1&nnod to u.e the bac:k:up ~on principally to iJolale iudfftom 

Clay'a~YJ&tm In tima of'lnd«nent wtather due to the oocumnce or momentary lmerruptions 

auoclated with liahtDina-(BIUTOw, Tr. 142-43} However, u FP&L witneu Brill testified, this is 

an incredibly inefficient and expensive method of minimizing tho efl'u:t ofauch momentary 

intenuptions ofterlice. (Brill, Tr. 291-292} There would be aome 70.80 days a year where 

lightnina activity would neoealtate operation of the back up generators for an lnd«ennlnate 

period of time. Using u an example a aorm event that had pwcd through Tallahwee the 

afternoon and evaJina prior to the bearina in this docket. Mr. Brill stated: "Just taldna 1ut night 

for an ""'mp!e iD TaJ!ahum, you would have to probably be on your generators from 3 or 4 in 

the afternoon to about 8 o'doc:k lut night. And in many of the (placa) I wu lut nlaht there were 

no Interruptions during that time, 10 then would have been seven, eight houri, or flve. lix houn 

you'd have had to run the generator. And tho lilcelihood is maybe there would have been [a 

momentary intenuption) and maybe there wouldn' t have been durina that time. M (Brill, Tr 299) 

Flll1hermore, there may be we&lher evenu outside of the immediate vicinity of the pWit that could 

JtilJ have an impact upon the electric ICI'Vice Clay would prov\de River City. (Brill, Tr 290) Such 

event could not be anticipated. Similarly, there are other non-weather related eventa which River 

City would be unable to anticipate prior to their occurrence. ld. Given the purchue cost of tho 

baclrup generator~ u well u attendant operation and maintenance costs usociated with the high 

level ofu.e dwiQg anticipated iDclc:mcnt wather, Clay's proposed l)'llem simply doesn't address 

River City' a needJ or is a jusdftablo expenditure given the cost-dfoc:tive alternative otT end by 

FP&L. (Brill, Tr. 29S-296) 
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Clay wltneu Dyal alto poJntod out the inherent ddlclcncy u.ociated with ita blc:lcup 

generation proposal. Ulilla Clay'• own his1.orical outlge information, Mr. DyaJ confinned that for 

qcb •nd cym oull£elliii0Clatod with Clay'• submtion, indudina 23 momentary outage~. River 

City Plutiet, with btc:k up JCftCfttOII in pllce. would still expericnee an outage that would alfec:t 

production (Dyal, Tr. 191·93). Olvcn the inability of this proposed I)'Siem to ICCUratdy and 

effic:icntly mlnlmiJO Rlvw City'aaated objective or mlnlmlrJna momenlary intetn.~prlont (dell ned 

as anythina more than 12·18 cycles), it it evident that the cwtomer'a atared prd'er-enc:e really bas 

oo bub u far u meritJ1W COftlideratlon by th1t Commluion in raolvlna thia dlapute. 

It wu aleo dlac:loaed at hearina that the rate and billina lnformatJon provided rJver City 

with respect to FP&L'a .,...,ao bW wu in et'I'Or such that the customer wu led to believe there 

wu a large (approximatdy $21, -47S a month) dltl'trential in the biiJJ in favor of Clay. (Barrow, T. 

1 56) ln fact, tho dltTerenUal tumtln favor ofFP&L when comparing Clay'• LGSD wl LM rate to 

the correc:ted FP&L OSLD2 rate. Apin. under audl circ:urnstances the CommlJsion should 

a.uign Urtle if any wd&ht to tho ClUitOmer'• preference. 

11 is aleo important to oote the very real and viAble, cost-efficient alternative, River City 

has via servico fi'om FPAL. FPAL 'a dual food tbrowover- switch (at a cost of only $40,000 VI. S 1 

million for gencraton) rapondt in approxlmardy 8.5 cycles, aensina a moment.ary interruption 

and switching from tho primary to aecondaty feed (Brill, Tr. 289) The switch dOCI ooc depeod 

on havina to rdy on weather- prodlctlool. It fUnctiont whether tho momentary it rdated to a 

11orm, a fill en tree, a tqulml, or any other of the host of potentW cautes The switch aJao 

etrec:tivdy bandlel repelled interruptiont due to !!Uliple hiu on the same feed. (Brill, Tr. 311) 

In fact, Mr DyaJ wu able to oonllrrn, that If the FPAL throwover switch woricod u uated in ita 
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specifications, using River City' a stated outage threshold of 12-18 c:ydet, then the switch would 

for rub and cyca outap including momenwy outqa experienced at the Clay aubstalion, 

eliminate a production lbut down at tho River City Plastics facility.(Dyal. Tr. 194-198)' Given 

FP&L's clearly superior and COit-effec:tivo alternative to that proposed by Clay, coupled with the 

lack ofany factual buia for the c:u.Jtomer'a dctcrmlnat.ion with rcspea to choosing a utility, the 

CommiJSion abouJd not consider the c:u.storner'1 preference u having any rneuuBble impact in 

the outcome of this dispute. Moreover, liven FP&L's sensible, coa..afective alternative for 

providing reliable, cffic:ient aeMc:e to the diJpuled area, the Commission lhould award that 

territory to FP&L. 

luue No. 14: 

Are tbe utllltla bouad by a terrltorialagreementf 

All parties (stipulated issue) 

luue No. 15: 

FP&L: 

••No territorialarmmeat aovmu IU'Vke In the dbputed area. •• 

Wllldl utmty abould be awarded the IU'Vke area In diJputef 

.. FP&L abould be awarded tbe ter'VIce area Ia diJpute. Furthermore, Oay 
abould be required to remove those radlltles built to provide three phase 
Jervice to River City Ptutlct a ad the diJputed area. •• 

' ru Mr. Dyal noted when difCUISina the fwiteb. "lfthis worb, it'• a great rwiteh" (Dyal, 

Tr. 24S). FP&L witDesl Hood testified unequivocaiJy " ... that switch will worlc" (Hood, Tr. 262) 
Mr. Hood then explained.Jr.U the switch will wortt in response to Commiuioncr Garcia's 
question: "I can tell you that Florida Power and Liaht would not put in its c:nainccrina standards 
that this will bo the only IWildl that wo will pun:hue, that hu come out or our engjncerina 
dcpartme01. unless we abeolutdy lc:new that that rwiteh would perf'onn at the level It'• supposed 
to. We helped dovdop that lwitcb bued on a need for 1 faster tbtowover ... Wo have not bad 1 

history ofdolna that (buylna fwi1ehes that do not wortc). and we would not do that bore." (Hood. 
Tr. 264) 



By vittuo ofltt hillOric aervico, phylicallocalion of ita facilities, hiJtory of providing 

reliable service to tho dl•puted area. and Ita Innovative and cost elfcctlvo plllposallo aerve the 

River City Plasliea facility, the Commission ahould award service of the disputed area to FP&L. 

The Conuniuion lhould abo Rquire Clay to remove any and all facilities extending to the River 

City Plutica lito In c:oonliDadoa with the provilio.n of aerW:e by FP&L to the area. 

Respectfully submined, 

MARKK.LOO 
florida Bar No. 04~C~ 
Bryant, Miller and Oli .A. 
201 South Monroe Street, Sulte SOO 
Tallahwee, Florida 32301 
(904) 222.-8611 

Patric:k M. Bryan. Esq. 
Law Department 
Florida Power & Light Company 
700 Univene Blvd. 
Juno Beach, Florida 33408 

29 



CJmTIFJCAIE OF SERVICE 

I HEREBY CERTIFY that a copy of tho foregoins wu aen'Cd by U.S. Mail or hand 

delivery thi~'n day of November, 1997, to the following partie~. of record as listed below. 

John H. Huwell, Blqulre 
Chandler, Lana& Huwdl. P.A. 
P.O. Box 23879 
Gainesville, FL 32602 

Robert Eliu, Esquire 
Legal Division 
Florida Public Service Commiuion 
2S40 Shumard Oak Boulovvd 
Tallahwee, FL 32399 
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William C. Phillips, General Manager 
r1ay County Electric Cooperative, Inc. 
P.O. Box JOB 
Keystone Heislltt, Florida 326S6-0308 
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