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• 
JNTRODliCI'ION 

~--··,';.: .;.~' 

Florida Power &LiglltC~mpany("FPL") has previously moved to dismiss IMC~ 

Agrico,s ("IMCA'')~tirl~'nfor declaratory statement. IMCA improperly seeks a declaratory 

statement as to_thircf parta~.:.IMcA.also pr~Vides too few "facts" from which the Commission 
,,• '-·-·>·-- ',_ _•_.,,"v_•,''--< .:_ ,•,-_,. ,': _. • - _' 

may mak~ an informedt~g~jua~ement. :Regardless of whether FPL is ultimately allowed to 
- ' . . ' ' . 

intervene;- the c~tl'unis8iotlshoUid act on these arguments and dismiss or deny the petition. 

FPL has also Sought leave to file an amicus curiae legal memorandum addressing the 
,_-.:.::-_;· ·._-.... _·_·-,_ .-- -. :·-·: .. :: •· 

substanti~e ar~entstfuitiMc~ Ita~ raised in its petition. Regardless of whether FPL is 

allowed to interven~ _aJ)d pr~ its m()tion to. dismiss, the submission of this legal memorandum 
<'"- . .- -.- -_ -,.- --. : - ·-- ' -- ~ -_ '' 

will assistthe Conunis~~J i~ itS col1Siderati6n of the IMCApetition. The question beforu the 
'· , ' .· .- '' '~- "'_; -.,_.. - ·.. . ' ' . ' . ' ' ' 

Commission is one ofgreat con~ to FPL, and FPL offers the Commissio1i a unique view 

which the Cornrnis~i()r1lll8y.r1othearun1e5s this memorandum is allowed and considered . 
. '· -. -~-

'.'·. _;'·:- ._.· _ _. 

The Corprnissicm i~f'acecl\\li~ a sophisticated attempt by an aggressive non utility 

generator (affiliated \Vith Bfl oufofs~ utility) to make a retail sale in Florida. The arrangement 

has been carefully crafted to be similat to ~other arrangement which the Commission has 

previously foUnd no( to c;Onstitute a retail sale. Because the transaction hJis not yet been 

negotiated, much Jes~ oomlrlltted to a contract, there are many unanswered questions which 

should causethe C.ontmissioti todeclifleto act: However, if the Commission proceeds, a careful 
·-. ,-··· ,·, 

reading ofthe'Prlltion,,'bbthaatow~it says and does not say, as well as a thorough review of 
~ \·: ' 

your prio.r decisions in this area demonstrate that the transaction is a retail sale which should give 
. .. ... ,, ' "'' ,, '..:,,·, ', .. - . 

rise to public utility "Stattis. ColtlnlisSi(}n regulation and an immediate territorial dispute. 
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A 120MW TAKE OR PAY CAPACITY 
LE.AsEJSASUPPLY OF ELECfRICITY 

In the arrangehient ~t td~hbylMC-Agrico in its petition. there are a number of 
,.- -__ ., -_ _..· _.._-_; 

unansw .. ered questi. ·oils which may affect a determination of whether the transaction is a retail 
' " ; : . ~ '' ' . . : ' ; \ ' ' ... ' ' . : ' ' . . ' ' ~ ' . . ' ' ' 

' ' 

sale. However,evenJrom theJ~ted information provided, it is apparent that either the 

pa.rtnershiporthegen~pa'rtn~s.ofthe pa£tner~hip are supplying electricity to lMCA at retail. 
,_ ' .-.-. - __ ._-,·- .-- __ , -__ -.- _-. 

. , __ ,. 

Since the supply ofelectricity to eve[(' orie entity makes the supplying entity a public utility 
. . 

subject to the Commissi~n'sjurisdiction, IMCA's request for a declaratory statement should be 
.. '' ' ' '. : _, ' .. :, ,· ~ 

denied. £=, PW yeiit),)'fiis,lric y Nichols, 533 So.2d 281 (Fla. 1988). 

IMCA prop9ses~arrangement where a partnership' comprised oftwo co-general 

partners2 Withu~~§tjfi~partnefahip i~terests3 will design. build and own a generating facility.• 

The partnership Willi~ some as yet unspecified amount' of capacity from the generating 

facility to. IMCA and tbe!enurllling amount of capacity from the unit to an affiliate of the other 

1 Jt is notstate-d \Vhetherthepartnecship will be a limited or general partnership. 

2 One co~geileralpartner is anasyet unformed and unnamed wholly owned subsidiary of 
IMCA. . The other co-general partneds ~ther Duke Energy Power Services, LLC ("DEPS") or 
an affiliate ofD]3PS; .neith~ of which is at all related to IMCA. -

·' . ' .. ·.· ... ' .·· ... : ', '· .. ' 

3 Tbepartnersbi~interest ofn~ither partner was set forth in the lMCA petition. IMCA 
could hav~ as little as a tro p~ersbipinterest and fit within the description in the petition. 

4 .'f:he size <>f'tlies~eratinSfaeilit}'is also uncertain. A size of240 MW is being 
considered, but alarger.size up tet a5 much as 750 MW is also being considered. 

s The aril.oUilt()fcapacit}' tlult JM.C~willlease is not specified in the IMCA petition. It 
has not,.Yet.~eennegotiate,d.Iti~ su~posedt() equal·IMCA's "requirements" (anothc:r undefined 
term) and itjs current]yestimated (subject to change countless times before or after the signing 
of a definitive asreeinent) to be approximately J 20 MW. 
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co-general partner. J.M:CA.'Yilfuse ati~~ site electricity produced from its leased capacity; the 

This arrartgernerit_is·notjustjfiCd as being for tax or financing reasons. The a"Tangement 
' :, :, . ', --- ~- ·._ --- .. . 

is notch8rac ____ · terlzed by IMCAas a lease-finailc_ ingarrang_ement. Instead; the transactions is being 
- . ' .......... _,,,! _:·.- . .. · ·' .·_ ... _ .. ,,_ ... -.· ',' . .. · __ -_----:_: 

structured in an arte[Jlpttorualcethe sale of electricity from the partnership or the DEPS general 

partner appear to-. be self~gezt~ti~ri \J.nder a prior Commission decision. .5.=, IMCA petition at 

p. 5, ("following the p~ent ofS6IJ)jpp!e Fertj!jzer''). 
' ... " ~ ' : . . ' 

Th~ pr<lp()Sed arrallgement is the r~tail supply of capacity (electricity} from the 

partnership or the genci-al Partner DEPS to IMCA. IMCA is "leasing'' 120 MW of car acity. It is 
__ ' _.- __ :·.-_;:--:--_ ' -

a classic take or pay afriffi~ellitmtinwhich IMCA has a responsibility to pay for 120 MW of 
,.'.:· 

electricit}'regardl~~ of~ethe~{tuses-all of the electricity. The charge it is paying for this 120 
,_-' _--- ' ' -., -·_· --·; :·. ___ .. _ ' 

MW oftapacity.isc~~ ~a leasepayntent, but regardless ofhs characterization, the 
( ; -~- -, ;-;'- ~-· - ' ~ 

paymentis(orth~.sJ~Jyof~tedt;city by the partnership or DEPS to IMCA. 

lftms arrang~~t is p~rmitted, then it has profound implications ns to how public 

utilities lllB.yd~ With theif cti~oin~s arut>avoid regulation. If the partnership can characterize 
'' __ _._ :: _·.,·-·-... ' ; ·. '-_.:; 

its sale of electricity 8s aJea.se of an_ undivided ownership interest in generation and transmission 

facilities and e~Cil~er~ationa,ftbetransaction as a retail sale, then the same method of 

avoiding publicutilitf~tus and CoJ!lmission regulation would be available to currently 

····-··-· .... -...-·./. 

6 ·The temi"ll(least'1is ullef:! bec4llJseit is unclear "'hat will happen with the electricity 
produced fr()IJl lM.CA' s caPacity i:Jut notused by IMCA. It is .FPL' s inference from the statement 
in thepetitiontha~ I¥C~ ~-~first claim" on the capacity, thatDEPS has a claim on the capacity 
that remains liinlSed.. Whether DEJ>S will pay IMCA for such power (thereby providing revenues 
that wouldoft'setlMCA~s ''fixed'' lease payment) is not addressed in the petition. 

3 
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regulated public utilities. Utilities·coul.d enter into "capacity leases" with large industrial 
. ' :<:. ~ ", ._,. 

customers or otW,r custom~.it deiliC<f to retain and lease them, at a ulease payment" 

significantly lower than fates it currently charges them, an undivided ownership interest in 

transmission, generating and distribution assets and avoid having such transactions subject to 

regulation as retail sales: 

Of course, when put. in the roritext of an existing public utility attempting to lease 

facilities rather tlUm sell electricity, • the transparent nature of what IMCA seeks to do is readily 

apparent. The fact is that for public utilities; the Commission has jurisdiction over not only the 

sale of electricity bui.aiso the leasing of facilities used in the delivery of electricity. The 
.,, 

CommissionrecognizedJong agoiliatth~leasi_ng of electric facilities constituted the sale of 
',·-:.· ... _. 

electricity withinthe.scope ofitsjl1risdiction.under Chapter 366 and approved utility tariffs for 

such leases. For iDstance/FPL has a tariff governing the leasing of facilities to customers . .5.=, 
-...... '_'_::.;>-___ :- __ --· ,: ' _-.·> 

First RevisedSh~t Nos. 9;750 illld ]0.010. 

The C()~clusiorlihat t.he1ease ofcap~city in this case is the supply of electricity is not 
,' - : ... _.._,._, 

refuted by the CoDlmission's decision ID re; Petition ofM0naanto Company for a declaratocy 

statementcooceau~ the leasefinM~ios of a cogeneration facilil)!, 86 FPSC 12:354. In that case 

the Commission disUngujshed betwJri "leasing equipment whlch produces electricity" and 

"buying electricitY tbattiJe equipment generates," finding the former not to be a sale of electricity 
.. 

. :; .,. 

under the factSofthatcijse. SIS FPSCJ2: 354, at 356. However, there were several factors in 

that case which di~sh itfrointhe request at hand. First, in that case Monsanto was entering .. ,· ·<. ··.· .. ,• -.. ~:·;·. ·-;-.- ', ;'-- .-- J 

into alciue fifl&l~,~~~ent'Nitbigenerator manufacturer; no such allegation has been 

made in this case Uu1t ~e p~rj>ose ofthe lease arrangement is for financing. Second, in the 

4 



Semjnp!o Ecrtj!jzcc case• the cMl' upon which lMCA so heavily relies, the Commission found 

that the simpli~c ~alys~ in W~to did not apply and a different analysis applied in a 
' ,·.:. 

situation, such as the. o~epresented.here by IMCA, where the power produced must be divided 

between its resp-eclive o1Nii'e.fs.· In re·-Petjtjon ofSemjpole fertilizer Cow0ratjpn for Q 
:. ~-.. :::<-',·: :' ._.. . :'::·,: __ :_._;·:·,. . ' :_ .--=~-- . ... 

Dedaratocy StatementCoocerning the Financing of a CQseneration facility, 90 FPSC 1 I: 126, 

130 (Order No. 2372?). Iteodectly. painted out that the agreements must address the amounts of 
.. -. . 

electricity produCe<J v/~ere as Mon§llgtg only jpvo1Yed a lease of equipment. ld. Third, in a case 

decided by the Corrimission8ubsequent to Monsantg, the Commission bas held that where 
'·-'·' :·· . 

electricity was suppliedfol' rent payments, there was a sale of el~tricity . .5=. In re: . Petition for 

a DeelaratO[Y Stll.tetnCilt COIJr&rnirJs FjoaridO~& !lOd ownership Structure p(a Cggeneratjon 
''· ' '~-; . ~ ' ,.. ' ' 

,· 

'··, ' 

P SC-94·0197 -:-DS·_ EQ)(«M~u~~ we are umilile to conclude that no sale of electricity takes 
. ''• ' . ' '' . ' ' ', . '.: : ·. ' ~ ... ' 

place under these factswliere electricity is supplied for rent payments."). 

IMCNs lease ~feiip3cityfrom'tbe partnership in this case is a pretty transparent retail 

sale. There is no co~~e~tional I~ financing arrangement as there was in the Monsapto case. 

There ismerety·an fltterlll#to·structurethedeal so that it is similar enough to the·facts in earlier 

lease financing arr~eJJI~ts in Monsanto and. Semi pole fertilizer that the transaction might be 

characterized as s9methingptherthan aretail.saJe. _IMCA is asking the Commission to ignore 

that the traitsa:ction is ; chtssic take or pay supply of 120 MW and instead indulge the fiction that 

it is a "Jease" which isnot8ubj~to the Commission's jurisdiction. The Conunission has 
' ··,.;, .. --· '' 

historically asSettedjurisdictio~'()'lt!f't~·,ofelectric facilities used to supply electricity, and it 
' -- -_ ' -~ ,-.,- '--- -, 
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• 
shoulddo soin this ~ ~her:e itis rCtufily apparent that the lease is nothing more than the 

supply ofcapacity . 

. -- ._:.,·_.'·-::_:> :-.:::,.::-·_·:·.:\_·_:- ,·.'·_· ~ 

UNDERTIJE ANALYSIS SET FORTH IN SEMINOLE 
FE-RTQdiZE& IMCA'S TRANSACfiON IS A RETAIL SALE 

decision as pr~~lltth~fits 1~ arrangement was not a jurisdictional retail sale. The 
,- . ' ' . ., . ~- <· ' 

Commission qilickly~gnized tba.t the Seminole Fertmzer case wBS not a simple case of the 
------ ------ -- . '. 

lease ofequipineritbut involved th~ diyision of electricity between its owners. Therefore, it 

moved beyond:i~ Monsanto analysis: "sin~ dte electricity produ~ must be divided between its 

respective·owners;llies~ ~eri-ts must-address amounts of electricity oroduced, as 
~ ', - ' _ .. -- . ",- ... , __ .·;, -:··: -- ~ 

distinguished fromMoriuntti,'~hichonly involved a lease of equipment.,_ 90 FPSC 11: at 130. 
' ·~ ' ' ' - -~ _._ ,- - -- ' 

It also fouitdt~fthe difl'e:en~fTom Monsanto did not necessarily trigger its jurisdiction. ld . 
... -... ·, 

new analyticalawroachasfoll~~s:•• . 
. ; ) ' 

. The anaiysls by the Commission addresses whether the separate 
enti~es created pritnaJilyJor "off-balance sheet accounting11 are so 
.str .. ·.· .. o.ngly. 'related as to be eo.. ruudered one and the same for 
jurisdictional purposes; arid whether the Commission'sjurisdiction 
is Wggered by the ,oornbination of generation for Seminole's seJf-

• c.onsumption ,and .seneration for sale to a public utility via the 
sepat~te, related ·.entity. 

J..r.l_ It was no longerc;nough that there was a !ease of capacity, that there were fiJted lease 

payments, or lliat tb~less~.a8siimed the riskofproduction. Instead, the Commission focused 

upon the relationshipoft~eparties to the transaction to determine ifthey were separate enough 
:· '' ' .:~ ., 

6 
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\ 

\.< .. ··, e 
:._:· ' 

as to constitute two SePUate'elltities as was the case in the PW ventures decisions or whether 
,,,-_- _,_·;· : .. ·_._·. -.. , 

the two entities4~~··~i~Og)yrelated" enough to have a "unity of interests." 

Ultimitely, ffiecom.ati~~oll found that Seminole (the lessee) was so related to the 

partnership(thel~S()r}through Seminole's wholly owned subsidiary being the (sole) general 

partner that.therew&Sa "u.J1i~ C)finter.e~ts.'' It also found that the structuring solely for financial 

and tax reason.s'cfid riot reStilt. in.~e partnership being a public utility: 

. . . · ; The Co~ssi~ndeems Seminole and the lessor to have a 
···unity of interests" due to Seminole's wholly owned subsidiary 
. being Ltw general piu1ner of the lessor. The structuring ~for 

. · financial'and tax rea.sons does not resuiUn Seminole or the 
· 'p~nes-sJlipbeing ~e4 a public utility: Finally, none of the 
p~ipants \vould become rubjectto PSC jurisdiction solely 

. beeause of such a transaction .. 

. ·.· ... ··· ·· ,The.~ommissionfinds.that the lessee/QF (Seminole) and 
· dtep8rtnerSbiPllessor (Seminole sub L.P.) are so '1related" that the 

· > wianSement. surmOunts thejuriSdictional boundary identified in 
PWYentum Imi. Petition ofPW ventures Inc, Order No. 
18302; ew ventures Inc yNicbgls, 53 3 So.id 281 (Fla. 1988). 
{Empbas.is.ftdded.) · · . · 

;-:·:.>-' 

90 FPSC 11: 126, at ilL 

IMC~bas S()De to great lengths to • structure its proposed arrangement to be similar to the 
-' ' - -· .... :·: ·. __ ·, < 

arrangem~nt address~ i~ theSeminoleFenilizer case. In its petition it has extensively 

addressed t~e manY Siriiilariti,es. of its proposed arrangement to the arrangement in Semi nab: 

Fertjljier,7 Howe'Ver,.l'lone·ofthefacts whichlMCA touts as being similar were dispositive in 

1 ~ Petition6fiMCJ\, paragraphs 16 • 18, 21. 

7 



As can be seen from tb~ cntical p~ge from the Seminole Fertilizer case quoted above, 
. ,_._,.' . ., . ' •,', '• ' ' 

,·,_ _..·-.· ·-·: 
·.' ; ' ·. ·::, ' > ', '.:·.0 

the Comniission,s deeision turned: oil ~o factors which are entirely different in IMCA • s 
-::>_-~:--__ ;· _ _..__ _--<->: :.:_; .... ~--- _:_<_· ::::-_ 

circumstance than th(#\v~e in~#m~le1 s: ( l) that there was a "unity ofinterest" between 

Seminole (the lessee)~d the p~ership lessor because Seminole's wholly owned subsidiary 

was the (sole)general paitilef1 Eihd (2.) th8t the capacity lease arrMgement was structured "solely 
., ' ',. . .. _,' ~- . ' " '•, ' 

for financial and t~ l'~ns." In the case before the Commission currently, there is no "unity of 

interest" between ~CAand the partnership from which it "!eases capacity," because IMCA's 

wholly owned Sl.lbsidiary is not the sole general partner in the partnership. There is another 

general partn~.i~ thls ~ totally unrelated to IMCA • DEPS or its affiliate. Also, the lease 
,· ---.-··.•.··.·.· .. '·. · ... · .. ,·.:-.·,:_:·- ........ ::.,.- ... , ..... ··,-·'.-.•.·-'·.·.·.·.·.·' ,_ 

•.: .. -···· •, ,•', · .. -_, ··-- •,• 

arrangement is ilot~l~edtob~structured ·~solely for financing and tax reasons." These crucial 
·- ,- -'-·• ____ -_._.'_ . 

differences suggest th~(applying the same analysis here that was applied in the Seminole 
,--- ,- '- -,- ,·- ---- ,-.___ " 

Fertilizer yields exactly. the ~pposite conclusion: there is a retail sale and the partnership or the 

other cci~general partneds a public utility subject to the Commission's regulation. 
'-:_ ' '"~ ·, :' :' -- .. ' . '., . ' ·- ' '·: :_ ~ ., ' . ' 

A. Shared ~~eribip Dereats"Unity of Interests" 

·The signHiCClllCC ofiMCA.'s wholly owned subsidiary not being the sole general partner 
. - -··:>;· .;_-:-> .. :_-::_,/-.- .. _:·.;:·-.:.-'_-:··:·<.: - ._ .,. ' . ~ 

in the proposed trkn~cliori as Seminole's wholly owned subsidiary was cannot be diminished. 

In Seminole's circumstaJices Seminole's wholly owned subsidiary as the sole general partner 
;---·',-,._' . ' 

controlled the etttire <:{)fiduct of the partnership. In other words, Seminole controlled the 
,, ,. 

partnership as well.asi,tsel( .There was a clear "unity of interests." In the case before the 
. -,-.---~- ', >' 

Commission, the Coirinu~Sion knowslltat there are to be least two co-general partners ~ lMCA' s 
', : ,._ .... _. ,'. ' ,• ·:'·: ',·, : .· :. : ; . : ·:: . ' '.-:-'. ~ 

wholly owned subsidiBJy and DEPS (or an &£filiate thereof) - who control the partnership. What 
_,- .. :-;< -,- .. ;· -,' ., -~ . - ' ;:, 

theCommi8sion'do~ hotknowfroJriihe petition is what the partners' respective partnership 
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-~ ' . 
. ·;· ~ ~ 

inter~~,~e, hd~ th~ ~enf!ffll priers are to make decisions, or the ultimate extent of control 
,:;·,,·.··.: ... · .. . · .. : . .. ,·· .... _-.·.·.' 

IMCA ~~ ~htou~ i~ witoui o~:ed subsidiary. There is no basis in the petition to conclude that 

IMCA tUid the partnership,{\ybictfDEPS rriay control or at least have a right to affect partnership 
' ·' ......... . 

policies) have a"unityot'interestt;." 

· Ofpartieular itripo~ee to this ease is " subsequent Commission decision interpreting 

the .Seminole Ferti1i~r~ Where the Corlunission casts considerable doubt on the argument 

that an et"ltitfthat ~ ~ed oWil~shi; has a"unity of interests" with one ofits owners. In 1 995 

Tampa Eiectric Company'pet.iti~~~theCommission for a declaratory statement that its gas 

supply affili~ef?rits P~lkP~~er Station,w~tildnot be subjected to Commission regulation. 
·:.·.--::::·-··,;<···,- . > ... ··.·.·~ 

~. In re· Petitjqn fo/riecJAratOty Statement Resardimi Pnbljc lltWty Status of Affiliates 
,·.. -::.: ,' 

\ 

Involved in Gas SllpiJiiAWSn-ents by Thmpa Eteetric Comv!U\Y. 95 FPSC 12: s1o (Order 

No. PSC""9S-lo2J.lJS,.~U). Und~ the facts alleged, Tampa Electric would have "an owners hlp 
·:· . : . . .. . : . ·. ~ . . ~ :-:; . . . . ' ' .. ..'" . 

' ;~;·--·<:.-: .. ::";·; ' 

interest not exceeding SO%'' 'In its afliliate. Id.' Among its several arguments, Tampa Electric 
,:! .. . . . • 

. ' 

invoked the Semjll(}fe Fertilizer case as authority that Tampa and its affiliate had a j(unity of 

interests" such that tn~re\1/as no:~~'ofgas to ili_bpublic (and consequently its affiliate would not 
,' ~- .•. ' ~ ' 

be a public utility subject,to Com:rDi~o# regul~rtion). Id. Premised upon one of Tampa's other 
.. -\ -.,' > 

arguments,.thecoillinissiori fo1llld theiewaS. riojurisdiction, but it noted that it found Tampa's 
'·.·•· .. · .. :,·.· .. ·, • .. •._.·,.c .. •, .. c-··,· ,··. ···· .. ·, ·,. · ... • 

Semjnole Fertilizer as p~!lsive: : ·.··· 

, , .. Fir8t,it'tsnot·cl~t1lattl1C'entity atissu~herewould have 
the ''unity of int~t''.:with'fampa J31ectfic that Seminole Sub L.P. 
wa5 found to bavewith.Seminole.ln the fatter instance, _a wholly-

. I • ·: • • • • • • •"• ~ • 
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owned 8\Jbsidiary of Seminole wasthe general partner of Seminole 
.' S_~b l,.P .; -~h~ .in. this case,. the general Partner of the gas supply 

entity Will be .shU by Tainpa Electric and alother investor. ,- .-,--: __ ,' -_. -._____ ._ 

- . . 

ld.. (Emphasis in originaL} Ultimately, the Commission declined to rule on this ar81Jment leaving 

it opea, but til~ foreg~fngdi~s~~ti casts tremendous doubt on IMCA's proposed arrangement. 
. ' -·-: . '. _-' ' '. '. ·' .. ·. --~-- ·.,., ·-- ' 

It clearly showsJheJo~owing representation iniMCA's petition to be inaccurate: "[h]ere, the 
. ' ~ 

Jessor-PaJ1nershi~.llfl~IMCA, the lessee-electric consumer, would·be related exactly the same 

way as thele5sC>r-pal"tnership-ahd theJessee-consumer in the Seminole Fertilizer were related." 
-_- -' -~ - ~ ' 

IMCApetition at 12 .. n'atso casts into doubt the accuracy of the conclusion following IMCA's 
' .,.·;_·. ·-- :- .·-- ... ---.:.-.-·:._,·-- .. · _ ... -........ ·.· 

,· 

inaccurate iepr6S(UJtation.1 

The fact is that1MCA:s'wholly owned $Ubsidiary is sharing ownership with an entity, 

DEPS or its affiliate, thatclearl~>i!l interested in providing electricity in Florida for purposes 

other than self..gell~atioJ1;Thatentityis more interested in selling electricity to IMCA than it is 
. '· ... :, -: .... -·.· .. ·- ,,•• ·_, .. ·. :". ,: .·,. : ·_·,. '• •' ' 

in IMCAseJf•geri,;~tittg_i]tmaynot,openly do so under current law, so its alternative is to 

establish an arrangementthatreally,is a retail sale but which it might be able to pass off as self-
.=- - -,.,,~;:, ·;, - '' _- - --- -- -. - - - -

generation. IM:CA argt:'~ tluli ·tfie• '';elatedness" analysis in Seminole Fertilizer "turns on the 

relationship between the producing a11d C:onsuming entities." IMCA petition at 12. Here, unlike 
.. · .. · ... ·- ..... ,.·, ... ·... ·.·.,.·_, .. · .. ' .. 

in the Seminole FeititW:reas~,' the, pr()dtiCing entity is controlled in some part (perhaps 

•·. IMG .. \ Uniri~telyaffuri~dyargwng that the parties in IMCA's case are 
(<related ln exactlythe same way'' as tlleparties inSeminglc Fcrtm;u:r, states "[a]ccordingly, 
based on the Conunission, s criteria, the condusi()nshouldbe the same." JMCA petition at 12. 
Given the signjficantdiffer~- inthe ~atio~p·ofth~ parties and ihefact that IMCA is 
sharing ownership V(ith l1l1 \Ulfelatecl~ntity that undoubtedly has an interest in providing retail 
serviee in FJo~da; tiJe better•CC>nc_lu.s.ion _is that the result should be just the opposite ~ this 
transaction. oonstitutes a retail saJe. ' · · · 
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.. . . 

completely)by an entity.:- ~EPSor its· affiliate.· that is· not at all related to IM CA, the consuming 

entity . 

. The'rel~tionship~t'lh~~n!Jlll1iliilfand producing.entities in.this·circumstanceis·much 
. j\_ -~ ' . ' ' . : ' ' 

more closely ukin to the circumstancesin the PW Ventures ca~~e where the producing entity wa!l 
.. ' ; ·· .. :,·.· . 

unrelatedtot.heeonsWtunStriuty;~,lnre· Petition ofPW ventures. Inc for declaratocy 

asked .ili~·.qo~s~ori to.fodls~()ll ~J relationship between PW Ventures and Pratt and Whitney 

in addressing th~jurisdictiornil questi~n. 87 FPSC 10: at 250. Nonetheless, the Comrn.i!lsion 

found the realpartjes inintereSttobe the partners participating in the producing entity- ESI and 
,_,,., 

.. 

lmpeltld. ~t wen~ on to rej~t the Oouon that ESlcould avoid regulation as a public utility by 

organizing a serie5 ofpartriershlps ~th individual customers.ld. Here the Commission needs .... ···. ... . · . ...:. . ; .. ,.· .... ·. ·.·.· ' 

~:<··:; ···,' ~ .. 
also ·to looktf) the i"ealpartie5 in intere8t and their relationship to IMCA. Here DEPS or its 

affiliate is ·a.realpafu,ittin~~ \Vi~out any relationship to IMCA. Here the Commission needs 
.· .. ; ... =:._·>·:<_:.·: "< . :.:· ··: .. ;_,·-->,' :, . ~- ,. ' 

to con~~iuelfWitllhEPS using a'series of partnerships like the one presented to "cheny pick" 

retail customers'frorD.iegu~Cd ·public ~tilities with the exclusive right to provide retail service. 

neitherof\Vhichhave~·:unity.ofintereSts" with lMCA, would be making a retwl sale of 

el~tricit}'tb IMCA; s~b]ecting them tO public.utility status and making them subject to the 
,.;· .. , .. ·.. . .. , .. , 

Commission' s.juri~i~i()n .·and··.reSulation. 

· fjnaJly. {h~is§et another Cp~ssion decision which sheds additional light on the 

question ofw~~th~ Partlal. o~eis.hiP. C>r a generation facility is really self·gen::ration as urged by 

IMCA [n hire· Periti~ri> ()fMet:rqp()ljtal1ul4de CO\Inty. for &pedjted Cgnsjderation gf Request 
,.~·:. ·.··.: 

II 



forProvisinnofSelf-Seijiceimoslll;ssion, 87FPSC 5:32 (Order No. 17510), Dade County 

made the argumentthat it had~ partial ownership interest in a regeneration facility (it owned the 
' . . - :- . - - . '• . -_, ~ --- ." - - . - . -. . ; .- ' - . - .- - ' '' --- .. '., - ' 

building iu "Which th¢ C(}gerieratid11 facility wa5 httused as well as ancilhuy equipment) and 

"equitable title" tc> the renuunit1g equipment (beawse it had a generating equipment purchase 
"· . -_ ..... -"':·- _-_. ;o :: -.. -, -;:,,_:,·_---, < -': .. 

generated". power to lll'lother county site over a public utility's transrrussion facilities. The 
' '· ' ' ·.<.\< 

Commissionfound f.hattlle County's paitiaJo\vnership interest was not self~generation and 

denied the request,9 In this case 8.:; i.n Metropolitan Dade Couo~, IMCA, through its who:ly 

owned subsidiarythatis ll()t,the sol~ seheraJ partner, hJ18 only a partial ownershin interest in the 
-,··,··_, 

entity that holds title to th~gellerating eqldpment. This is not self~generation. 

Electric case applyingihe$erinal~Fertjliim:case. When.an entity has only a partial ownership 
_'·<- ',.- _. ' 

interest in the ~trty ~cili h~lclstttle to the g~erating unit, the generation from the unit is not 

self-generation. UndertheaitalyutaJ fhUnework of the Seminole Fertilizer case, the fact that 
·' . -_, -: -.- __ - - .. ' -- ' .- --,._---.- - - ~ .- -- :- . -: ·- - ,' ;.-

IMCAisno,tthe soleg~el'al p8rtnerinthe partnership but shares ownership is dispositive. This 

is not selr·genera~iori/ This is anuOJa\vfulretailsale. It should not be permitted. 

9 TbeC~~on·1.restitem~t in its Pw veotures decision of its holding in the 
Metropo!jtaDDade decision makes it clear that 1f partial ownership interest in generation is not 
self·generation: : ··· · · · · · · 

. ln,coefrast£~ Moosrmtg], in In re· . f:rtetrowlit1m Dade 
Coonty . ·, tJu~ C()JlUDissj()ndismissed an apP~catjonfor self~ 

'service.Y11teeting pursuiiJlttO our oogeneration rules' on the ground 
that the provision of electricity to an end·user by a separate entity 
tha1 bor~.aUthe risks "of production, but in which the end-user had 
onlyi!.Partialown~hipintereSt,y;as.not self-eenwti0o .... 

87 FPSC I. 0: ar252 (emphasis added). ·· 
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' -- . ·-~ -- ·,. ·\·· .... · 
B. This Js Not A.'J'ia~actt~n di-ga~hedSoleJy For Financial And Tax Reasons 

' ,• (., . ' ' - :. ' ·. ' '• .~ ''':' . ' ' '~ ,._ ' . ' . . ' ' ; . '' :· >'' '' . -:.' ' . ' ~ ,•- . . . 

Conspicuci~y·~~tfroiJl~cA's petition is any aUegation that the transaction 

proposed is orslllliud as it is ''Solely f'o~financial and tax reasons." Of course. that was an 
·-· ,•' -· 

essential'finding that ili~ Commission made in reaching its holding in the Seminole Fertjlizer 

case. There the c~·inmission, i!'l ~n~the issue of whether the separate entities were so 

strongly related Wl:to~e,:nsidered one and the same for jurisdictional purposes, noted that the 
' -; ·. ·,·. ' <-. ··~· . _.:. ;.--~· ,' ~ . 

separate entities were 'ciettted primanlY for ·ioff~balance sheet accounting.'" 90 FPSC I I; at 13 0. 
. .->.--. -- .-- ~ ·.':- -- -· ' 

In its holding the CornritiSsi~ll ~ti:d:."[t]he 5tructuring solely for financial and tax reasons does 

not res1Jil. in seffiinol~ ~r tb~ linUted partnership being deemed. a public utility." 
. ._:.::;- :v-_--,·, .-. -. :' 

Given too sign,ifi§ce ~fthis.finding to the holding in the Seminole FeOilizer case, the 

best expl~on. for the lm~ce of Such aiullegationin the IMCA petition is that the trWtsaction 

has been structured to b~ si@hl to. the transaction in the Seminole Ferti!iKC case not because it 

is solely for.finan~ ~; tai ~nS but because it stands a better chance of being construed as 
'··., ,' ,-.. : :,·. ·--: ... •',• ;. 

-- .. 

self·generation rathcr.duln a ~etaU sale. lMCA comes pretty close to admitting this in paragraph 

7 ofits petition. -The~on wwrorg~ this way to allow it to move "expeditiously and 
--..... ~.---:··~-:·:·.-.<·:;)·:-,_.; _'_; ;_;-:., ·.:·': 

in confonnit}' with lllt:aJ)ptitibie 18\\'s and regulations" (perhaps an indirect reference to ele<:tric 
. ' " . '. '' ·.;: : ,_ . ';,. ' , .. _· ' :- ·~;' ' 1·:_~:_: ' ·_.-: ·. -- ' -- ' ' 

regulatory,lilws andr~ons) .. ltw~s al~ ()Cganized in this way "following the precedent of 
... . ' ",",', •,' . . ... ,·, 

,',' : . <" -::·: 

Semjngle Fert.ilize: ... /~.JMCApetition at 5. These admissions suggest that the transaction is 

orgaru~for reguhai~)y·iather than flru1hcial and tax reasons. 
;•.. ~· ; ,• ...... ::. -· -::.- .·.<·.·.-->:_:··.:-;:'_ --~ :-·) 

R'egardless ofthe rea80n fur the_ omission from the petition that the transaction was 
--··· .. : .' . ..·. :.· ... · 

organizedf~rfiruut~~d ta,"r~~ the omission is clearlyfataJ. Under the analysis in the 

Sernjngle FJrtjlizc;r ~~,the,fact thatthettansaction was structured for solely for tax and 
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,::·::: .. -,;:: . .':.' .. 

financial reasons was ll crucial part of the Commission determination that it wag not a retail sale. 

There the Commi·s·····Sl.·.o ...... n.'. :was reluctant to strike down an arrangement which it believed was ' ~ . . . . ·~ . '> ·."'... '. : .. ··~. : .. · .... · . : ., ... , . .• 

organizea solelyfodiotinci81 alui taX purposes. It should have no similar reluctance here, for it 
' .·· . ·;_.· ... ; ... '.,: .· ... ·. · . 

. . --~ : .. ' : 

is not alleged that the ~saCti,~>ll is organized as it is for financial and tax reasons, By IMCA's 
. . . ... . . . . - .. -~· .. ·. .. . . ' 

own admission, it was organized ','foUowing· the precedent in Seminole Fertilizer., Unfortunately 

for IMCA, as previously discussed, it does not follow that "precedent" as to several crucilll and 

dispositive matt~rs. ~is aitllftJ~~I retail sale. The request 11hould be denied. 

"CONCLUSION 

TheCommi!lsioriis being asked to approve a retail sale disguised as self-generation. This 

complex arrangement iB n~tpresented as a lease financing arrangement. It is presented as a 

capacity!~, but.thefah is .that the tr~saction is simply a take or pay arrangement for the 

supply of capaC:ty to JMCAb}' ari 'c?ntity controlled in whole or in some part by a generator 

unrelated to IMCJ\ that seek!l to S1Jpply electricity in Florida. The Commission has already 
:: ., ·, 

concluded in tariffing the leasing ofelectric facilities that the leasing of such facilities is within 
. '.· . . .. . ' 

···:·.; 

its j1,1risdiction overthesUpplyiOg ofetectriCity to the public. 

If th~ Comrni~op Vlere to find that this "lease" transaction is not a retail sale, there 

would be seri~i.Js reJ,ereusSioris, 'm the ~sting regulatory scheme jn Florida. It would encourage 

other non utility.senerators who desired to "cherry pick" large industrial customers to make 
' . . .. ,, .. '· . .., 

, 

similar arrang~.ffimts/r~tting in lost revenues, cost shifting to remaining customers. and 
). ; .. 

possibly stranded .ill\'CSiJ\tent. ·It W'ould also provide public utilities currently subject to rate 
;._ . 

regulation an ()PPDrtunityJo of:fertlleir Service through an unregulated'( lease" arrangement. 
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Even though the p~()#er md its ~ppUer have gone to great lengths to make this 

arrangement appear to be siDli~af to the ami.llgeinent in Seminole Fertilizer, it differs in two 
,:·-.:·, ,. :.'- ·- .. --' . ' ·. __ .:·. ---:,· .. -:,_·_-_·_.-_·_:::-~ ,._.··:-:· ' .,~~ _,_<:> .· ' '.' ·- ' -. . . ·' 

essential respects. First, this i~)riofa cirdunstaneewhere IMCA has control of the partnership 

owning the generator, becauseJhe oWJ1ership is shared by an entity totally unrelated to IMCA. 
·.:.· ... ··, ?.".'',, \: ' . 

There is not the "unity ofint~~sts" in this ~eDtent found in Seminole Fertilizer. Second, 
. -... ' :.".- -.· .,, :,_ . ;- ·._-,_.,- '_·.' :_· ·' ~ 

this is not an arrangementttult.\Yas orsanked:ror"solely financial and tax reasons" as in 

Semjnple Fertilim; This lu+arigementWSs()rgaoiZed "following the precedent ofSemjnoJe 
. . ,' , ...... :: .... ,..·: ···. ·. 

Fertilizer." In otherwords, it is<an artfuny'crafted charade constructed for regulatory purposes in 
'' - ,, -- ·.:::- .... :-.- '·' -_ ·' - ~' <:: ,- - -. ,• 

the hopes of being abl~ to gefth~ Co~~Jt to approve a compleX: retail sale. 
,--' '-<' ___ ,- __ • ,- __ -_ -_ ._ >. 

The Commission sh~uld ~esist this 'effort to subvert the established regulatory scheme in 
,_ ._ .. · - --- ... _._ ... \_. __ " : -. 

Florida. Declare this. transactici~:for~4tit ~ly' is ... an unauthorized retail sale by DEP S or its 

affiliate to IMCA. Such ~ deCisi~n;does riot predudelMCA from entering into a real lease 

financing arrangentertffof'~lf~~~C£ation. Such a d~ision does keep the Commission from 

authorizing an .unlawtW ·~~· sal~ that might "'ell change the face of the electric utility industry ., . . ' '. ~ ~- .,' ... _ ·- ' .. ' .. ' ' :, 

in Florida. The PetitionqfiM£1- ~hould be. denied. 

Respectfully submitted, 

~~A 
Charles A. Guyton 
Steel Hector & Davis LLP 
Suite6oJ, 215 s. Monroe St. 

· Tallahassee, FJorida 32301 

Attorneys for Florida Power 
& Light Company 
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