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INTRODUCTION

Flonda Power 1ght Company(“FPL")has previously moved to dismiss IMC-
Agrico’s (“IMCA”) petmtAm for declarazmy statement. IMCA improperly secks a declaratory
statement as to thlrd partics IMCA ateo prov:des too few “facts” from which the Commission
may malke an mfonned legal Judgement ‘Regardiess of whether FPL is ultimately allowed to
intervene, the Commlsslon should act'on thm arguments and dismiss or deny the petition.

FPL has also sought leave to ﬁle an armcus curiae legal memorandum addressing the

substanuve arguments tha IMCAYhas rmed in its petition. Regardless of whether FPL is

allowed to’ mtervene and press !tS motxon to dls:mss, the submission of this legal memorandum

will assist the Commmsxon in 1ts cons:deratxon of the IMCA petmon The question before the

Commission is one of great concem to FPL and FPL offers the Commissio; a unique view

which the Commxsaton may not hear unless this memorandum js allowed and considered.

The Conmﬁsswn is fs.ced’ wnlh a soph:sncated attempt by an aggressive non utility
generator (afﬁhated w;th an out of state utnl:ty) to make g retail sale in Florida. The arrangement
has been careﬁxlly craﬁed to be sum!ar to another arrangement which the Commission has
prcvxously found not to consutute a reta.ll sale Because the transaction has not yet been
negotmted much less commltted to a oontract there are many unanswered questions which

should cause the Cqmniission to decline to act. . However, if the Commission proceeds, a careful

\ says and does not say, as well as a thorough review of

your pnor decmons in t!ns aree demonstrate that the transaction is a retail sale which should give

rise to publlo utlhtyv. status Commrssxon regulatton and an immediate territorial dispute.




. _A120 MW TAKE OR PAY CAPACITY
. LEASEIS ‘A;'SU_PPLY OF ELECTRICITY

In the arrangement set forth b} IMC-Agnco in its petition, there are a number of
unanswered questlons wiuch may affect a determination of whether the transaction is a retail
sale. However, even from tbe lnmted lnfomlatlon provided, it is apparent that either the
partnership. or the general panners of the partnerslup are supplying electricity to IMCA at retail.
Since the supply of electnc:ty to even one entlty makes the supplying entity a public utility
subject to the Commlssxon s Junsdxcuon, IMCA’s request for a declaratory statement should be

denied. See, Mnmm&m.x.ﬂmhals 533 So,2d 281 (Fla. 1988).

IMCA proposes an anangemem where a partnership! comprised of two co-general

parmersz2 thh umdennﬁed pannershlp interests® will design, build and own a generating facility.*

The pannershxp w:ll lease/ some as yet unspeqﬁed amount® of capacity from the generating

facility to IMCA and the remmmng amount of capacity from the unit to an affiliate of the other

I 1ti is not stated whether the partnershlp will be a limited or general partnership.

2 One co-general pariner is an as yet unformed and unnamed wholly owned subsidiary of
IMCA. The other co-general partner is either Duke Energy Power Services, LLC (“DEPS”) or
an aﬂihate of DEPS ne:ther of wluch ls at all related to IMCA.

2 The partncrshlp mterest of nelthcr partner was set forth in the IMCA petition. IMCA
could have as llttle asa l% partnerslup 1nterest and fit within the description in the petition,

»»»»»

consxdered buta larger mze up to as much as 750 MW is also being. considered,

* The amount ot‘ capacny that IMCA will lease is not specified in the IMCA petition. 1t
has not yet | been negotmted It is supposed to equal IMCA's “requirements” (anotlier undefined
term) and it is mrremly estsmated (subject to change countless times before or after the signing
of a definitive agroement) to be approx:mazely 120 MW,




co-general partner IMCA w:lluse etvitsbvéite electricity produced from its leased capacity; the

other lessee wrll sell at wholesale electncrty produced from, at least,’ its leased capacity.

1h|s arrangement is not Justlﬁed as being for tax or financing reasons. The arrangement

is not eharactenzed by IMCA as a lease ﬁnancmg arrangement. Instead, the transactions is being

stmctured in-an attempt,_ o mak’ the sale of electricity from the partnership or the DEPS general

partner appear to be self-generatron under a pnor Commission decision. See, IMCA petition at
p. 5, (“follomng the precedent of S_mnnlgﬁmmch ).
The proposed arrangement is the retml supply of capacity (electricity) from the

partnershxp or the geneml panner DEPS to IMCA IMCA is “leasing” 120 MW of capacity. Itis

a classrc take or pay a.nangh » t m whrch IMCA has a responsibility to pay for 120 MW of

electnc:ty regardless of whether 1t uses all of the electricity. The charge it is paying for this 120

MW of capacnty rs charactenz.ed as a lease payrnent but regardless of its characterization, the

payment is for the:vmpplyfof electnc:ty by the partnership or DEPS to IMCA.

If th:s arrangement is pemutted then it has profound implications as to how public
utrhnes may deal wrth therr customets a.nd avord regulation. If the partnership can characterize
its sale of electncrty as a lease of an undmded ownership interest in generation and transmission
faclhtres and escape regulatron of the transactton as a retail sale, then the same method of

avoiding pubhc,_ utility ;st_ntus and Corn!nlssron regulation would be available to currently

6. The term “at least” is used because it is unclear what will happen with the electricity
produced from IMCA's capacity but not used by IMCA. It is FPL’s inference from the statement
in the petmon that IMCA has “first claim’ "on ' the capacity, that DEPS has a claim on the capacity
that remains unused Whether DEPS will pay IMCA for such power (thereby providing revenues
that would offset lMCA’s “ﬁxed” lease payment) is not addressed in the petition.




regulated publicutilitie’s r;,Utiiities could enter into “capacity leases” with large industrial

customers of other customers 1t demred to retain and lease them, at a “lease payment”
significantly lower than ratcs it currem!y charges them, an undivided ownership interest in
transmission, ge_neraugvgjaqd;digtnbptlon:assets and avoid having such transactions subject to
regulation as retaiivséleslﬂ : |

Of course, wh‘éi}f put in the context of an existing public utility attempting to lease
facilities rather than sell electncnty, the transparent nature of what IMCA seeks to do is readily
apparent. The fact is that for pubhc utilities, the Commission has jurisdiction over not only the
sale of electricity but a.lso the leasing of facilities used in the delivery of electricity. The

Commission recogxuzed long ago that ihe ieasmg of electric facilities constituted the sale of

electricity w:thm the”scope’of its junsdlctzon under Chapter 366 and approved utility tariffs for
such leases. For mstance, FPL has 8 tariff govemmg the feasing of facilities to customers See,
First Revised Sheet Nos 9 750 and 10, 0}0

The concluslon that the lease of c&pacnty in this case is the supply of electricity is not

refuted by the Comnussmn s dec:s:on Peti

the Commls&on dtstmguzshed between “leasmg equipment which produces electricity” and

“buying elecmcnty that the eqmpmem generates " finding the former not to be a sale of electricity
undgmhgm;:ﬁhgmas ,86 FPSC 12 354, at 356. However, there were several factors in

that case whnch dtsungwsh it: from the request at hand, First, in that case Monsanto was entering

into a Iease ﬁnancmg arrangement w:th a generator manufacturer; no such allegation has been

made in thls case thnt the purpose of the lease arrangement is for financing. Second, in the




bgmmnln_ﬁ‘gmhm case, the case. upon which IMCA so heavily relies, the Commission found

that the’ sunphst:c analystssm Mgmxmm dld not apply and a different analysis applied in a

situation, such as the one prcscnted here by IMCA, where the power produced must be divided

between its respectxye__own s, Inre: Petifi

, 90 FPSC 11:126,

130 (Order No. 23729) It correctly pomted out that the agreements must address the amounts of
electricity produced where as M.Qmmg only involved a lease of equipment. Id. Third, in a case
decided by the Commmsxon subsequem to,MQmanm, the Commission bas held that where

electnc1ty was supphed for rent paymems there was a sale of electricity. See, Inre: Petition for

)., 94 FPSC 2:332, 334-335 (Order No.

PSC-94-0 197-DS-EQ) (“Moreover”v we are unable to conclude that no sale of electricity takes

place under these facts where clectnc:ty is. supplled for rent payments.”).

IMCA’s Iease of capac:ty from thc partnersh:p in this case is g pretty transparent retail
sale. There isno convent:onal lease-ﬁnnncmg arrangement as there was in the Monsanpto case,
There is merely an attempt to structure the deal so that it is similar enough to the facts in earlier
lease ﬁnancmg arrangemems in Mnnxamn and Seminole Fedilizer that the transaction might be
charactenzed as somethmg other than a retmx sale IMCA is asking the Commission to ignore
that the tramactlon lS a c!assnc take or pay supply of 120 MW and instead indulge the fiction that

it is a “lease” whnch is’ not subject to the Commnssnon s jurisdiction. The Commission has

hlstoncally asserted Junsdwuon over leases of electnc faculmes uged to supply electricity, and it




should do soin tius case where 1t ts reedxly apparent that the lease is nothing more than the

supply of capac:ty
UNDER THE ANALYSIS SET FORTH IN SEMINOLE.
EER’HLLZEB, IMCA‘S TRANSACTION IS A RETAIL SALE
In the S.emmo.lgF_mum case the petlttonet invoked the Commission’s Monsanto
decision as precedent that 1ts iease arrangement was not & jurisdictional retaif sale. The
Comxmsslon qmckly recogmze«d that the Seminole Fertilizer case was not a simple case of the
lease of 't equlpment but mvolved thc dms:on of electricity between its owners. Therefore, it
moved beyond its Mnnmm a.nalyms “smoe the electricity produced must be divided between its
respecuve owners these agreemmts must address amounts of electricity produced, as

dlstmgu:shed fronLMQnaama, WhICh only involved a lease of equipment.” 90 FPSC 11: at 130.

It also found that the dxﬁ’erenm ﬁ'om Mnnmm did not necessarily trigger its jurisdiction. Id.

Ins_gmmg}gﬁgnum the Commlssuon selected a new analytical framework. It stated that

new analyucal approach as follows

The anaiys:s by the Commzss:on addresses whether the separate
. entities created pnmanly for ‘off-balance sheet accounting” are so
stmngly related -asto be conmdered one and the same for
Junsdzctlonal pucposes, and whether the Commission’s jurisdiction
is triggered by the combmatwn of generation for Seminole’s self-
- consumpt:on and genemnon for sale to a public utility via the
separate related enuty

1d. it wasno longer»e'nyough that there W'as a lease of capacity, that there were fixed lcase
payments or that the lessee assumed the risk of production. Instead, the Commission focused

upon the relanonshxp of the parues to lhe transaction to determine if they were separate enough




asto constitutt}"_‘t_ﬁo' fseﬁﬁréte‘fe'xjvtitiés as was the case in the PW Ventures decisions or whether

the two emitie’s‘Wefdei “Strdhgly related” enough to have a “unity of interests.”

Ulumately, “ e Commtsalon found that Seminole (the lessee) was so related to the
pannershlp (the lessor) through Scmmole s wholly owned subsidiary being the (sole) general

partner that there was a «

umty of mterests ” It also found that-the structuring solely for financial

and tax reasons dxd not resu!t m the partnershjp being a public utility:

R ‘.The Commlssxon deems Seminole and the lessor to have a
umty of interests” due to Seminole’s wholly owned subsidiary
" being the general partner of the lessor. The structuring salely for
" financial and tax reasons does not result in Seminole or the
'f._{:'partnerslnp being deemed a public utility. Finally, none of the
. participants would become subject to PSC jurisdiction solely
; because of such a transactxon

8 The Commxssxon finds that the lessee/QF (Seminole) and
o the partnersh:p/!essor (Semmole sub L.P.) are so “related” that the
g anangement surmounts the jurisdictional boundary identified in
" PW Ventures, Inc. Petition of PW Ventures, Inc., Order No.
b 18302 mmﬂmm 533 So.2d 281 (Fla. 1988).
_ (Emphasns added)

9OFPSC 11 126 at 131

IMCAhas ‘g‘ ne to great lengths to structure its proposed arrangement to be similar to the

arrangetnént iddfé;ssé& i'n thes.:mmglg_&mhm case. In its petition it has extensively
addressed the many mmllantles of its proposed arrangement to the arrangement in_Seminole

E_cnﬂm d However none of the facts whlch IMCA touts as being similar were dispositive in

the Ssmmnizﬁcmnm case, -

7 See; Pgtiii&x‘i §i"ﬁ¢5a§grégraphs 16 - 18, 21.




“As can be | seen ﬁ’om he cnm:al passage from the Seminole Fertilizer case quoted above,

the Comzmssson s decuuon tumed on ‘two factors 'which are entirely different in IMCA’s

cucumstanoe than th were mISe:mno!e 8; (1 that there was a “unity of interest” between
ey

Seminole (the lessee) and the. partnersiup lessor because Seminole’s wholly owned subsidiary

was the (sole) general _ anner and (2) 1hat the capacity jease asrangement was structured “solely

for ﬁnancml andvtax' ’reasons " ‘In the case before the Commission currently, there is no “unity of
interest™ between IMCA and the partnershlp from which it “leases capacity,” because IMCA’s

wholly owned subsxdrary is not the sole general partner in the partnership. There is another

general partner m t}u case totally unrelated to IMCA - DEPS or its affiliate. Also, the lease

arrangement is not a]leged to be structured “solely for financing and tax reasons.” These crucial

differences suggest that applymg the same analysm here that was applied in theﬁ;mmgln

Fedtilizer yields exactly thc oppomte conclusxon there is a retail sale and the partnership or the
other co-geneml partner zs a publlc utlllty subject to the Commission’s regulation,
A, Shared Ownership Defeats “Unity of Interests”

The sngmﬁcancc of IMCA’s whol[y owned subsidiary not being the sole general partner

in the proposed tremsact:on as Semmole s'wholly owned subsidiary was cannot be diminished.

In Seminole’s catgumgtauces Seminole’s wholly owned subsidiary as the sole general partner

controlled the etit‘ivi‘e:'cdﬁduét of the partnership. In other words, Seminole controlled the

partnershlp as well as )tself There was a clear “unity of interests.” In the case before the

Commlssmn, the Comlmsswn knows that there are to be least two co-general partners - IMCA's

wholly owned subsuhary and:DEPS (or an aﬁillate thereof) - who control the partnership. What
the Commmslon does not know from the petmon is what the partners’ respective partnership

8




‘ '1nterests are how the geneml parmers are to make decnsnons or the ultimate extent of control

IMCA has through 1ts,wholly owned subs:dlary There is no basls in the petition to conclude that

lMCA a.nd t.he pannersmp (wluch»DEPS may conitral or at least have a right to affect partnership
policies) have a umty of mterests " -

Of pa:uwlar'nmportanoe to thls case s a subsequent Commission decision interpreting

the Sem.mgic.E:mhz&[ case where the Comrmsslon casts considerable doubt on the argument
that an entxty that has shared ownerslup has a “unity of interests” with one of its owners. In 1995

Tampa EIectrlc Company petmoned the Commlsslon for a declaratory statement that its gas

supply ¢ afﬁhate for us Polk ‘Power Statlon would not be subjected to Commission regulauon

No. PSCJ\9'5’-1\623;: D! PU) Under t.he facts alleged Tampa Electric would have “an ownership

interest not exceedmg".so%f’ in uts afﬁllate Id Among its several arguments, Tampa Electric

invoked the S.gmmnlgﬁnmhm case as authonty that Tampa and its affiliate had a “unity of

mterests such that there as;no sale of gas to thc public (and consequently its affiliate would not

be a pub]xc utullt subject to Commlssion regulatlon) Id. Premised upon one of Tampa’s other

arguments, the Comrmssson found there 'was no junsdnctlon but it noted that it found Tampa’s
argument premnsed 'p; bthejmnplgfgnmm case “less persuasive.” 95 FPSC 12; 510 at 512.

The Commlssxon wt on'to explmn why |t dld not ﬁnd Tampa s argument premised upon

Flrst, 1t is not clear that the entity at issue here would have
the “umty of interes » ‘with Tampa Electric that Seminole Sub L.P.
“was found to have thh Semmole “In the latter instance, a wholly-




o owned subsndlary of Seminole was the general partner of Serninole
Sub LP, ‘whereas in this casc, the general partner.of the gas supply
ent:ty wﬂl be nhm by Tampa Electric and affother investor.

Id. (Emphas:s m ongmal ) Ultnmately, the Cormission declined to rule on this argument leaving

it opea, but the g __mg dxscusswn casts tremendous doubt on IMCA'’s proposed arrangement.
It clearly shows the followmg representat!on in IMCA’s petition to be inaccurate: “[h]ere, the

lessor—Parmershxp and IMCA, the lessee-electnc consumer, would:be related exactly the same

way as the lessor-p a ’ershlpﬁand the lessee-consumer in the Seminofe Fertilizer were related.”
IMCA petmon at 12 It also casts mto doubt the accuracy of the conclusior following IMCA’s
inaccurate representatlon

’I‘he fact is that IMCA’s wholly owned subsidiary is sharing ownership with an entity,

DEPS or its aﬁihate, that clearly ss mtereated in providing electricity in Florida for purposes

other than self-gen ‘_a__ :That entxty 1s more mterested in selling electricity to IMCA than it is
in IMCA- self-generatmg 1t may not openly do so under current law, so its alternative is to
establish an arrangement that rea!ly 1s a retml sale but which it might be able to pass off as self-
generation. IMCA arguesfthat the “relatcdness" analysis in Seminole Fertilizer “turns on the

relatxonslup between the producmg and'oonsummg entities.” IMCA petition at 12. Here, unlike

“in the Smnmnlgﬁcnﬂm[ case the producmg enmy is controlled in some part (perhaps

s IMCA, mmedxately aﬁer mwcurately argumg that the parties in IMCA’s case are
“related in exactly the same way" as the parties in Seminale Ferilizer, states “[ajccordingly,
based on the Commission’s criteria, the conclusion should be the same.” IMCA petition at 12,
Given the significant dxﬁ'erencc in the (elanonshlp of the parties and the fact that IMCA is
sharing ownerslup w1th an unrelated entity that undoubtedly has an interest in providing retail
service in. Flonda the better. conclumbn Is that the result should be just the opposite - this
transaction consututes a retml sale r

10




completely) by an enuty~ DEPS :6r its affitiate - that is not at all related to IMCA, the consuming

entity,
Tnere!atlonshz f the conmm..gand producing entities in this circumstance is much

more closely ukin totheclrcumstancosm the BW Ventures case where the producing entity was
oo oy S . o f P Venres L edcrons
sja.mmmt_mwmm\W FPSC 10:247 (Order No. 18302). There the petitioner

asked: the Commlssion to focus on lhe relatlonshlp between PW Ventures and Pratt and Whitney

unrelated: to the co

in addressmg the junsdlcuonal queshon 87 FPSC 10: at 250 Nonetheless the Commission

found the real parues m mterest to be the panners participating in the producing entity - ESI and

Impell: Id It went on to reject the nouon that ESI conid avoid regulation as a public utility by

orgamzmg a senes of panner&hxps w:th_mdmdual customers. Jd. Here the Commission needs

also'to lookf theireal vpartwc in mterest and thelr relationship to IMCA. Here DEPS or its

afﬁlxate is a real party m mtcrest thout a.ny reianonsiup to IMCA. Here the Commission needs

to conccm uself wnh'DEPS usmg a senes of "partnerships hke the one presented to “cherry pick”

retail customers from regulated pubhc uuimes with the exclusive rlght to provide retail service,

Here as m Pjugnmms‘ tﬁe Com!mssmn should conclude that either the partnership or DEPS,
nelther of wh:ch have a “um*y of mterests” with IMCA, would be making a retail sale of
electnclty to lMCA sub)ecung them to pubhc utility status and making them subject to the
Comm:ss:on 8 junsdxctmn and regulauon

Fmaily, there 1s yet _another Comm:ssnon decision whxch sheds additional light on the

qucsuon of wheth _ pama;owners}up of & genheration famllty is really self-gencration as urged by




ission, 87 FPSC 5: 32 (Order No. 17510), Dade County
made the. argument that 1t had a parual ownerslup interest in a cogeneration facility (it owned the

bu:ldmg i whlch the cogeneratmn faclllty was housed as well as ancillary equipment) and

“equitable mle to the remmmng equlpment (because it had a generating equipment purchase

optionat the end of the contract), so lt should be aflowed to “self-service wheel” its “self-
generated” power to another county sue overa pubhc utility’s transmission facilities. The
Comrmssmn found that the County 5 pamal owners}up interest was not self-generation and

denied the requcst ? In thls case ns m MQOMm.D_adg_Cgmm. IMCA, through its who'ly

owned subs:dtary that 1s‘not the sole gemeral partner has only a pamal owrnership interest in the

entity that holds utle to the genemtmg eqtupment This is not self-generation.

The Mmmmm case really answers the guestion le2t open in the.T_nmna

Electric case applymg the Smnglgfnﬂdm case When an entity has only a partial ownership

interest in the enmy whxch holds mle to the generatmg unit, the generation from the unit is not

self~ generat:on Under the annlytzcal ﬁmnework of the Seminole Fertilizer case, the fact that

IMCA is not the sole gmeral panner m the panncrshlp but shares ownership is dispositive. This

is not self-generat:on Tlus is an unlawful retall sale It should not be permitted,

® The Comxmsswn s restatement in lts_m_xgnmmx decision of its holding in the
Metropolitan Dade dec:s:on makes :t clear that & partial ownership interest in generation is not

self-generation: ,
: In contrast [to Mnnsanm], in Inre: ... Metropolitan Dade
o v_CannL.._ the Commission dismigsed an application for self-
- iservice wheelmg pursuant to our cogeneration rules on the ground
that the provision of electnclty to an end-user by a separate entity
that bore all the risks of producuon but in which the end-user had
»only a partial ownemhlp mterest wnuunlf_zﬂn:mnnn
87 FPSC 10: at 252 (emphas:s addcd)
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B. This Is -N'&t‘ A mmmonw&;ga;m Solely For Financial And Tax Reasons

Conspwuously absent ﬁ'om *IMCA’s pentlon is any allegauon that the transaction

proposed i is orgammd as 1t ls “solely for ﬁmmcsal and tax reasons.” Of course, that was an

essentml fmdmg that the Com:mss:on made in reachmg its holding in the Seminole Fertilizer

case, Thnre the Comrmss:on m frarmng the lssue of whether the separate entities were so

stronglv related as to be conszdered one: and the same for jurisdictional purposes, noted that the

separate entmes were :crcated‘pnmanly for “off balance sheet accounting.”” 90 FPSC 11; at 130.

Inits holdmg the Commxss:on sta _ .“[t]he structunng solely for financiaf and tax reasons does

not result m Semmole or the lmuted'partnershlp being deemed a public utility.”

Given the slgmﬁcance of thss ﬁndmg to the holding in the Seminole Fertilizer case, the

best explanauon for the absence of such an allegation in the IMCA pctition is that the trunsaction

has been’ structured ta be mm:lar to the transaction in the Seminole Fedtilizer case not because it

is solely for ﬁnancml or tax reasons but because it stands a better chance of being construed as
self‘-generatlon rather than a retazl salc IMCA comes pretty close to admitting this in paragraph

7 of its: petmon 'ﬁ-'I'he tmnsactxon was orgamzed this way to allow it to move “expeditiously and

in confon'mty w1th'all apphcable laws and regulanns” (perhaps an indirect reference to electric

regulatory laws and regtﬂauons) It was also orgamzed in this way “following the precedent of

Scmmnlﬁ Egnng[ (IMCA petmon ax S These admissions suggest that the transaction is

orgamzed for regulatory raiher than ﬁna.ncaal and tax reasons.

Regardless of the reason for the ommmon from the petmon that the transaction was

orgamzed for ﬁnancml’and tax reasons, the omlssnon is clearly fatal, Under the analysis in the

Ssmmnlnﬁ:nﬁm case, the fact tlmt (he transactson was structured for solely for tax and

13




financiat r’easons-w'as 35 crucial part of the Commission determination that it was not a retail sale.

There the Commrssmn was re!uctant to stnke down an arrangement which it believed was

organizeg solely for ﬁnnncnal and tax purposes It should have no similar reluctance here, for it

is not al!eged that the lransactlon 18 orgamzed as it i8 for financial and tax reasons. By IMCA's

own aurmssron 1t was orgamzed “fo!lowmg the precedent in Seminole Fertilizer.” Unfortunately

for IMCA, as previously 'diaqrraéed, it does not fotlow that “precedent” as to several crucial and

disposi_tive‘mattéréb. Thrs manunlawful retail sale, The request should be denied.

' CONCLUSION

’I‘he’(“:brﬁrriiaaiorfis.béing 'ask&i to approve a retail sale disguised as self-generation. This
complex arrangement 15 not presented asa lease financing arrangement. It is presented as a
capacity lease, but the fact rs that the transactron is simply a take or pay arrangement for the

supply of capac.tyﬁto IMCA by an entnty controlled in whole or in some part by a generator

unrelated to: [MCA that seeks to supply electncrty in Florida. The Commission has already

concluded m‘tar}:ﬁing t.he laasmg.pf electnc facilities that the leasing of such facilities is within

its jl_lrisdi'cbti‘bnvidzvér thesupplymg of electncrty to the public.

If the Commrssnon were to find that this “lease” transaction is not a retail sale, there

would be senous repercussrons'on the exrst.mg regulatory scheme in Florida. It would encourage

other non uulrty generators who desnred to “cherry pick” large industrial customers to make

similar arrangements resultmg m lost revenues, cost shifting to remaining customers, and

possibly stranded mvestment lt would also provide public utilities currently subject to rate

regulatron an opportumty to oﬁ'er therr semce through an unregulated “ lease” arrangement.
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Even though the pentxoner and 1tsysuppher have gone to great lengths to make this

arrangement appear to be smﬂar to-the'arrangement in Smmgze_f_nmbm it differs in two

essential respects. Fxrst, vthls is not 2 c!rwmstanee where IMCA has control of the partnership

owning the generator becau e th '-ownersth zs shared by an entity totally unrelated to IMCA.

There is not the “umty of mterests” in thls arrangement found in Semingle Fettilizer. Second,

this is not an arrangement that was orgamzed for solely financial and tax reasons” as in

S_em.mg]_e_E_emhzex Tins arrangement was orgamzed “fol!owmg the precedent of Seminole

Fertilizer.” In other words n ig an artﬁllly craﬁed charade constructed for regulatory purposes in

the hopes of bemg able to get the Comnnsmon to approve 8 complex retail sale.

The Comm:sswn should remt tlus eﬁ'ort to-subvert the established regulatory scheme in

Florida. Declare tlus transactnon or what 1t really 1s an unauthorized retail sale by DEPS or its
affiliate to IMCA. Such 8 dec:ston does not preclude IMCA from entering into a real lease

financing zm‘angement for se!f-genetatlon Such a decnslon does keep the Commission from

authorizing an unlawful retml sai that mlght well change the face of the electric utility industry
in Florida, The petmon of IMCA should bc demed

Respectful!y submitted,

Charles A. Guyton

Steel Hector & Davis LLP
- Suite 601, 215 S. Monroe St.
{i'Tallahassee Florida 32301

Attbmeys for Florida ' Power
& Light Company
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" Vicki Gordon Kaufman .- Florida Power Corporation
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