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Dear Ka. Bayo 1 

Encloead tor til1n9 in the above docJcet 
Electric Coapany are the original and titteen 
ot the tollovinq: 

1. Ta.pa Blaotric Coapany•a Petition to 

on behalf ot T-p. 
(15) copia• ot each 

,___./'-'.21</..,- ~ 
Intervene; 1 and 

Taapa !leotr ic r.oJtpany' • Ra•ponae. --------......:..1.::.~:.;../41 3 7'7 
" ·" Please acknowled9e receipt and ti1inq of the above by ataapinq 

1 the duplicate copy ot thia latter and raturninq the a-. to thie 

~tE 
Thank you tor your a••i•tanca in thi• aatter. 

.s_ 
JOB/bja 
~clo•ur•• 
--gg~ All Partiaa 

_j_ 

Slncaraly, 

ot Record (v/encla.) 
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BEFORE THE FLORIDA PUBLIC SERVICE COKKISSION 

In re: P•tition of Duke Mul~rry 
Energy, L.P., and rMC-Aqrico 
Company tor a Declaratory 
Statement ConcernimJ Eliqibility 
to Obtain Determination of Need 
Pursuant to Section 403.519, 
Florida Statutea. 

) 
) 
) 
) 
) 
) 
) 

DOCXET NO. 971337-EI 
FILED: Noveaber 25, 1997 

___________________________ ) 

I. Intr9duotion 

!'lUOA IILaCt'JtiC COXPU'f' 8 
Pl'fi'fiQJ lOJ LUYJ to ICA!QI 

1. Ta.pa Electric Coapany (•Taapa Electric" or "thfl 

Company"), pureuant to Fla. Adain. Code Rule 25-22.039, petition• 

the Commieeion tor leave to i ntervene in the above-etyled cauee on 

tho qround that the power qeneration project and aaeociated powar 

aale arranqeaent propoeed by IMC-Aqrico Coapany c•IHCA•) and ita 

partner, Duke Mulberry !nerqy, L.P. (•Duke•) will underaine Taapa 

Electric'• ability to plan and operate ita eyat .. and reault in the 

shift ot aiqniti~nt coata to Ta11pa Electric'• cuetoaere or to 

Tampa Electric itaelt. In addition, the requeated relief, it 

qrantod, would create a direct and i-ediate eervice territory 

dispute between OU)ce and Taapa Electric, ain.::e the project will 

prove to be an unlawful and elaborately deviaed retail eale, to the 

dotriaent o! Taap& Electric' • reaaininq retail ouatoae;:s. The 

requeated relief, therefore, would affect Taapa Electric'• intereet 

directly and in a aannor qeraane to thia proceeding. 

2. The naae and addreee of the petitioner are: 

Taapa Electric Coapany 
Poet Office Box 111 
Taape, Florida 33601 
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3. All pleading&, aotiona, ordara and other docu.anta 

directed to the petitioner are to be aarvad on: 

X..e L. Willie 
Jaa- D. Beaaley 
Aualey ' McMullan 
Poet ottica Box 391 
Tallahaaaee, rL 3~30~ 

Angela Llewellyn 
Raqulatory Specialiat 
Taapa Electric Coapany 
Poet Ottice Box 111 
Taapa, rL 33601 

II . BIO!tqrounO 

Harry w. Lonq, Jr. 
T£00 Enarqy, Inc. 
Poet Ottica Box 111 
Taapa, P'L 33601 

4. In the petition tiled ln thia docket, Duke and IHCA aak 

the Coaaiaaion to declare that Duke and INCA are aliqibla to apply 

tor a dateraination ot need under section 403.51~, Florida 

Statutaa, tor a power plant deacrlbad in auch petition, daapita the 

clear atatutory language which randera th- ineligible aa 

applicant&. Alternatively, Dukto and IXCA aaked the Coaaiaalon to 

simply declare, without any artic ulated legal baail;, that no 

deteraination ot need tor the propoaed pover plant pro ject la 

required. 

5. IXCA baa aleo tiled a aeparata petition tor a declaratory 

otatement in Doaket No. 971313-EI aakinq the Coi~~iaaion to 

deteraine that tba ovnarahip and operation ot the propoaed power 

plant will not conatituta a aale or electric i t y at retail or 

aubjact the owner ot the plant to requlation •• a public utility 

under Chapter 366, Florida Statutaa. 

6. By Dulte and IMCA'a own ac1aiaaion, the circu.atancea 
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eurrounding their Pr oject preeent a .. ttar ot tiret iapreeeion tor 

thia Ca-aieeion1 • Aa diecueeed in aore detail in •Taapa Electric 

coapany'a Raaponae, tiled concurrently herewith, t .he precedent• 

cited by Duke and rKCA in eupport ot their Petition only eerve, in 

T .. pa Electric"• viev, to concluaively contira Duko and IHCA"• 

ineligibility •• Applie&htl under the Florida Power Plant 6lting 

Act (the • sitin9 Act") and provide no beeie tor pera!tting J"CA and 

Duke to proceed vitb their propoaad project. Aa deecribed in thia 

pleading, Taapa Electric alao believe• that the plain aeanir.g ot 

the relevant atatutory languaqe and the unlllll.biquous etatuont ot 

legielative intent contained therei n, liltawi eo, aanctate thh 

reeult. In any avant, Taapa Electric eubaite that it ehould be 

e!lowad to intervene eo •• tc preeant thaee poeitione, given that 

th• eubject ot tbie proceeding ie a .. tter ot tiret i•preeeion and 

Taapa Electric"• intareeta are directly attected. 

III . tawpa lleptrip'a Ability fO rlan Ita Byetaa &Ad Otheryiee Meat 
Ita Obligation fo 'arye Jould Be Adyaratly Afftottd 

7. Under the two prong teet ot Agrico Chaaical Co•pany y. 

Dopartmtnt ot znyiropatntal BtqylAtipn, 406 So.ld 478 (Fla. 2nd DCA 

1981), to have atandin9, a party auet de.•onatrate that (1) it will 

euttar an injury in tact ot eutticient iaaediacy to entitle hi• to 

1See Duke Mulberry ~eat To Add.raee The Coaaheion tiled in 
Docket No. 971337-BI, In rea P•tit.ipn ot Puk• Mulberry ~trqy. 
L . P., on4 IMC-Aqrigg Coppany tor a Daglerotgry Stoteaont Cgncerning 

Eligibility Tg Obtain Daterpination gf Nttd Purt•aant to Bectign 

403.51?. Florida Statute•. 
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a section la0.57 haarinq, and (2) this injury auet be ot the type 

or nature the proceedinq is deeiqned to protect. Tampa Electric 

respectfully eu.bllite that it aeete this teet tor the reasons set 

forth above and aore tully described below. 

8. In liqht ot ita public utility obliqation, Taapa Electric 

baa plann.c!, constructed and o~rated ita elect.ric ayatu, in 

relevant part, to serve the anticipated energy needs ot itr retail 

int erruptible cuetoaere, the larqeet ot which is IMCA. The qrant t o 

Petitioners ot Applicant statue under the Sitinq ~ct could c~eate 

aerloua planninq and operational ditticultiea tor Tampa Electric. 

For inatance, eitinq the propoaed plant, witll ita anticipated 

impacts on the environment, near Taapa Electric's already certified 

Polk site aay attect the Company'• ability t~ u.a the Polk site tor 

future plant additiona . T._.pa Electric may have increased 

dittioulty in buyinq power tor ita native load due to exacerbated 

traneaieeion constraints associated o~ith the proposed plant. In 

addition, the operation ot the proposed plant within Tampa 

Electric's service area could causa aiqniticant load t ollowins and 

load balancinq hurdles which could, in turn, have an impact on 

Taapa Electric's ability to aarve ita retail load and the coat at 

which that service is provided. FUrther contoundinq the planninq 

function would be the aabi~ity eurroundinq Teapa Llectric ' e 

obliqation to serve INCA or the project, qiven the dual retell and 

wholesale tunctione ot the project and the lack ot clarity ot the 

relationship between the coventurera, Duke and IMCA and the 

possibility that this relationahip could chanqa over tiae. 

- . -
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9. Aa diacuaaad in Tampa Elactric'a Raaponae, the Co .. iaaion 

JUlY not hava juriadiction to reoquira the Pati tionara to follow 

throuqh with the conatruction ot qenaration deeaad eaaential to 

aeet Florida • • enerqy needa under the Sitin<J Act proceaa. Once 

built, th• Com~iaaion aay not have juriadiction to enauro the 

output ot the propoeed project would aarva Florida'• energy needa 

durinq critical periocle, rather than beinq t'xported to another 

atate. Taapa Electric would be left with 9J"aat uncertainty with 

re9ard to tba extant to which ita own need ror additional 

qenaratinq reaourcaa would be obviated and the de9Tee to which ita 

exiatinq qeneration aiqht be diaplaced, all to the detriaent or the 

cwttoaera whoa Taapa Electric ia obliqated to aerve. 

10. Tbe petition of Duke and IKCA aaka in the alternative 

that the C:O..iaaion decide ~t no deteraination or need 18 

required for their conetruction of the propoaed pover plant to 

aarve IKCA'a electrical requireaenta within Taapa Electric'• 

aervice area. Taa~a Electric baa a critical atake in the outcome 

of that requaat in that the qrantinq ot auch a requeat would 

preclude Taapa Electric froa havin<J an opportunit.r to _,reaent 

evidence in oppoaition to any allaqad nal>d tor the pr.opoaed plant. 

For example, Duke and IMCA aaaart that their ~ropoaed projec t will 

diaplace axiatinq qaneration in Florida. Thia action would, 

however, laave Taapa Electric with atranded coat and reduced tual 

eftici enoiaa which would adveraely affect tha coapany end ita 

cuatoaera. 

11. Duke and IKCA'a •Raquaat to Addt"eaa the co .. iaaion• 
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clearly aata out the aubatantial inter aata ot Taapa Electric in 

thie proceedift9 and further de.onatrataa that a petition tor 

declaratory atateaant ia an inappropriate procedur•l aachaniaa ~o 

addraaa tha iaauea preaantad in tha petition . Tha Roquaat to 

Addraaa tha Coaaiaaion candidly adaita: 

••• Du.ka lCUl~rry and INCA aubait that their 
petition praaanta a caaa ot firat ! apreaaion 
with raapect to the atatutory baeia tor, and 
policy iaplicationa of, 9T•ntirl9 coapatitiva 
wboleaale power producara auch aa DWta 
MUlberry, ae an axa;apt wholeaale qenerator 
acoaaa to the co .. iaaion'a need dataraination 
procaaa • (Emphaaia auppliad) 

12. Dulta and IJCCA are aaltinq for a apacial opportunity to 

addreaa the co-iaaio!\ predicat.d on the aaaertion \.hat tha ir 

petition praaenta a caae of firat iapreaaion that raiaea 

aiqnificant iaauea with raapact to the atatutory baaia tor, and 

policy ipplicationa of, 9Tantinq coapatitiva wholaaala power 

producer• aocoaa to the Coaaiaaion' • need data.caination proceaa 

purauant to Section 401.519, Florida Statutea. Tha narrow purpoaa 

of a declaratory atataaent ia to provide quidance to a petitioner, 

baaed on facta alleqed to be appl icable only to petitioner. 

Howavar, the iaplioationa of the Ol.llta/ INCA petition axtand wall 

beyond Patitionara' 1--ecSiate interaata. Taapa Electric ia a1.1bject 

to and haa participated in tha need dataraination procaaa and ia, 

likawiaa, a provider of wholuala power aervicaa within thia atata . 

If, aa I>Wte and INCA aaintain, thia procaedift9 ia a pracadant 

aattinq one which will influence futura need dataraination 

proceedinqa, Tupa l!!leotrio and other Florida utilitiaa will be 

- 6 -



• • 
a~tantially attaotad by and have a clear atake in the outcoae ot 

thi8 proeaadinq . 

rv . t•ppa lltqtria Ap4 Itt latail CQttqwart loul4 It AQytrtalJ 
11ftott4 1y fht QAlawful ltlt Of lttail royer rroa tht Dyke 
ID4 IICA frp1tqt 

13. On lntoraatlon and beliat, TIWpa Electric alto eubajta 

that tha project, at dttintd in r.MCA'e petition, would involve tha 

retail eala ot electricity to at laaat one ot Taapa Electric'• 

induatrial retail outto-ra, I:KCA, and would aubject the ovner ot 

the Project to requlation aa a retail public utility under Chapter 

366, Florida Statutea, qivinq riae to a territorial diapute. IHCA 

ia currently a retail cvatoaer of Taapa Elact:::- ic and haa nuaero.;a 

tacilitiaa located within T-p.a Elaotric'a authorized retail 

aervica territory. 

14. To the extant tbat 0\llta, 1MCA or their attiliatea provide 

retail electric .-rvica vithin TaW!p41 llactric'a Coaaiaaion approve!i 

aarvica territory, at the ooapany baliavaa vould ba the caaa under 

IHCA'a propo-1, tba coapany will have an intaraat i r. and a riqht 

to oppoaa aucb aarvice in thia pr0001adinq. The Coaaiaaion'a 

atatutory authority to reaolve territorial diapu~aa dovetaila with 

the co .. iaaion'a juria4iction and duty under section 366.04, 

Florida statut .. , to auperviae tha planninq, davelop-nt and 

-intenance of a coordinated electric power qrld throuqhout Florida 

ao aa to aaaura an adequate and reliable •ourca ot anarqy tor 

operational and ... rqanoy purpoaea in thia atata and tha avoidance 

ot unaconoaio duplication ot qaneration, 
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diatribution faoilitiea . Dulte'a petition in thia prnceedin-J and 

Taapa Electric'• oppoeition thereto c reate e ripe and juaticiable 

controveray W\der the above-referenced ate tutory author it iea ot the 

co-iaaion. 

15. In light of ita public utility obligation, Taapa Electric 

haa planned, oonatructad end operated ita electric ayetea, in 

relevant part, to aerve the anticipated enerqy needa of ita rct•il 

interruptible cuetoaera, the larqeat of vhich ia IHCA. There are 

a vide variety of ooate that vill be etranded and ultiaately 

shifted to Taapa Electri c' a rea.ininq ratepayer• if retail ealaa to 

IHCA are reduced. 

16. In the year :aooo, if IHCA and Duke carry throuqh their 

pr~poaal and INCA reducea purchaaea froa Taapa Electric by 

appro~iaately 1:ZO MW, the reault could be at leaet a $12.3 aillion 

reduction in annual retail non-fuel baae revenue. The revenue• 

coll~cted froa IHCA under the interruptible tariff reflect recovery 

of t he coat of the production, tranaaiaaion and aubtranaaiaaion 

level function• the recovery ruponaibility for which vould be 

tranaferred to the reaaininq tin and interruptible cuetoaer baae. 

In the abaenoe of auch coat ahiftinq, Taapa Electric itaelf vould 

bear thia burden. 

17. In addition, enerqy aalea to IHCA provide a fuol coat 

benefit to Taapa llectrio ' a ratepayer• through contribution• to the 

overall average coat of fuel. The loaa of enerqy aalea to IHCA 

will, therefore, increase reaaininq retepayera fuel coata. In part 

this ia becauea the coat of increaentel fuel ie leaa than average 
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ao reduced anarqy aalea vill aerve to ~aiae the average tuel price. 

I n addition, DICA alao t&ltea a higher peroenta9e ot ita enerqy at 

ott-peak tiaea vban ayataa and atatevide tuel costa are lower. 

18. Taapa Electric baa aade aiqniticant 1nveataenta in plant 

to serve the total ot XMCA'a load in anticipation that the load 

would no~ b• loat to retail .. rv iee provided by other•. Loaa or 

auch l04•d vould aarve to atrand aol'le or all or that inveataent 

without an opportunity to aitigata the loaa through additional 

aal'a to new cuato~era. In particular, ai~Jnitioant transmiaaion and 

subtranaaisaion inva•taent baa ~an aada to aarve the delivery 

pointe ot DICA vbich vould be atranded ebould the a~t~ load 

laval• be reduced. 

v. Diaputed Xaauaa 

19. Taapa Electric diaputaa the aaeartion in tootnoto 8 or 

the Duka/IMCA petition that the proposed plant will reduce the uae 

ot iJtported oil in Florida by econoaically diaplacin~J oil-tired 

generation, at no riak t o electric oon.uaara. To tha extant tha 

propoaed project diaplacaa a portion ot Taapa Elactric'a ganarati~n 

then atranded coata will be created which woulrt be allocated to the 

remaining ratepayera. 

:10. Taapa Electric diaput .. Duke and INCA' a very generally 

atated auq!Jaation, on pa!Je 11 ot their petition, that ben .. tlta or 

tha proposed plant aay include general reliability benatita, 

environmental benet ita, anarqy aft ioiency and oonaervation ben at ita 

and other aocio-aconoaic banet1ta, includin9 both reduction o r oil 
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laporte and downward coapetitive pressure on wholesale prices, and 

thereby on retail prices paid by consu.ers. Given the laclt ot at.y 

con::rete nexua between the propoaed plant and the needa ot 

electric coneua.ra in Florida, any and all benefits which aay 

derive troa the propoae4 plant aay vall be exported out ot thie 

state whe.n needed aoat in Florida. 

21. Taapa Electric diaputea the aeaertion in paraqraph Jl ot 

the petition that there ia no econoaic riak to ratepayGrs 

aaaoci atad vith the planned project and that the propoaed plane can 

only enhance reliability vithin the etete . To the contrary, the 

proposed project will raault in atranded coats, additional iapact 

to Florida'a environaent and potential increaeea in the coat ot 

power at critical ti-a, all vithout any p<;aitive impact vith 

reqard to reliability. 

VX. Dlt1pete fapte Alleged 

22. The project deacribed in the petition requires a 

deteraination o f need by the Florida Public Service Coaaiaaion 

under Section 403.519, Florida Statutes. Baaed upon the facta 

alleqed in the petition, Duke end IHCA are not proper parties to 

apply for e detaraination of need fro• the co .. iesion in the 

absence ot a deteraination that the proposed ownership and 

operation of the plant will aake Duke( or the ultiaate owner of the 

plant )a requlated public utility as defin6od in Section 366.02, 

Florida Statutea. The alternative relief requeated by Duke a nd 

IMCA (that the Coaaieaion declar• that no detera:nation ot need 1• 
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required tor the propoaed power plant) would be inconaiatant with 

the plain l;angua9e of the Power Plant Sitin9 Act which, with 

certain exception• not applicabl• here, appliea to •any electric 

power plant• of 75 aaCIJawatta or qreater . The proposed Duke plant 

ia qraater than 75 aeqawatta and Petitioner• have not ~lloqed any 

facta which ahow thia plant falla within any exc.ption contained in 

that Act . 

VZI . RtqYeat lor A loraal learinq Onder ltQtion 120.51, llor14a 
Statu ttl 

23. Ta~pa Electric raapeottully requeata that a hearinq be 

convened under the proviaiona of section 120.51(2), f'lurida 

statutaa . Aa d..eribed above, the Oulte/IKCA petition raieee 

disputed iaauea of firet iapr-aion which have broad ranqinq 

iaplicatione. The requeated hearlnq would qive the co .. iaaion and 

the affected partiea a auch needed opportunity to more tully air 

the ia11uea baarinq on Dulce' • eliqibility to be an Applicant under 

the Sitinq Act. 

VIII. Statuttl 4 Bultl And Or4trl Xnyolyt4 

24. Thia petition ia tiled purauant to Fla. Adain. Code Rule 

25-22.039. The co .. taaion baa jurtadiction to reaolve petitiona tor 

declaratory atateaent purauant to Section 120. 565, Florida Statutea 

and Fla. Adain. Code Rule .35-22.020. Aa noted in the Dulce/IN'-"· 

petition thia proceedinq involve• ~ain proviaiona of the Power 

Plant Sitin9 Act, Section 40).501, Florida Statutea, et. aeq. In 
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addition, thia proce~inq involv•• the Coaaiaaion•a juriadiction 

and powera under &action 366.04, Florida Statutea ( includinq tho 

Commieaion•a adlliniatration ot the Grid Lav), Sec tion 366. 02 , 

Floc ida Statutea, and Fla . M11in. Code Rule 25-6.0441. Tampa 

Elec tric dieputea DUke'• and XMCA'• reli•nce upon and 

characterization• ot certain ot the prior deciaio na lieled in 

paraqreph 4 ot the Dulte/IMCA petition. 

IZ. leliet ltqptttt4 

25 . Taapa Electric reapecttully requeata that: 

(1) Taapa Electric be permitted to intervene in thia 

proceeding and participat.e tully, vith all the r iqhta, privileq ea 

and obliqationt ot any other party; and that 

(l) Tbe Co.aiaaion deny the priaary and alternat. ive 

re l ief requeat~ by Petitioner• on a auaaary baaia; or that 

(3) Tbe Coaaiaaion convene a hearinq under Secti on 

120. !:7 ( l) , FloriCS. Statutee, and , thereafter , enter i t a order 

determining that the project dea<:ribed in the Dulte/IMCA Petition 

11uat be the aubjeot of a CS.terain.ation ot no.ci purauant t o Se c t ion 

403 . 5 19, Florida Statute•, and that, Duk e and IMCA are not 

appropriate applioenta t or • d eterai nation o f ne~ under the Power 

Plant Sitinq Ac t. 
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DATED thia Z5th day ot Hov.aber , 1997 . 

Reapeottully aubaitted, 

. WILLIS 
JAHEB D. BEASLEY 
Aualey ' McMUllen 
Poet Ottioe Box 391 
Tallabaaaae, Florida 
(850) ZH-9115 

K.ARRY If. LOHG, J'R. 
TECO Enerqy, I nc. 

( 

? 

J 2JOZ 

Poet ottice Box 111 
T-pe, Florida 33601-0111 

AT'l'ORHEYS FOR TAMPA ILZCTRIC COMPANY 
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CERtiFICATE. OP S£RVICE 

I HEREBY CERTIFY that a true copy ot the toraqoinq Pacition 

tor Leave to Intervene, tiled on bahal! ot Taapa Electric C~apany, 

h.aa bean turniahed by u. s. Mail or hand delivery (*) on thi01 25th 

day ot Noveabti', 1997 to the tollovinq t 

Kr. John w. KcWhirtar, Jr. 
McWhirter, Raevaa, McGlothlin, 

Davidaon, Riat • Bakaa, P.A. 
Post Ottica Box 3350 
100 North Taapa Street 
Taapa, PL 33602-5126 

Kr. Joseph A. McGlothlin 
Ma. Vicki Gordon Jt.autaan 
McWhirter, Raavaa, MoClothlin, 

David•on, Riat • B&kaa, P.A. 
117 South aadadan Street 
Tallahasaaa, PL 32301 

Kr. aober~ Schattel Wriqht 
Lander• ' Paraona, P.A. 
310 Waat Coli~• Avenue 
Poet Ottica Box 271 
Tallahaaaea, FL 323 02 

Kr. Richard BallAk• 
Diviaion ot Appaala 
Florida Public Service 
co-iaaion 

2540 Shuaard Oak Blvd. 
Tallabaaaaa, PL 32399-0850 

Kr. Steven r. Davia 
IMC-Aqrioo Company 
Post O!!ica Box 2000 
3095 County Road 640 Wost 
Mulberry, PL 33860 
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