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1 PROCEEDING S 

2 CHAIRMAN JOHNSON: I'm going co call the hearing 

3 to order this morning. 

4 MR. COX: Pursuant to the notice filed November 

S 7, 1997, this time and place has been sPt for a hearing in 

6 Docket No. 971194 -TP, petition by Wireless One Network, 

7 L.P, doing business as Cellular One of Southwest Florida 

8 for arbitration with Sprint-Florida, Incorpor ted, pursuant 

9 to Section 252 of the Telecommunications Act of 1996. 

10 CHAIRMAN JOHNSON: Take appearances. 

11 MR. ADAMS: Yes, Your Honor, on behalf o f Wireless 

12 One Network, the law firm of Arter & Hadden, 10 West Broad 

13 Street , Columbus, Ohio 43215 

14 CHAIRI'lAN JOHNSON: Can you hear him? 

15 MR. ADAMS: William A. Adams and Dane Stinson and 

16 Laura Hauser. Thank you. 

17 CHAIRMAN J OHNSON: Thank you. 

18 MR. REHWINKEL: Charles J. Rehwinkel on behalf of 

19 Sprint-Florida, Incorporated, P.O. Box 2214, Ma il Code 

20 FLTLHO 0107, Tallahassee, Flo rida 32301. 

21 MR. COX: William Cox and Beth Keating on behalf 

22 of Commission staff. 

23 CHAIRMAN JOHNSON: Okay. Are there any 

24 preliminary matters? 

25 M" COX: Yes, there aro, Chairman. 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 - 224 -0722 
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1 CHAIRMAN JOHNSON: Let me ask one question, sir . 

2 You are William Adams? 

3 MR. ADAMS: Correct. 

4 CHAIRMAN JOHNSON: Okay. I just wanted to make 

5 sure. 

6 MR. COX: We have several outstanding motions to 

7 deal with, the first of which may or may not be wi thnrawn 

8 depending upon what counsel for Wireless One agrees ? 

9 today, but the first is the motion f or reconsidcraLion and 

10 request for oral arguments on the prehearing officer's 

11 ruling on the determination of issues. 

12 CHAIRMAN JOHNSON: Is that motion still 

13 outstanding? 

14 MR. ADAMS: It is. We conditionally withdraw it 

15 today depending on the outcome of one of Mr. Rehwinkcl •s 

16 motions to strike. The same issues are involved. We 

17 agree that the toll issue that was subject to the 

18 prehearing conference a week ago today is not part o( 

19 this case; however, it is necessary to get into que~tions 

20 as to Sprint's acceso charges and the reve rse toll opt ion 

21 charges, and we need to ask questions and make a record 

22 on those points here today. So to the extent we are 

23 permitted to do that, we withdraw our motion to -- f or 

24 reconsideration. 

25 CHAIRMAN , ·o HNSON: I'm oorry. To the PXtcuL 

A- 1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 -224 - 0722 
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1 you're permitted to ask those questions, is that -- does 

2 Sprint have an outstanding motion that we need to address 

3 first? 

4 MR. ADAMS: Yes, exactly. I think it would be - -

5 CHAIRMAN JOHNSON: Why don't we do that and then 

6 we 'll entertain your motion and then we' ll determine o ne 

7 way o r the other. 

8 MR. ADAMS: Thank you. 

9 MR. COX: Chairman Johnson, there' s o ne problem 

10 with that appr oach in that what the issues are may 

11 determine the outcome on the motion to strike testimony, 

12 and that's why I felt like the moti on for reconsideration 

13 on the issues should and must be taken up first . 

14 COMMISSIONER CLARK: Well, I don't mean co take a 

15 different view, but I have - - you know, I made the decision 

16 on the motion, and let me just tell you my think i ng . 

17 Joe, can you hear me? Can you hear me ? 

18 COMMISSIONER GARCIA: 1 can hear you . I can 

19 hear you. 

20 COMMISSIONER CLARK: All rigl.t. It appeared t o 

21 me that the issue of wha t charges were applicable 

22 depending on our decision with respec t to how that 

23 interco nnected -- interconnec tion was treated is for 

24 another day, that the real issue is what we put i n I ssue 

25 No. 2. And I 1 ~ad through the motion to str1ko Lhe 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 224 0722 
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1 testimony and it wao my view that the testimony relative 

2 to the reverse toll option ht!lped put in context what we 

3 had to decide, and to that extent, 1 was o f the opinivn 

4 that the issue should stay where it is, but that the 

5 testimony ought to be allowed in, or most of the 

6 testimony should be al lowed in. I can't recall if I saw 

7 any that was inappropriate -- was so far o [[ the mark as 

8 far as being relevant and shouldn't be allowe in. And I 

9 don't -- s o t o that extent, I didn't thi nk lt was 

10 necessarily we couldn't consider if we were letting the 

11 testimony in, and if it is let in, then we don 't have t o 

12 revisit. 

13 And Madam Chairman, 1 apologize to you . I hate 

14 to leave things pending so rhat the presiding officer is 

15 sort of faced with this without the opportunity to have 

16 heard from the part ies , and to atone for that sin I did 

17 l ook over it on the weekend and am prepared to help out 

18 in an analysis of t hat motion -- the two motions to 

19 strike if it is all necessary. I think one motion is 

20 predicated on the idea that there are some issues touched 

21 on that are not the subj e ct -- that are not properly the 

22 subject of arbitration and another one io on whether or 

23 not it 's improper rebuttal o r use of the deposition, and 

24 so there are two different iosues that -- upon which t he 

25 motion to strike wo re based. 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, PL 904 -224 -0722 



8 

1 CHAIRMAN JOHNSON: Okay. Thank you. And 1 

2 understand Mr. Aciamo to state that the ·· as it ·· and I 

3 think as it relates t o the portions -- the mot i onq to 

4 strike the direct and rebuttal testimony o f Franclo 

5 Heaton, particularly the mo tions and the rationale be ing 

6 that they were not raised in the petition, to the extent 

7 that we deny those motions, a lot o ! those issues wi ll 

8 address your concern. 

9 MR. ADAMS : Yes, we agree that Spr i nt 's t oll 

10 relationships with its customers are not part o f thio 

11 proceeding, but Sprint's reverse option r elatiQnship with 

12 us is a carrier - to -carrier relationohi p and we need to 

13 probe into access issues as part of resolvinq t hat issue. 

14 CHAIRMAN JOHNSON: Okay. 

15 MR. COX: That will be fine. 

16 COMMISSIONER CLARK: Madam Chair? 

17 Are you still g o ing to pursue your motiono Lo 

18 strike? 

19 MR. REHWINKEL: No, ma'am . 

20 CHAIRMAN JOHNSON: Ard I think that's where w~ 

21 are now. 

22 MR. COX: Yea, the first mot i on to strike was that 

23 which was filed November 5th, and it ' s entitled Motion Lo 

24 Strike Po rtions of Rebuttal Testimony o f Frank Heaton and 

25 John M· yer. 

A- 1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 -224 -0722 
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1 COMMISSIONER CLARK: Okay. 

2 MR. COX: We can proceed line by line or howev~r 

3 you deem fit. 

4 MR. REHWINKEL: Madam Chairman, if I might, I 

5 think it might be more appropriate to take up the second 

6 motion that wao filed , which is the one (rom the Sth. 

7 which is the motion to strike rela tive to th·· scope of 

8 the proceeding. 

9 CHAIRMAN JOHNSON: I don 't know it I have that 

10 one . You said -- wh ich one is t ha t, Mr. Rehwinkel? 

11 MR. REHWINKEL: I think I may have given ::he 

12 wrong date. No, I'm sorry, the 6th, I apologize. This 

13 is the Motion to Strike Po rtions of Direc t o~d Rebuttal 

14 Testimony o f Francis J. Heac on, a parenthetic al second 

15 motion. 

16 CHAIRMAN JOHNSON: And why do you think it's more 

17 appropriate to start there? 

18 MR. REHWINKEL: Because it goco to the scope of 

19 the hearing and the iooues that the Commissi oners were 

20 just talking about. The deposition isouc is more of a 

21 matter of procedure. 

22 CHAIRMAN JOHNSON: Sure. Mr . Cox, do you have a 

23 

24 MR. COX: We don ' t have a pretcrence. ThaL would 

25 be fine. 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 - 224 -0722 
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1 

2 

3 

COMMISSIONER OARCIA: ~et me ask -- Commissioner 

Clark? 

COMMISSIONER CLARK: Yes . Somebody asked --

4 COMMISSIONER GARCIA: Yes, Commissioner, t~is is 

5 Joe Garcia. I wanted to ask you, did you say -- becauPe 

6 obviously you didn't rule on them, but did you say you had 

7 a preference in the sense that you thought that the 

8 testimony should stay in if the issue stayed as it wa c? 

9 Did I understand you? 

10 COMMISSIONER CLARK: Yes. We resolv( I wh~ther 

11 or not there should be an issue, how the issue should be 

12 framed, and we - - my ruling was what was in the 

13 prehearing o rder was the way the isoue should be wo rded. 

14 Now, Mr. Rehwinkel's motio n t o strike s ome o C 

15 the testimony was predicated on the idea that Wireleos 

16 One had raised an issue that was not appropriate for this 

17 proceeding, and I assume since we did not accept t ha L 

18 issue, that we stated it differently, he will pursue that 

19 motion. I will say, I looked at it over the weekend and 

20 I thought the information t hat he io seeking to strike is 

21 nonetheless important for understanding the whole process 

22 and context of the relationship between a wireleos 

23 provider and a cellular -- I mean, and a wire line 

24 provider, and I didn't -- my -- I guess l ook ing at the 

25 pleadings, I didn't t hink it was appropriate to strike 

A-1 STENOTYPE REPORTERS/T~LAHASSEE, F~ 904 -224 -0722 
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1 them, but I don't have here my no tes on each one and I 

2 hope to get that in a minute. 

3 COMMISSIONER GARCIA: Well, just maybe to save 

4 Mr . Rehwinkel and everyone some time, I happen t o agree 

5 with you, so before we embark on a l ong course and a 

6 discussion on this, I happen to agree with the prehearing 

7 o ffi cer's decision, and so if that ' s any clarification 

8 for you, Mr. Rehwinkel, or the chairman. 

9 MR. COX: Madam Chairman, if I might , hose 

10 comments from Commissioner Garcia, with those comments 

11 from Commissioner Garcia, as far as the second motion, 

12 staff would move to deny the motion in its entirety for 

13 basically the similar grounds that Commissioner Cl a r k 

14 expressed. We do have some portions on the first motion, 

15 however, that we would deny and porti ons that we would 

16 grant on the first mot ion , but as far as t he second 

17 motion, we would deny it i n its entir ety -- recommend. 

18 COMMISSIONER CLARK: Chairman, I want to make it 

19 clear that we understand that it's your call he re. 

20 CHAIRMAN J OHNSON: And I know, Mr . Rehwinkel, thal 

21 you've been sitting patiently. o~d you want to say 

22 something? 

23 MR . REHWINKEL: Madam Chairman and Commiooionero, 

24 1 apologize because t his is a matter that is being taken up 

25 a t the beginning o f this hearing, but I need t o say a few 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 -224-0722 
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1 words about this issue . 

2 CHAI~~ JOHNSON: Certainly. 

3 MR. REHWINKEL: As I understand what the 

4 Commissioners have sa id is that there's a relevance of 

5 hearing the information for purposes of understanding a 

6 relationship between the development of the reverse toll 

7 bill option and access c harges o f whi ch Mr. Adams wishes 

8 to inquire, but I think it is vitally importanr f o r the 

9 Commissioners to understand the way this issue developed 

10 in light of the petition t hat was (iled and the pleadings 

11 that have been filed in this c ase. 

12 If the sole purpose of this in formation is for 

13 purposes of understanding that relationship, I have less 

14 o f a problem with this information going in, but if the 

15 purpose i s t o develop a record upon which to engage i n 

16 rate setting, it is Sprint's position that rate setting 

17 in this docket is completely with -- outside of your 

18 jurisdiction and is not contemplated by federal law. 

19 CHAIRMAN JOHNSON: Could you say that last 

20 sentence again? 

21 MR. REHWINKEL: Yes. If the purpose of this 

22 information is t o understand how the revorse toll bill 

23 option charge was developed and its r ela tion to a ccess 

24 charges, however that might be relevant, that gives me 

25 less of a concern from a legal standpoint than if the 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 - 224-0722 
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1 information that is the subject of a motion to strike is 

2 used as the basis, a record basis, for rate setting, 

3 which I believe it is unquestionable tha t the Commission 

4 does not have j urisdiction based on the petitio ns and the 

5 case befo re you - - the pet iLion and the case before you 

6 to engage in a rate setting or to a lter the reverse toll 

7 bill option rate. 

8 The only thing I would ask you to de is t o look at 

9 the chronology that is contained i n pages 2 and 3 of 

10 Sprint's motion t o s tri ke. A pet i tion was f iled and there 

11 were two issues presented to the Commission. On t he second 

12 issue, which is the one about tandem switching, Wireless 

13 One said there wa s a mate rial issue o f fa c t there. They 

14 d i d not present a material issue o f fact o n the first issue 

15 and they solely sta t ed that they that the reverse toll 

16 bill option was unlawful . Tha t was the sole I ssue that wao 

17 presented . 

18 On October J rd, f our dayo be f o r e Spri nL filed 

19 its petit ion, Wireless One sought t o raise an issue about 

20 modifying the transport rate and int r oduce the subj e c t of 

21 the Vanguard agreement which is a LATA-wide additive 

22 wh ich gets into a cost-baoed rate sett ing issue. That 

23 was f our days before Sprint fi led its responoe . Sprint 

24 adamantly denies that it had raised the issue that would 

25 call int~ chis hearing t he rate setting -- any rate 

A- 1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904-224-0722 
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1 s e t ting. So I want to make it cle a r for the record t hat 

2 we have not raised the iss ue. Wire l ess One , four days 

3 bef o re our response, raised the iss ue. 

4 Yo ur juri s diction is s peci f ically limited by 

5 f e de ral law to t he issues t hat are raised in the pet ition 

6 a nd the r esponse. There wa3 not a factual issue 

7 presented by Wi r eless One on setting any reverse toll 

8 bill o p t i on r a t e, s o to that e xtent this informa ion that 

9 Mr. Ada me seeks to introduce both through the dt 1Jos ition 

1 0 that he has f i l ed and t hrough any cross - e xamination that 

11 he might like to make is improper and extrajurisdictional 

12 to this a r b i tration . 

13 COMMISS IONER CLARK; Well, it's not extra -- it 

14 may be outside the scope of this proceeding, but it's not 

15 e xtrajuried ictional to us. 

16 MR. REHWI NKEL: Madam Commissioner, I agree w1th 

17 yo~ , but we a r e not here -- there is no citation o r 

18 r equest t hat you act under Florida law in this case in 

19 

2v 

Wireless One ' s petition. 

mandated that we be here. 

Sprint is here because it is 

we don ' t have an objection to 

21 the arb itrat ion process or the process that Congress and 

22 the FCC have set down, but we do have an objection , in a 

23 very a ccelerated pr oceeding that is supposed to be 

24 limi ted , t hat is limited by federal law, to having any 

25 issues th• are not j urisdictional under a federal 

A- 1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 - 224 -0722 
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1 arbitration being heard here. It is our posiLion that it 

2 would deny us due process to have to respond to an issue 

3 that was most of this information was raised in 

4 rebuttal at a point where we had no opportunity to file 

5 surrebuttal. That information was not provided f or and 

6 the subject of the next motion is the timing of the 

7 filing of the testimony, essentially, and the procedure 

8 by which this information is sought to be introdu ed. So 

9 that is Sprint's pooition on this issue. 

10 Again, if the purpose of the data or whatever is 

ll sought to be introduced on the level of a cceas charges or 

12 the reverse, the development of the reverse toll bill 

13 option ra te is to understand, that's one thing, but if 

14 it's to build a record for purposes of setting rates, 

15 that is not an issue that you can do in thio (edera!ly 

16 mandated compulsory arbitration, and that is Sprint's 

17 position. 

18 CHAIRMAN JOHNSON: Thank you. 

19 Mr . Adams ? 

20 MR. ADAMS: Yes. Let me r~ad from paragraph 7 

21 of our petition that was filed wi th the Commission on 

22 September 12th of this year. 

23 Paragraph 7 quotes the FCC's local c ompetiLion 

24 order as follows: "Traffic between an incumbent LEC and 

25 the CMRS network that originates and terminates within 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 - 224 - 0722 
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1 the same MTA, defined based on the parties' locat ions a t 

2 the beginning of the call, is subj e ct to transport and 

3 termination rates under Section 251(b) (5) rather than 

4 interstate or intrastate access charges . • 

5 That is in our petition. It is part o f the 

6 petition. At the time we f iled our petitio n, Spr i n t's 

7 originating access charge was 5.88 cents , wh ich was equal 

8 to the reverse option charge, so our position was t a t 

9 the charge should go t o zero. 

10 Subsequently, on October lat . Sp rint lowere d its 

11 originating access c harge by f ive percent, a nd so our 

12 position with that is that the -- only the o riginating 

13 access c harge should be subtracted from the r everse 

14 option rate, whic h leaves .294 cents per minu te o f use, 

15 and we -- setting rates in t his proceed ing is what thi s 

16 c ase is all about. 

17 We happen to agree on terminating rates in the 

18 agreement that was already filed, but on the a reas that 

19 we couldn't agree on the originating side o f the call, 

20 that's why we ' re here today. That 's why we brought th is 

21 

22 

case. 

CHAIRMAN JOHNSON: Okay . Staff ? 

23 MR. COX: Madam Cha i rman, we've wres tled over 

24 t hese issues for some time now, and staff has done its 

25 best to recommend a proposed issue wh ich we felt fairly 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 - 22 4- 0722 
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1 encompassed the issue that is in dispute in this 

2 proceeding and is fully in compliance with the scope o[ 

3 an arbitration proceeding under federal law. 

4 CHAIRMAN JOHNSON: So let me ask you a question, 

5 Mr. Cox. So you do believe that we have the authority to 

6 look a t the cost-based rate setting in this particular 

7 proceeding, we don't just have to look at tho reverse 

8 toll bill option rate as it was developed and 1hy it wa s 

9 developed, but we could actually look at the t~te 

10 itself, and could establish a different rate o r question 

11 that rate in this proceeding? 

12 MR. COX: I wouldn't say that we've made a 

13 determinatio n on the jurisdiction aspec~ involved there 

14 a s o f this date . I would say that the parties should 

15 present their cases under the issues that we've specif~ed 

16 and they can make t heir argumento, yoa or nay. why Lo do 

17 what Mr. Adams is requesting is outside of our 

18 jurisdiction or within our jurisdiction. It's 

19 encompassed under the RTBO issue and relevant to this 

20 p roceeding. 

:::1 CHAIRMAN JOHNSON: Somehow, though, the legal 

22 issue will be addressed. 

23 MR. COX: I believe they will have the 

24 opportunity to address it. 

25 COMMISSIONER CLARK: I looked at it as the issue 

A-1 STENOTYPE REPORTERS/TALLAHASSEE. FL 904 - 224- 0722 
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is, how do we characterize this traffic, and then once 

you characterize it, then you can determine what applies, 

and it may be that the reverse toll option will no l onger 

be appropriate because of the way we•ve characterized the 

traffic, but that ' s the subject -- if -- depending on our 

outcome, there may need to be a subsequent proceeding to 

resolve what the rate is. 

CHAIRMAN JOHNSON: Mr. Rehwinkel. do ; ou have a 

closing point? 

MR. REHWINKEL: I agr ee Wl th what Commissioner 

Clark just said. 

COMMISSIONER CLARK: That's how I resolved it in 

my mind. 

MR . REHWINKEL: That would not be in this docket 

if you 

CHAIRMAN JOHNSON: We wouldn't do the rate 

setting in this particular docket. We would look at those 

issues and look at the reverse toll billing optio n rate, 

how it was developed, how it's being implemented, c:nd then 

we'd make a -- depending on our decision, if we wanted to 

raise that issue of the rate setting. we'd do that in a 

separate docket. 

MR. REHWINKEL: That's right, and that 

delineation there is consistent wi t h the way I view th!s 

case bein9 .nd the purpose for whi ch any such evidence 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904-224-0722 
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1 w~uld be treated in this case. 

2 CHAIRMAN JOHNSON: Okay. And, again, your point 

3 then is you are -- or your concern is that we not use this 

4 evidence or this information as evidence Lo determine the 

5 rate setting? 

6 MR. REHWINKEL: That's absolutely correct. 

7 CHAIRMAN JOHNSON: In this proceeding? 

8 MR. REHWI NKEL: Yes, ma'am. 

9 MR. ADAMS: If the Commission elected to move 

10 that direction, what we would ask is , we are currently 

11 paying 5.88 cents, which is a huge rate f o r this 

12 traffic . We would request that the Commission o rder some 

13 lower rate, .294, . 4, something subject to true-up back 

14 to the time of implementation with whatever ~omes out of 

15 the subsequent proceeding. 

16 CHAIRMAN JOHNSON: What would be our basis f or 

17 setting the lower rate? What will we rely upon? 

18 MR . ADAMS: Rely upon the evidence that we will 

19 put in the hearing today. that the reverse opt!on is 5.88 

20 cents, and that is based on Sprinr•s originating access. 

21 Sprint has lowered its originating access by five percent 

22 on Oct ober 1st of thio year, and if you oubLtoct that 

23 c harge from 5.88 c ents, which hasn't changed, you come to 

24 .294, which is approximately equal to what BellSouth and 

25 Vanguard a~·roed to in their agreement which was approved 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL :.\14 - 224 - 0'122 
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1 by the Commiesion, which was .4 cents per minute, and 

2 otherwise, we're in a situation where it could be some 

3 period of time before we have any rate r elief, and in the 

4 meantime, Sprint continues to collect 5.8~ cents. We 

5 would say, if you decide to go through a proceeding, give 

~ us the benefit of that proceeding from this time f orward 

7 on an interim rate subject to true -up thaL would allow us 

8 some rate relief now, and i f you deemed .:94 to be a 

9 reasonable approximation for that, then --- and then you 

10 decide at some higher rate later, we would pay back 

11 Sprint the difference , or if it's a l ower rate , Sprint 

12 would pay us the difference, once a final rate comes out. 

13 CHAIRMAN JOHNSON: Mr. Cox? 

14 MR. COX: I'm not sure what else to say. I 

15 mean, I think we have established the isoues as we saw 

16 f it . We did no t put any sort of language about rate 

17 setting in the wording of t hat issue , and it wasn' t 

18 raised in the initial petition o r r esponse, and that's 

19 why we're going forward. I f they decide that i t -- from 

20 their positio n, it should be, let them argue it , but J 

21 don't think that -- I mean, staf f has not taken a 

22 position on any of the issues yet. That's why I'm trying 

23 to be as neutra l as 1 can at this point . 

24 CHAIRMAN JOHNSON: Sure, and I'm really kind of 

25 speaking t o the legal issue 
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1 MR. COX: Sure. 

2 CHAIRMAN JOHNSON: -- and the posture o f ~hla 

3 case, whether or not this is even the appropriate f o rum 

4 for setting the part icular rate, and responding to his 

5 the procedural mechanism thnt he suggested that, okay, 

6 even if we're going to go this route, could we not set a 

7 rate and then set it subject t o true -up in a subsequent 

8 proceeding? In my mind it appears that we e .ould do lt 

9 just the opposite, that we should not set a rate, and 1[ 

10 we in a subsequent proceeding determined that it was 

11 otherwise, then have that subject to refund where your 

12 client would get the money bac k . 

13 COMMISSIONER CLARK: Well, and I would add , Madam 

14 Chair, once we make a decision on how t o characterize lt, 

15 then they know what the ground rules are and they can 

16 negotiate, and then if the negotiations fail, then we can 

17 deal with that. 

18 CHAIRMAN JOHNSON: Mr. Rehwinkel? 

19 MR. REHWINKEL: Madam Chairman, I need to 

20 respond to just the interim aspec t of what Mr. Adams 

21 suggested. This is t he first time that I've ever heard 

22 this suggestion . I would point to you that Flor ida 

23 Statutes 364. 051(1) (c) speci f ically repeals the 1nterim 

24 statute and any ability of the Commission to set Sprint ' s 

25 intrastate rate subject to refund . I'm not pushing that 
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1 issue because I don't think it's before you at the time. 

2 I think what it does is highlights and frames for you 

3 that this is a ratemaking concept that you're being asked 

4 for. There is no such interim refund mechanis~ in the 

5 federal statute or the FCC's rules. 

6 When a party -- let's go back and look at how 

7 this process got here. If you t:•tter into a negotiation 

8 process that resulted in arbitration, no ca~~ier 

9 requesting interconnection has the right under federal 

10 law to ask that rates be set subject t o refut I pending 

11 the negotiations in the final outcome of an arbitration, 

12 so there's no federal remedy there, there's no s~ate 

13 remedy. I don't hear that we're at the point of putting 

14 the stake in the ground and putting revenues oubject to 

15 refund, but if that were to be seriously raised or 

16 considered by the Commission, we would want the 

17 opportunity to file briefs and respond . 

18 This is the first time I've ever heard that, so 

19 I'm giving you this kind of of f the cuff, but that 's my 

20 position on that. 

21 CHAIRMAN JOHNSON: Mr. Rehwinkel, I think that 

22 t o the extent that it is or would be conoidered, lt would 

23 be considered in a subsequent proceeding and the parties 

24 would have the opportunity to make argument as t o how the 

25 rate should be set and whether there should be some 
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r etroactive mechanism imposed and ho~ we would proceed 

under that, but for purposes o f the Motion to Strike 

Portions of the Direct and Rebuttal Testimony o f Mr . 

Heaton that was filed on Novembe r 6 , 1997, I 'm going to 

deny the motion t o strike in total, but I -- with the 

understanding that as the issue is framed and as th~ 

issuee will be discussed and t he testimony al l owed, that 

it will address the reveroe toll billing Jption rate as 

it was developed and how -- as it was formatted, and 

don't believe that it will go, in this proceeding, to the 

rate that wil l actually be set, that the ratemaking would 

be set in a subsequent proceeding, but we w1ll allow the 

testimony. 

lo1R . ADAMS: It's not c lear to me the basis for 

Sprint 's position that rates can' t be set in 

interconnection disputes. I mean, that's what this io all 

about. We happened t o agree on terminating rates in our 

negotiation process, but had we not agreed on those, we 

would be here today t o say, here is the cost of tandem 

interconnection, transport a~d end office t ermination, and 

we might have to go through cost analysis to figure out 

what those rates would be. Tha t's what ' s going on in 

arbi trntions al l over t he count1y . Som:- comm.i osiona d re 

ordering interim relief in the arbitrations a nd setting 

int•• i m rates, and then having a global proceeding where 
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1 all the ALEC& or CLECs can be involved and go through an 

2 actual cos t study analysis rate case subject to true-up in 

3 the interconnection proceeding. 

4 This issue is no different than that. This just 

5 happens to be the origina ting side of the call rather than 

6 the terminating s ide o f the call, and that's what these 

7 cases are all about. We have raised this issue ~n our 

8 petition and it should be decided in this c asf at least on 

9 an inter im basis so we can have some relief f1om this 

10 e xtremely high charge that Sprint is no longer able to 

11 assess. It is an access c harge for a local call, and they 

12 can no l onger assess that pursuant to federal order. 

13 CHAIRMAN JOHNSON: Which issue. and this is for my 

14 edification, because I've already ruled, but which iss~e 

15 addresses the rate setting? Withi n which issue would we 

16 discuss and determine that? 

17 MR. ADAMS: On the reverse option issue. 

18 CHAIRMAN JOHNSON: That we would a ctua l ly set the 

19 

20 

rate? 

MR . ADAMS: Well, you ·1ould be setting a rate --

21 there are two issues, one I call equivalent functionality 

22 and one I call reverse option. Equivalent functionality, 

23 you will be setting a r ate , because you will be deciding 

24 whether our wireless network has the functional equivalent 

25 o f a tandem and end o ffice. So you will decide, do we get 
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1 .7954 cents or do we get .3587 cents. So you will be 

2 s etting a rate there. 

3 on the reverse option, we also -- you will also 

4 we thought you would be settlng a rate here as well and the 

5 rate would be removing the originating access portion of 

6 the reverse option charge, and we have uncontroverted 

7 evidence from Mr. Poag in his deposition that 1e would like 

8 to introduce here today that says wha t all these ra tes 

9 are . There'o nothing else to be decided . 

10 CHAIRMAN JOHNSON: Was th~t contempla ted when the 

11 issue was developed ? 

12 COMMISS IONER CLARK: (The Commissioner shakes her 

13 head.) 

14 CHAIRMAN JOHNSON: Okay . I don't believe that - -

15 COMMISSIONER CLARK: I still -- the distinction i 

16 made was tho c haracterization o f it, and when we get to th~ 

17 deposition, we'll deal wi th the deposi ti on. I certainly 

18 thought parto of the deposition were appropr1ate to the 

19 extent they were relevant, but I didn't think the whole 

20 deposition should be entered in Lhe record, but w~' ll ge t 

21 to that, I suppose . It seems to me that the only i ssue 

22 that the petition raised and that is properl y be fore us is 

23 how do you characterize this t raffic, and that's what the 

~ ~ issue attempts to do. 

2 5 CIIA l RMAN JOHNSON : Okay . l ' vc ,,1 1 owed you l he 

A- 1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 -224 -0722 



26 

1 opportunity to elaborate just for purposes o ( preserving 

2 those arguments on the record, but I have made my ruling, 

3 so then we'll go on to t he next issue. 

4 MR. COX: I think for purposes o( Lhio issue, 

5 excuse me, this motion, the November 5th Motion to Strike 

6 Portions of the Rebuttal Testimony oC Frank Heatc~ and 

7 John Meyer, as I mentioned earlier, there are parts thaL 

B staff would recommend granting the motion a~d : here are 

9 parts where staff would recommend denying the ·~t ion. 

10 CHAIRMAN JOHNSON: Okay. 

11 MR. COX: The first major ground that is raised 

12 by Sprint as objectionable is improper rebuttal o f a 

13 deposition, so what has happened is Wircleas One has 

14 rebutted deposition testimony in ito rebuttal. Fo r those 

15 portions of the testimony whi ch are rebutting the 

16 deposition, Staff has finally resolved that grant1ng the 

17 motion as improper rebuttal o f a depositlo~ 1n that the 

18 rebuttal should be respo nding to the direct LeoLimony, 

19 and we feel it would be a bad precedent to set as far as 

20 the use of depositions in ou r proceedings. 

21 CHAIRMAN JOHNSON: Okay. And let me be c lear. 

22 I n this instance, the information -- and I gueos we c an go 

23 page and line later, but the information that wan provined 

24 in the rebuttal does not address something tha t was 

25 actually stated in the direc t? 
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1 MR. COX: Right, it spedfically cites to the 

2 deposition. 

3 CHAIRMAN JOHNSON: And the deposition was attac hed 

4 as an exhibit, is that --

5 MR . COX: That's another portion of the mo ti o n t o 

6 strike, is to strike that exhibit, yes . 

7 CHAIRMAN JOHNSON: Okay. I'll start with Mr. 

8 Rehwinkel. It's your motion. 

9 MR . REHWINKEL: Thank you, Madam ChaLrman, and 

10 Commissionero . I agree wi th - - well, let me j ust start 

11 this way. It 's Sprint's position that the core issue 

12 involved in this motion is what is the essence of 

13 rebuttal testimony in Public Service Commissi on 

14 proceedings. Our view is, and 1 think it is 

15 substant iated by years and years of practice by the 

16 Commission, and the way the Commission's order o n 

17 prehearing procedure is structured is that rebuttal 

18 testimony has, since the inception of this Commissi on o f 

19 prefiled testimony, always meant testimony that 

~o responds to the pref iled testimony of another party or 

21 another party's witness . 

22 Sprint asks that the Commission question whether 

23 -- we ask the question whe ther the prefiled testiMo ny 

24 that admittedly responds t o a depositio n taken 13 days 

25 after the deadline for filing of direct testimony of Mr. 
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1 Ben Poag, Sprint's only witness on direct, meets th1s 

2 definition, and we submit to you that it does not. To 

3 the extent the so -called rebuttal responds to state~ents 

4 made in a deposi tion, it is not rebut tal , and this is 

5 especially true where t h e anowero worP given in reopo rlae 

6 to questions not even directed to the direct testimony of 

7 Mr . Poag that he filed i n this proceeding. 

8 We have several oubsidiary objectio s to the 

9 process that Wireless One has undertaken in the fil ing o ! 

10 this testimony. We object to the wholesale filing o f the 

11 testimony, to the deposition a s an exhibit to testimony , 

12 just in and apart -- in and of itself . We fee l that the 

13 filing of rebuttal teotimony t o already improperly !iled 

14 deposition is not appropriate; in other words , this is 

15 what I would call tandem rebutta l. They filed test1mony 

16 that they structure i n the deposition and then rebut i t. 

17 And it is bootstrapping of the worst magnitude in o~r 

18 view, and if it is appro priate to file the deposition in 

19 toto as Wireless One hao attempted to do by attaching it 

20 to the rebuttal testimony o f Mr . ~eaton, this filing must 

21 adhere to the Rules of Civil Procedure, Rule 1.330, whtch 

22 require& that the -- which only allows the wholesale use 

23 in the hearing if the witness in the deposi tion was 

24 notic ed and designated as the agent or managing agent, 

25 direc tor or officer of the company for purposes of 
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1 testifying at the deposition. 

2 And finally, i f such wholesale use o f the 

3 deposition is to be used in an administrative proceeding 

4 before the Public Service Commission purouant to the 

5 order on prehearing procedure, such l! ling of the 

6 testimony must comport wi th the deadl ines established in 

7 such order. 

8 In other words , if Wireless One wants to use Mr. 

9 Poag's testimony as -- on behalf of the i r case , : here are 

10 specific deadlines for filing direct testimony or 

11 rebuttal testimony. I f the direct testimony deadline woo 

12 October 7th, the rebut t al testimony deadl in~ was October 

13 28th. If they want t o file it as d i rec r , Lake the 

14 deposition before the 7th, file it befo re the 7th , 

15 especially if their position ~s as demonstrated by 

16 their raising of this additive issue on Octobe r 3rd, they 

17 knew about this issue before the 7th, before t ha t 

18 testimony was due to be (iled. File it then if that's 

19 the way you want t o structure your case in this 

20 proceeding. 

21 If it is rebuttal, file it on the 28th if you 

22 can meet the other requirement, which is that i t be 

23 designated -- a designated witness or a depobition of the 

24 corporation with issues del i neated pursuant to the rules, 

~5 Cile it n that date, but then you don't got the 
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1 opportunity to come and do tandem r ebuttal. 

2 so I think what Wireless has done is - - Wireleso 

3 One has done is created a situation where they are not in 

4 compliance with the Commission's procedures either with the 

5 filing of direct testimony o r the filing o f rebuttal 

6 testimony, a nd they have not complied with the Rules of 

7 Civil Procedure which we have laid out in the motion. 

8 The Rules o f Civil Procedure allow the use o f a 

9 deposition f o r purposes other than contradic ion or 

10 impeachment if the c r iteria o f the rule are met, and 

11 those c riteria which Wireless One argues that they have 

12 met or that they have noticed Mr. Poag pursuant to Rule 

13 1.310 or 1.320, and in their responsive motion, Wireless 

14 One suggests that they h~ve met the rule because Mr . Poag 

15 is a managing agent of Sprint , and that as such, he was 

16 designated to testi fy . 

17 Now, keep your eye on the word "testify" and 

18 what purpose the Rules of Civil Procedure intend when 

19 they talk a bout •testify.• "Testify• does not mean that 

20 Mr. Poag is testifying in this docket a o a witness on 

21 behalf of Sprint. The Rules of Civi l Proc edure require 

22 that the designation to testify means designated to 

23 testify at that deposition in r esponse to notice that the 

24 party seeking the deposition wishes to inquire o! certain 

25 subject areas, and i n t hat regard, a party wi ll designate 
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1 someone, they will submit it and hold that person out on 

2 their behalf to answer any question within that 

3 delineated subject area. That's fine. 

4 That was not the purpose for whi ch Mr. Poag was 

5 noticed, and even if it had been, the requirement of your 

6 rules are that if that testimony is to be submitted in 

7 this proceeding, that it be in acco rdance with your 

8 filing deadlines of October 7th or October 2 th. 

9 And that in essence, Commissioners, is our 

10 argument on why Mr . Poag's wholesale deposition is 

11 inappropriate and why any rebuttal o f that depositlon is 

12 inappropriate. 

13 CHAIRMAN JOHNSON: Mr. Rehwinkel, you are 

14 suggesting that it is inappropriate 1n this context. I 

15 noted that the Staff will have the deposition that they 

16 will offer. Your objections would not apply lo the 

17 deposition being admitted through that process? 

18 MR. REHWINKEL: Madam Chairman, traditionally 

19 traditionally at the Commission, if a deposition is to be 

20 offered into evidence, it's by 3tipulation among the 

21 parties. I have not been approached by Wireless One to 

22 stipulate any or all of Mr. Poag•s deposition. Because 

23 of the argument that we had on the last motion, there is 

24 a significant c hunk o ( that depooiLio n lhol doalo wilh 

25 the de·~lopment of the reverse toll bill option rate, 
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1 i.e., the rate setting evidence. I have a oerious 

2 objection to that. I objected at the deposition about 

3 that evidence, but I allowed Mr . Poag to anower the 

4 questions because it would not have served this process 

5 to object, order him not to answer the question , have us 

6 come back to the prehearing officer one week before the 

7 testimony filing date. We were down in Ft. Myers, it 

8 would have been very cumbersome. So I let t .e 

9 questioning go on. 

10 I don't think that because I have reserved my 

11 objection there because I let that go forward that 1 now 

12 have to be subject to having evidence that I feel is 

13 irrelevant and beyond the scope of th~ hearing go jn 

14 wholesale. 

15 Our biggest problem is that this is a process 

16 that has -- that does not comport with the Commission's 

17 procedure, and any rebuttal to this evidence is 

18 improper. I can work -- if the parties approached me 

19 about stipulating to certain portions of the deposition, 

20 maybe some for all purposes and some for limited 

21 purposes, I would be willing to do that, but that has not 

22 occurred. So I'm certainly willing to have these even 

23 be offered and me have an opportunity to file any 

24 objections or make any objections o r delineate portiono 

25 that I think are improper. 
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1 CHAIRMAN JOHNSON: Okay. I guess we'll have to 

2 handle that at the appropriate time, then, underRtanding 

3 that there vlill be elements in the deJ:""Gition, even if 

4 offered by Staff, t hat you may havo oome objection to. 

5 MR. REHWINKEL: That's correct. 

6 CHAIRMAN JOHNSON: Okay. 

7 MR. ADAMS: Mr. Stinson will respond. 

8 MR. STINSON: My name is Dane Stinson. I 'm 

9 representing Wireless One with Arter & lladd• ,. 

10 Wireless One takes except ion that t did not 

11 follow the rules of the Commission in offering the 

12 deposition of Mr . Poag in this proceeding. The 

13 Commission' s rules do not address the uoe of a depos1t1on 

14 in its proceedings but defer to the Civil Rules of 

15 Procedure. In addition, the prehearing order in this 

16 case did not state that rebuttal testimony must only be 

17 filed to direct prefiled testimony. Rebuttal test1mony 

18 can be filed in this proceeding, and that 10 due October 

19 28th, which was what Wireless One complied with in thls 

20 case. 

21 The issue is rather straightforward. The 

22 Commission's rules that I stated are silent as to the use 

23 of a deposition in its proceedings, and the Flo ridd Rules 

24 of Civil Procedure apply. Under the Civil Rules of 

25 Procedure, the deposition o f a mannglng party or of a 
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1 managing agent, wh ich Mr . Poag is, is admissible f o r any 

2 purpose. There is no requi r ement t hat tho deponent be 

3 no ticed as suc h. It is suff i cient thdt Mr. Po~g i s a 

4 managing agent. The Flori da Supreme cou rt has addreosec 

5 the issue o f the def i ni t ion of a managinq agent, and I'll 

6 quote from that decision and I'll give you the citat ion . 

7 It would be the case of Tucker Ore .het·s ve r sus 

8 Menard. The ci tation ~s 90 So.2d 908, and Lhe Cou r t 

9 s tated, •we do not const rue the e xpression 'manag ing 

10 agent' to require that the corporate rcprcoe ntative be an 

11 officer or in the natu r e o f a general manager. So far as 

12 this partic ular rule is concerned, it is oufficient if he 

13 is a managing representative of the corpora tlon in 

14 connection with the particular matter under 

15 considerat ion. Certainly t he status," parentheses, • o f 

16 the witness occupied this latter status 1n add1tion to 

17 his employment status. It seems t o us tha t the f act that 

18 he was des ignated representative of tl1e corporation i n 

19 the trial of the case would be suffic1ent." 

20 In this c ase Mr. Poag does hold a manager i al 

21 position wi th Sprint. He is the directo r of ta riff and 

22 regulatory matters. In addition, he hao been des1gnated 

23 by Sprint in thio proceed i ng t o teotify o n th~ isoues 

24 that have been placed befor e the Commission. 

25 Beyond that, Mr. Poag is set·vina ao the 
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1 designated representative to assiot ar trial in this 

2 proceeding. He's assisted at the deposition, he's here 

3 today to asoist. Mr. Poag clearly is a managing age• 

4 fo r Sprint, and Wireleso One i s entitled to uue that 

5 deposit i on for any purpose. 

6 CHAIRMAN JOHNSON: Mr. Stinson, let me- - l' ll 

7 allow you to finish, but let me ask you a question. The 

8 first part of your argument is that the Commission, that 

9 we have no rule that limite rebuttal to thost -- to the 

10 testimony that was provided in direct? 

11 MR . STINSON: I'm sorry. The prehearing order 

12 issued in this c ase merely requires that rebuttal testimony 

13 be f iled on October 28th. There is no requirement that the 

14 rebuttal testimony be filed to the direct testimony 

15 prefiled by sp~int. 

16 CHAIRMAN JOHNSON: Okay. 

17 MR. STI NSON: Clearly, Mr. Poag, as I've stated, 

18 is a managing agent for Sprint under the federal Rul~o o f 

19 Civil Procedure that apply in this case. As such , it c an 

20 be used for any purpose. That purpose inc ludes Wireless 

21 One being able to use that deposition in Cull t o submit 

22 it in evidence in its case-in-chief. 

23 The Florida appellate courto have ~lso ruled on 

24 that issue in t he case of LaTorre vo. First Baptist 

25 Church of Ojus, Inc. There the Court states -- let me 
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1 give you the citat ion, too. It's 498 So.2d 455. 

2 There t he Court states that, •The plaintiffs 

3 wer e entitled to use the witness's deposition testimony 

4 as substantive evidence without being e xposed to the 

5 witness's evasive and other self-serving devices." 

6 The rule is clear: The deposition of a party or 

7 anyone who at the time of taking the deposition was an 

8 officer, director or managing agent of a corpor tion that 

9 is a party may be used by an adverse party for a ny 

10 purpose . Such a depooition may be used noLwiLhotanding 

11 t hat the deponent is ava ilable to tes t i!y at trial. 

12 In t his case, Mr. Poag•s testimony may be used 

13 by Wi reless One in ito case-in-chief. As such, the 

14 federal Rules of Civil Procedure also permit W1reless 

15 One's witnesses to r ebut that testimony. In Civil Rule 

16 1.330 , t hat rule is quite clear. It states in 

17 subdivision (c), "The introduction in evid~nce of the 

18 deposition o r any part of it for any purpose other than 

19 that of contradicting or impeaching the deponent makes 

20 the deponent the witness of the patty introducing the 

21 deposi t ion , but this shall not apply to the use by an 

22 adverse party o f a deposition under subdivision (a) (2) of 

23 this rule.• Subdivision (a) (2) is the exc eption for the 

24 managing agent. 

25 l.irel ess One can use t he deposiLion of Mr. 
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1 Sprint --or, I'm sorry, of Mr. Poag. The testlmony 

2 remains, it does not become the direct testimony, it 

3 c annot become the direct testimony o f Wireless One 

4 because Mr. Poag remains Sprint's witness. Wireless 

5 One's witnesses can then rebut that testlmony because 

6 there is no preclusion from filing rebuttal testimony 

7 under the prehearing o rder or in the Commission's o wn 

8 rules. 

9 If I may proceed, just as a practical mat ter, 

10 also this same procedure was available to Wi reless One. 

11 Wireless One is claiming some sort o f prejudice in this 

12 I'm sorry, Sprint is claiming some sort o f prejudice 

13 in this proceeding by the i ntroduction of this testimony 

14 under the Florida Civil Rules. Again, the reason that 

15 Sprint -- or that Wireless One had to introduce the 

16 deposition of Mr . Poag is that the direct test imony of 

17 Mr . Poag was incomplete. I submit that the Florida Rules 

18 of Civil Procedure permit a party to uso the deposition 

19 when the direct testimo ny is incomplete to gi ve the trier 

2v of fact all o f the facts in the ca~e. Indeed, this use 

21 of Mr. Poag •s testimony is benef icial t o the Commission 

22 because it places before the Commission all of the facts 

23 at issue and gives the responses o f both parties. 

24 CHAIRMAN JOHNSON: Thank fOU. 

25 l lr,. REHWINKEL : Moy I reopond? 
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CHAIRMAN JOHNSON: One second. 

Sta ff, d id you have something to add? 

1 

2 

3 MR. COX: If Mr. Rehwinkel would like to respond 

4 first, I can go after him. 

5 MR. REHWINKEL: Commissioners, what you 've just 

6 heard, especially the last point, was that we, Sprint, is 

7 a dispensable o r a d isposable party and we don ' t need to 

8 be here because Wireless One can write our direcr and 

9 then rebut it and all i n one compact filing. Th •.'s not 

10 what the history o f the Commission has been, and t hat's 

11 not the intent of the word •rebuttal." 

12 I note that Wireless One did not seek 

13 clarific a tion of what rebuttal, the s cope o [ rebuttal wa s 

14 in your order on prehearing procedure. 

15 Let's look at this from a slightly different 

16 angle, from a practical standpoint. Wha t if Mr. Poag had 

17 not filed any direct testimony but they noticed him as 

18 t hey claim t o have done because he is a managing agent? 

19 Would you ha ve allowed them to t hen file the deposition 

20 

21 

22 

23 

24 

and then r ebut it 

inconsistent with 

decide whether our 

one side they tell 

him their witness, 

all i n the same stroke? That'S 

their notion that s omehow they get to 

case is complete f or our purposes. On 

you, he's our witness so we can't make 

but he' s our witneoo and he's 

~5 incomple~~ s o we get to rebut it. There ' s no log~ c to 
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1 this. What they ' re asking you to do is to allow them to 

2 create a huge loophole in your f iling procedures and 

3 allow one party to dictate both the scope o f direct and 

4 the scope of rebuttal. Wha t you're go1ng to see 1f you 

5 al low this to go forward is that parties will abuse the 

6 deposit ion process to c reate their own -- to c r eate and 

7 shape the testimony of the other party the way they 

8 wanted to do, and to evade the direct and rebuttal fil1ng 

9 deadlines . 

10 I'm not ascribing any improper purpose . o 

11 Wireless One and what they've done. I'm saying what they 

12 have asked you t o allow them to do will crPate a 

13 precedent that will allow loopholes and that will c ause 

14 the disintegration of the orderly direct ~nd rebuttal 

15 process that you ha ve established here. 

1 6 CHAIRMAN JOHNSON: Thank you. 

17 MR. STINSON: If I could respond to that just 

18 briefly? 

19 CHAIRMAN JOHNSON: Briefly. 

20 MR . STINSON: And Mr. Rehwinkel's 

21 characterization as to what would have happened if they 

2:.! had rot prefiled Hr . Poag•s testimony, that's the po1nt. 

23 They did designate Mr . Poag to be the representative in 

24 this proceed i ng. He's familiar wi th the issues. They're 

25 vouc hing f o r the verac ity o! his tcstirnony. He remains 
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1 their witness. We can elaborate on that testimony o r 

2 develop that testimony that they chose not to in their 

3 direct and then our witnesses can rebut it. Mr. Poag 

4 remains their witness, period. 

5 CHAIRMAN JOHNSON: Do you want ·· 

6 COMMISSIONER CLARK: Yes, Madam Chair, as I 

7 indicated earlier, I did go over these because I felt 

8 that I owed it to you to have looked over it, and a I 

9 looked over the rebuttal testimony, it's true that .. e 

10 cites to a deposition, and I think it 's improper for the 

11 whole deposition to be attached, but ao I l ooked over at 

12 least the rebuttal testimony, the conce rn abou~ Meyer, it 

13 was not rebutting a deposition but it was relying on the 

14 deposition to respond to the notion that it was -- that 

15 is, part of the first issue, and th~t is whether 1t 

16 provides a functionally equivalent interconnection. And 

17 to that extent, I mean, actually what the motion to 

18 strike does is call for virtually the whole rebuttal 

19 testimony of Mr. Meyer to be stricken, and I found that 

20 it was probative of the issue. The iosue is should 

21 Sprint be required to pay Wireless One tandem 

22 interconnection, transport and office term1na~ion rates 

23 for calls originating on Sprint network and terminating 

24 on Wireless One, and as I understood the testimony, 

25 you're entitled to that if there is thio functional 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 · 224 · 0722 



41 

1 equivalency, regardless of what is actually used. 

2 And as I read Mr. Meyer's testimony, that while 

3 he does cite to the deposition, I would note at least on 

4 page 1, lines 9 through 12, that should be taken out 

5 because it is i nappropriate to respond to a depositi o rl, 

6 but it's entirely appropriate, I think, to take d1scovery 

7 information, and whether that's & deposition or 

8 interrogatories, to use that as the basis t r responding 

9 to the direct testimony, which I think is done in the 

10 majority. 

11 For instance, Mr. Rehwinkel asks that -- I guess 

12 he asks, do you agree with Mr. Poag's assertion that 

13 Wir~less One's comparisons of a network with Sprint on 

14 these bases is an oversimplification, and it's the tandem 

15 s witch transmission facilities and end offices. and I 

16 read Mr. Poag's direct testimony to speak to those. And 

17 i n responding to it, Wireless One uses the informat1 on 

18 gleaned during discovery. It looks like it's the right 

19 thing to do to me. 

20 MR . REHWINKEL: You mean Mr. Adams? 

21 COMMISSIONER CLARK: I'm sorry, Mr . Who? 

22 MR . REHWINKEL : Mr . Adams asked it. You're 

23 talking about in the deposition? 

24 COMMISSIONER CLARK: I guess what I'm suggesting 

25 is the direct testimony of Mr . Poag does touch on and 
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deals wi th the iosue of whether they arc oquivalenL 

functions, and to the extent that the depoaition is used 

to respond to that issue with respect to information 

gained from Sprint, I thought it was appropriate. and ~L 

was not in fact direct, it was rebuttal, and appropriate 

rebuttal. 

So I just viewed it as he was supporting his 

rebut cal of d i r ect chrough the use of informat ior. gained 

during discovery, which is what you do. But 1 1at 's not to 

s ay that I think the entire deposition io appropriate. 

CHAIRMAN JOHNSON: Scaff? 

MR. COX: Like I mentioned earlier, staff kind o f 

went back and forth on this issue and we came down on the 

side of it being a bad precedent, we felt, to my 

perspective, to allow them t0 rebut che deposition. 

COMMI SSIONER CLARK: But I didn' t think that's 

what they were doing. 

I agree, you shouldn't let the whole deposition 

in, but I thought they were in fact rebutting the direct. 

MR. COX: Sure. We think tha~ Lire testimony io 

relevant and it goes to che issues in this proceeding. and 

we think that there could be made an argument that it would 

be a permissive use of the deposition in Lhis instance, 

although we felt like it was walking a fine line. 

CHAIRMAN JOHNSON r 1 think wha t I would hove to 
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1 do, whic h I haven't done as carefully as Commi~sioner 

2 Clark, i s to go back through a lmost line by line and not 

3 make a determination in toto, because to the extent that 

4 the re is information that is not indeed rebutting a 

5 deposition but focused more a t the direct testimony, it 

6 was just stated i n the deposition, then that would be 

7 admissible. And I don' t think Staff is arguing that it 

8 wouldn't be admissible, but it nppears as if perhaps in 

9 staff's recommendation you're looking at it more in total 

10 a nd not on a line-by-line basis. 

11 MR . COX: Right. Well, we looked at it line by 

12 line, but I guess our recommencJtion was sort of an 

13 overall principle recommendation. l guess you could say 

14 that would be a fair characterizat ion of it. 

15 CHAIR."'AN JOHNSON: Okay. And that would, I guess 

16 

17 MR. COX: I guess, in that c ase, it might be the 

18 beat thing to do is just go line by line, just have you 

19 rule line by line. I don't know another way to do it. 

20 COMMISSI ONER CLARK: Madam Chai r, one final thing 

21 and I'll be quiet. 

22 We did at the prehearing decide that we would do 

23 direct and rebuttal together, so it doesn't really give 

24 you time, unless you'd like to take a break so you can --

25 CHAIRMAN JOHNSON: I think the easiest thing for 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 -2 24 -0722 



1 me to do, and I won't have to have argument from both 

2 parties, is to go ahead and take a brenk now and to walk 

3 through this because we may be able to r esol ve it in jusL 

4 t hat manner. I think we would pain t an overly broad 

5 brush right now to j ust determine that it is improper 

6 rebuttal o f a deposition, but let me take a --

7 COMMISSIONER GARCIA: Madam Chairman - -

8 CHAIRMAN JOHNSON: Joe, did you say somethi ng? 

9 COMMISSIONER GARCIA: Yes. Madam Ch~irman, 1 

10 just wanted t o request, if possible, I have 1· 11 engageme nt 

11 that I must attend between 12: 45 and 1:4 5, so if we could 

12 take our lunch a litLle bit later today , and obvious ly, if 

13 I'm not back by 1:45, then you can proceed and I will read 

14 the transcripts . But i f that' s all right, there's an 

15 engagement t hat I must attend, sort of an emergenc y that 

16 came up. 

17 CHAIRMAN JOHNSON : Tha t's fine. We can -- okay . 

18 We will break at 12: 45 for lunch, and we'll break right now 

19 for 15 minutes. Let's go off the record. 

20 (Whereupon , a r ecess was had in the proceedings. ) 

21 CHAIRMAN JOHNSON: We're going t o go back on the 

22 record. Joe is available . 

23 Going bac k t o the Motion to Strike Portions o f 

24 the Rebut tal Teotimony of Frank Heaton and John Meyer , 

25 we'll go on a page - by - page, line -by - line approllch. 
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1 Page 1, lines 9 through 12, I'm going to have t o 

2 go back through and follow through here. 

3 COMMISSIONER GARCIA: Madam Chairman, wh ich 

4 testimony are you going to start wi th? 

5 CHAIRMAN JOHNSON: Yes, it gets confusing, but 

6 I'm going to start with John Meyer , and it's on page l, 

7 lines 9 through 12. It is a simple reference to the 

8 deposition, and it says that a copy of the de 10sition is 

9 attached as an exhibit. I'm going to grant t ae motion t o 

10 strike that reference to the deposition. I t adds nothing 

11 to the rebuttal o f the direct. 

12 I'm also -- well, I guess you havert't mo~~d 1t 

13 yet, for the admission of the exhibit, but I'm not go ing 

1 4 to allow t he exhibit to be admitted through this 

15 process. I'll entertain the exhibit during staff's 

16 presentation, and at that point you all can argue 

17 substantive portions that you may want to have stric):on 

18 at that point in time. 

19 On page 1, lines 13 through 19 -- let me go back 

20 over this one because it looks like we skipped that o ne . 

21 Oh, I'm sorry. I was let me go through the 

22 deposition's items first and then come back to the 

23 pleading. 

24 So the first one was lines 1 -- page 1, lines 9 

25 through ~ 2, and I will omit that. Let's skip number 2, 
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because that'lll a tofatnnt'll tct n pltutcl!nq . l ,~t l'll tro t o 

2 number 3, which io l1nnu I• 1 hrouqh 21 o n pmrn l. llrJn! 11, 

3 it I 0 page 2 I linea 6 l.IIJ ouuh ;II • 

4 Looking al. l.ha~ ptlt 1 I o uJ 111 lt ,m, I • m ttol 1111 t u 

5 allow that to stay in . J t ftJlJ) IIArD all J I J t Wlflfl lo t hn 

6 direct subject matto~ ~~ inu1tn, And It t town d! 1nr t ly 

7 from Mr. Poag•o dilool tntttlrnony . J think hllvn l'unu•u 

8 t.oatimony hore, pAtlJ oulM ly pngn 11, lin" "• t hl uUtfh nu l 

9 that page it appear• •• lt ll •a tho uamn ouhjnct '""'''11 

10 and it flowa diroct.ly trorn Lhnt t.onUrnCJ ny . I do n't thlnk 

11 that io anything now 01 IIJ Unrtmt nnd It 111 mo11 o f 11 

12 reterenco. 

13 Tho cito o n Uno '1, tl11pooit.ion Ill I'IHI(! 1 '/, Ill 

14 and 22, •come to be nn in1•1d11ntnl zofntnltC' tt, 111 11 i t. 111 

1!1 not direotly relied upon t o 1 nnch thoun '"'' t l c•u l '' 

16 poeitione, •o I •m going to rd low that. Lo 111 ny Lr. Mid tinny 

17 tho motion. That would IIJIJIIY 10 lHtgn tJ I flii iJU '/ 

18 woll, no, thie io a differnot w1n. Pngn11 I Lhl ouqh 11 , 

l 9 think you aokcd thnt wn nL 1 t k"' r~ll o f tluJiu• JH1''"'' 11 111 1 

20 for pagoe 7 through 11, Wt!'tn ijOi ll!J l O 11ll uw thAt lll 

21 remain in , eo I ' ll dony t.hn mot t on . 

22 1\gain, "lo t o l chntlft nommontn 1111! cllttut ll uw· 

23 throughs from the tolllimony o f Mr . Po•o in hju <III'H' I un 

24 page 17, even looking at. lhtt IIIHUH i on 1111 p11u" 111, lltu• 

2!> Jl, Lhat goos to Lho tunc tJ u n11l •lquJvullltH'Y u f th11 

1\•1 STENOTYPE RBPORTitiW/TJ\J,IJIII/I!J'IHE, Jll, 110 4 ;.t.U U'/;.1~ 
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1 information. It does not directly flow from what was 

2 atatod in or provided in t he direct, and it doea not 

3 appear to be complementary in any fashion to that issue, 

4 so for that reason, I'll strike that, and note that I'm 

5 striking these, but this doesn't mean that the 

6 information is not relevant ar.d cannot be raised Lhrough 

7 cross or direct examination o f other w1tnesses, but lt 

8 does not appear appropriate to include in thio particular 

9 document. 

10 COMMISSIONER CLARK: Madam Chair, just so Lhe 

11 record is clear, I think you also want to strike -- iL says 

12 20 through 21, but it includes 22, line 22 on page 2. 

13 CHAIRMAN JOHNSON: Okay. Thank you. Yes , 20 

14 through 22 and t hen lines 1 through 4, and not 5. 

15 COMMISSIONER CLARK: Correct. 

16 CHAIRMAN JOHNSCN: The re are a couple of those I 

17 tried to 

18 COMMISSIONER CLARK: Yes, I f ound them, too and 

19 -- yea. you're right. There are some misidentification of 

20 lines. 

21 MR . REHWINKEL: Madam Chuirman, may I ask, are we 

22 in the rebuttal on page 2? 

23 CHAIRMAN JOHNSON: Yes. 

24 MR . REHWI NKEL: Your page ends wiLh line 22? 

25 CHAIRMAN JOHNSON: Yes. We thought maybe that 
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1 was your problem, you were readin~ something different from 

2 

3 MR. REHWINKEL: I might want to just make sure 

4 that I have the same testimony that you're working off of. 

5 CHAIRMAN JOHNSON: Do you? 

6 MR. ADAMS: We ' ve got -- ours ia - - only has 21 

7 lines. 

8 COMMISSIONER CLARK: You have to remember, we have 

9 the redacted version, we don't have the actual - - parts of 

10 our testimony is left out. 

11 CHAIRMAN JOHNSON: That's why it was confusing. 

12 It was very confusing for us back there to figure out the 

13 line and page. 

14 MR. ADAMS: Could you read the l~nguage that 

15 you're striking, just so the record's clear? 

16 CHAIRMAN JOHNSON: Sur~. The question is. • was 

17 Mr. Poag aware that Wireless One had these end office 

18 int~rconnectiona when he made those comments?" And then 

19 the answer starts, "Mr. Poag testified in his deposition 

20 that he was aware that Wireless One had some end office 

~1 interconnection. However, insofar as Mr . Poag was not a 

22 direct participant in the negotiations, he was under the 

23 mistaken impression that Sprint sent land t o mobile 

24 traffic over the end office trunk groups to eliminate the 

25 reverse option c harge for that traffic." And then you 
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1 cite to the pages of the deposition. 

2 MR. ADAMS : Thank you. 

3 CHAIRMAN JOHNSON: Next would be page 5, l1nes 

4 -- at least in my particular version, line 13 through 

5 line 2 on page 6, whi ch would be probably in your veroion 

6 lines 13 through 22. 

7 COMMISSIONER GARCIA: On page 6 or on page 5? 

8 CHAIRMAN JOHNSON: Page 6. Jo~. what you have 

9 would probably wel l, I guess you have the sa e -- you 

10 would have the same copy that we have. It would be page 

11 5, line 13 through line 2 on page 6? 

12 COMMISSIONER CLARK: It starts in the middle o f a 

13 question, right? 

14 MR. COX: I believe the Chairman had it right, 1 

15 through 2 on 6. 

16 CHAIRMAN JOHNSON: But it doesn't start on line 

17 13. 

18 MR. COX: It starts on 13 on page 5. 

19 ~RMAN JOHNSON: What did you mean f o r your 

20 request to include? 

21 MR. REHWINKEL: On page ~ . I have the compleL~ 

22 version. 

23 CHAIRMAN JOHNSON: Okay . But how does t he 

24 question read, what does it start? 

25 MR. REHWINKEL: It starto, "In his deposition . Mr. 
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1 Poag testified.• 

2 CHAIRMAN JOHNSON: Okay. So that would be line 11 

3 through line 2 on the second page of our particular 

4 version, the redacted version. 

5 MR. REHWINKEL: Madam Chairman, I jus t - · my 

6 only concern is that when we go to insert this testimony 

7 into the record, that the version that the ruling be 

8 geared to be the o ne that actually goes in, a nd i~ 

9 probably would be most appropriate tha t we -- anc we c an 

10 do -- we don't have t o d o this here. We c an do this 

11 among ourselves to make sure tha t your rulings comport 

12 with the version that Wireless One would o ffer into the 

13 recor d. 

l4 CHAIRMAN JOHNSON: Okay. 

15 MR. REHWINKEL: And I t hink t hey will probably 

16 want the confident ial version to be the record testimony, 

17 even though apparently you're working off of a redacLed 

18 version. 

19 MR. STINSON: I thi nk that we could work with Mr . 

20 Rehwinkel on that to c larify the r ecord as to what would be 

21 coming in. 

22 CHAIRMAN JOHNSON: That will be fine. 

23 MR. STINSON: We' re working off the same 

24 unredacted copy that Mr . Rehwinkel is, so his suggestion 

25 makes sense 
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1 CHAIRMAN JOHNSON: And then I' ll state on the 

2 unredac ted copy, it's page 5, lines 13 through 22. For 

3 purposes of the Commissioners following a l ong , it's page 

4 5 , line 11, through page 6, li ne 2. 

S MR. ADAMS: Is it t he entire question and answer? 

6 Would t hat be --

7 CHAIRMAN JOHNSON: I t is the enLirc question and 

8 answer, and I will g rant the motion in this regard. 

9 Again, going back through the test1m01 '• t here 

10 was no direct tieback to the direct testimony for 

11 purposes of rebuttal. Again , the subject matter is 

12 probably appropriate for questioning and perhaps the 

13 comments and materials here can be brought out through 

14 c ross-examination . 

15 Page 7 unredacted says lines 21 and 22, and also 

16 says lines 1 and 2. 

17 Mr. Rehwinkel, what we r e ~·ou intending he re? How 

18 does the question begin? 

19 MR. REHWINKEL: "Is it economically efficient to 

20 back off• on page 7, through page 8 ending wi th the 

21 phrase, •to its end offic es.• 

22 CHAIRMAN JOHNSON: Okay. 

23 MR . STINSON: Page 8, line 2 . 

24 MR . REHWINKEL: Ye s, I'm sorry, yes . 

25 CHAIRMAN JOHNSON: And let me read what we will 
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1 strike. 

2 The question will remain the same. What would 

3 be stricken for Commissioners' purposes is pas~ 8, the 

4 first clause, as Mr. Poag stated on page 22. lines -- it 

5 l ooks like 1 -- 23 dash --page 21, 1-3, we're just going 

6 to strike that reference, that clause, but we'll allow 

7 the -- Mr. Meyer 's statement to stand, because it does 

8 appear t o me that that's a clarification that he's mak ing 

9 rebutting and he' s not relying upon Mr . Poag's 

10 deposition . 

11 Let me see i f I can find the next one. Page 9 

12 unredac ted says lines 5 through 11 . 

13 MR . STINSON: Yes. 

14 

15 

MR . REHWINKEL : Yes, that's what 1 have. 

CHAIRMAN JOHNSON: And I think they're the same 1n 

16 our version . 

17 MR. REHWINKEL: Yes. 

18 CHAIRMAN JOHNSON: I will strike page -- o r 

19 lines 9 beginning with the words, "However, Mr. Poag 

20 testified that the signal could be r outed o ver the Ft. 

21 Myers tandem location where it c•1rrently passes and the 

22 voice traffic could be r outed over th~ end o ff ice type 

23 2-B trunk.• Again, reviewing the direct testimony a nd 

24 what was provided , there was difficulty in connecting 

25 that up to something that was provided earlier or finding 
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1 a direct flow-through, so that will be stricken. 

2 The next one is page 11, lines 6 through 15 in 

3 the unredacted, and in ou r copies it's linea S through 

4 15. This was a little more difficult because there were 

5 elements that were discussed in the direct testimony. On 

6 page 13, Mr. Poag talks about the call process01 for the 

7 cellular end office is centrally located a t the tandem as 

8 opposed to the end office of -- the land line end of fice , 

9 but it was very difficult in the context o f the entire 

10 statement here to find the connectivity o r the !low-

11 through from the direct, so I will indeed strike that 

12 portion from the document. 

13 Also, I think that continues unradac ad page 11, 

1 4 linea 17 and 18, striking the sentence that ~egins, "Mr. 

15 Poag is absolutely correct in that the call processing 

16 function of the cel lular end offices are performed in a 

17 central location at the ce llular tandem o ffice , " leaving 

18 in the next sPntence, "As John Me yer expla ined lr1 his 

19 direct, however, the fundamental mobile nature o! the 

20 cellular network requires that call process ing from the 

21 cellular end office be centrally l ocated," leav ing t hat ; 

22 also leaving, "The central locat ion of the cal l processor 

23 did not change the functionality o f the ce llular ~nd 

24 office.• That would a ll remain, but strike, "In 

25 essence, Mr. Poag•s view is that the cellular 
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1 distribution system begins at the cellular tandem. This 

2 is wrong.• Those would be the sentences that would be --

3 that sentence would be stricken. 

4 Let me read what would be stric ken again. "In 

5 essence, Mr . Poag •s v iew is that the cellular 

6 distribution system begins at the cellular tandem,• 

7 period . "This is wrong,• period. 

8 Page 16 -- I didn't leave any o f thooe out, did 

9 I, staff? 

10 Okay. Then we can go t o page 16. he unredacted 

11 says, page 16, lines 16 through 20, and page 17, linea 1 

12 through 3. Under the version that we have, Commissioners, 

13 it starts at page 16, line 16, and ends on page 17, line 

14 5. Those are t wo new items and I will all ow those to be 

15 stricken. They cannot b~ directly tied up to the 

16 information that was provided in the direct nor do they 

17 directly flow from that information, but --

18 COMMISSIONER GARCIA: What line, Madam Chairman? 

19 I ' m sorry, what page and line? 

20 CHAIRMAN JOHNSON: Page 16, lines 16 through 20, 

21 and page 17, lines 1 through 5 . 

22 COMMISSIONER CLARK: Are you going t o stri ke the 

23 question? 

24 CHAIRMAN JOHNSON: Oh, I thought I did . 

25 COMMISSIONER CLARK: Well, no, I mean -- I' m 
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5 

6 

sorry, I'm on the wrong page -- no. On page 17, if you 

strike through 5, on my line 4 and 5, 4C's the next 

question. 

to 3. 

CHAIRMAN JOHNSON: Oops. 

COMMISSIONER CLARK: Yes, 

Did I go too far? 

I think it goes just 

56 

7 CHAIRMAN JOHNSON: I'm sorry. I went too far. I 

8 think the request only went to line 3. 

9 Mr. Rehwinke l, is that correct? 

10 MR. REHWINKEL: Yes, Commissioner. 

11 CHAIRMAN JOHNSON: Okay. The second question I 

12 guess would stand. There was no request for it to be 

13 stricken. 

14 MR. STINSON: The part ends at line 3. 

15 CHAIRMAN JOHNSON: Okay. I think that's it fo r 

16 the depositions. 

17 Now, back to the motions that were based upon 

18 improper rebuttal of the pleading. Those motions went to 

19 page 1, lines 13 through 19. 

20 MR. STINSON: And that is o f Mr. Meyet's 

21 testimony? 

22 CHAIRMAN JOHNSON: I'm sorry? 

23 MR. STINSON: Mr . Meyer' s testimony? 

2 4 CHAIRMAN JOHNSON: In Mr. Meyer•o teot1mony. It 

25 was lines -- page 1, lines 13 t hrough 19, and that's the 
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l only reference that I have that was based on a rationale of 

2 the pleading, is that correct, Mr. Cox? 

3 MR. COX: That's correct. 

4 CHAIRMAN JOHNSON: Okay. I'm going to deny the 

5 request. The information is different than that that was 

6 provided in the deposition. Additionally, the information 

7 was fi led a nd a va ilable before the direct was filed. It is 

8 information that can be relied upon and it is f led in this 

9 proceeding and will be a part of the record, so I will go 

10 ahe ad and allow that information in and deny the motion to 

11 str i ke. 

12 That will also apply to the testimony o f M~. 

13 Heaton. The request wao for page 14, l1nes 7 through 22, 

1 4 page 15, lines l through 17, and I believe that's it. 

15 MR. COX: That's it. 

16 CHAIRMAN JOHNSON: For the same reasons, I'll 

17 deny those motions and allow that information t o remain 

18 also. 

19 Is there a nything else on those? 

20 MR. COX: That's all f or those two motions. 

21 CHAIRMAN JOHNSON: Okay. Apologize for that. 

22 That was very ~- it was difficult for us to follow, not 

23 having the same versions that y'all have. 

24 Any other preliminary? 

I.<L COX : I'm not sure whether at thlo Lime 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904-2,4-0722 



58 

1 Wireless One wants to renew its motion f or reconsideration 

2 of the issues. 

3 MR. ADAMS: Yes, we do. It wao our impression 

4 after the prehearing conference last week that we would 

5 be allowed to address the reverse option issue pricing in 

6 this proceeding. The reverse option issue is a 

7 carrier-to-carrier relationship between Sprint and 

8 Wireless One. It does not affect Sprint's custome r 

9 relationship. We agree tha that is not part of this 

10 proceeding, and we are confining our case to t,e 

11 carrier - t o-carri e r relationship between Sprint and 

12 Wireless One which is the reverse option charge which 1s 

13 part of Sprint's mobile services tariff, the same mobile 

14 service tariff that we have been getting all of our other 

15 services from. It ' s part of this interconnection 

16 relationship and it's an issue that should be decided i n 

17 this case. 

18 CHAIRMAN JOHNSON: Sir, I'm sorry to cut you off. 

19 I can't find the original -- you filed a motion for 

20 reconsideration? Did you file it? 

21 MR. ADAMS: It was filed Thursday last week, I 

22 believe. 

23 CHAIRMAN JOHNSON: It may not be in my file. 

24 MR. COX: Madam Chairman, I believe you do have 

25 a copy, hopefully, somewhere in there, in the tome of 

A-: JTENOTYPE REPORTERS/TALWUIASSEE, 1-L 904 - 224 - 0722 



59 

1 filings i n this docket . 

2 CHAIRMAN JOHNSON: I had it on Friday when we were 

3 talking about i t. Do you have another copy? 

4 Thank you. 

5 MR . ADAMS: The reverse option has always been a 

6 term and condition of the interconnection relationship 

7 between Spr int and Wireless One. Since we started in 

8 business in 1990 , we have been paying the reveroc option 

9 charge f or the entire period of time. This is all new 

10 incremental revenue f or Sprint that has been pr : ed at an 

11 originating access charge. 

12 Originating access can no longer be part o f our 

13 interconnect ion carrier-to-carrier relationship and iL 

14 has to be removed in this proceeding. This is exactly 

15 what the arb itration proceeding is f or, is to set the 

16 interconnection rates between the carriers. That's 

17 precisely what the Telecommunications Act was all about, 

18 and that's why we ' re here t oday. This is our primary 

19 isdue. Without the prospect of rate re~ief on this 

20 issue, we wouldn't even be here today . We couldn' t 

21 cost-justify this proceeding i( we don't have the 

2L prospect of rate relief on this is~ue. We would have 

23 been reluctantly accepting whatever Sprint ls o( (cring. 

24 They are the incumbent. They are currently charging 5.88 

25 cents. Every day that goes by, they continue to c harge 
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1 5.88 cents. We need rate relief on this and we need it 

2 now, and we believe it's part of the issues that have 

3 been properly framed in the petition and t ho r e sponse as 

4 the Telecommunications Act and the FCC rule a provide, and 

5 it should be decided in this proceeding . Thank you. 

6 CHAIRMAN JOHNSON: Thank you. 

7 Mr. Rehwinke l? 

8 MR . REHWINKEL : Yes . 

9 Madam Chai rman and Commiooioncro, I' m 1 j L 

10 objecting to the fact that the motion was filed. think 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Mr. Adams 

filed it. 

on Thursday, I think Mr. Adamo in good f ailh 

MR. GARCIA: Mr. Rehwinkel, can you speak into the 

mike? I can barely hear you. 

MR. REHWINKEL: Commissioners, Madam Cha~nnan, 

Sprint does not object to the fact that we have not had 

the time allowed to respond to t his issue. I have not 

filed a pleading in the -- getting prepared for the 

hearing by myself, I have not had an opportunity to draft 

a pleading in response, but we BtYenuously ob ject. I 

just don't want the Commissioners to think that because 

we have not filed a pleading that we do not oppose this 

motion in the most s t renuous fash ion . 

What Wireless One has asked you to do , you the 

Commissioners, io t.o reconsider the ruling o C Lhe 
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1 prehearing officer, and it io our view that Wireless Onr 

2 has not met the burden -- their burden of showing where 

3 the prehearing officer's ruling was erroneous as a matter 

4 o f law and fac t . 

5 Sprint has a serious issue with the 

6 chara cterization of how the issues were formulated. You 

7 have in the pleading before you n diu.:usslon o( whi ch 

8 issues were formulated by Sprint and which ·3sues were 

9 formulated by Wireless One. The issue repr. aented to you 

10 in the motion as Sprint's formulation of the issue was 

11 actually an issue that was raised by Wireless One . It 

12 uses the exact wording that Wireless One used in its 

13 October 3rd submittal for determination of 1ssuea. 

14 Wireless One ' s formulation o f the issue was one that was 

15 developed well after the filing of the pleading -- the 

16 petition, rather, pardon me, and highlights the issue ·· 

17 the fact that this issue about setting rates, developing 

18 an addi tive, now we hear it's an originating access 

19 charge rate that they're asking you to set, all was 

20 developed subsequent to the jurisdictional state o f the 

21 filing of the pe tition and the response, or without 

22 regar d to what Sprint's response was . 

23 And I th1nk it's abundantly plain that Spr1nt 

24 did not raise this issue, that Wireless One did, and what 

25 Wire' t ~s One represents as Sprint's (ormulation o ( the 
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1 issue is in f act Wireless One's formulation o f the 

2 issue. At the conference that the otaff and the part l~o 

3 had, Wi reless - - Sprint objected to Wir~leos One's 

4 formulation of the issue, but conceded, t o get the c ase 

5 going. 

6 So we have not formulated the issue they said we 

7 formulated. That was Wireless One's exact formulat ion in 

8 the petition. If you read t he petition, the e is nowhere 

9 in there -- and I ask you to ask them t o show you where 

10 they have ra ised any issue o ther than the reverse t o ll bill 

11 op tion is unlawful. If they want rate relic(, t~at's where 

12 they get their rate relief, by having you declare tha t lt 

13 is unlawful, if you have the jurienic tion and the law t o do 

14 that. Otherwise, there is no other option in this 

15 arbitration to set rates, and I think the prehearing 

16 officer has correctly ruled on what the issue and h~~ the 

17 issue should be framed . 

18 The issue that is at issue here asks the 

19 Commission to decide what is t he purpose o C the r everoe 

20 toll bill option , whi c h part of the call it's i ntended to 

21 compensate for. Either Wireless One is right and i t's 

22 unlawful, or we're right and i t is a matter between us 

23 and our customers that they vo luntarily step intv and we 

24 bill them because they subscribe to that tariff. Yo u 

25 will h ,- r evidence i n this case that not all CMRS 
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1 providers s ubscribe to this, and even those that do don ' t 

2 subscribe everywhere, like Wireless One does. 

3 So wi th that said, Commissioners, we strenuously 

4 object to any reconsideration. The standard has not been 

S met and the issue is properly framed for the purpose of a 

6 f ederal ly mandated compulsory arbitration. 

7 CHA1RMAN JOHNSON: Mr . Rehwinkel, could you walk 

8 through something again for me? Now, if we were to 

9 determine that the rate was an -- I thlnk yoL · words were 

10 an unlawful rate, then we'd have to go to anc~her 

11 proceeding, okay. Could you 

12 MR. REHWINKEL : No, Commissioners, you would not 

13 have to go to another proceeding. Your work would be 

14 done in this proceeding. Now, it would be i ncumbent upon 

15 any party that felt like they had a case t o make undet 

16 state law or federal law that the rate should be 

17 reduced. But keep in mind, what you've been submitted is 

18 

19 

20 

21 

22 

23 

24 

25 

two sets of language. One set of language says thar they 

can that we cannot charge it, and the other says that 

we can charge it because it is not a term of 

interconnection. The rates for local int~rconnection are 

stipulated . And if you read the petition, they say in 

there very clearly that the only t wo issues that ute hcte 

is whether this reverse toll bill option is unlawful and 

whether they provide the tandem end o(fi ce hiera~cl1y, and 
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1 on that second issue, the only one that they submit to 

2 you is where there is an issue of material fact for you 

3 to decide. 

4 Okay. So whatever remedy they have in another 

5 proceeding is for them to pr~sent to you, it is not our 

6 obligation or the Commission's obligat 1on to curry f o rward 

7 on that point. 

8 CHAIRMAN JOHNSON: Okay. Staff? 

9 MR . ADAMS: May I respond t o that 01 - -

10 CHAIRMAN JOHNSON: Go ahead. 

ll MR. ADAMS: A couple of points . At the time the 

12 petition was filed, and I mentioned this earlier, the 

13 originating access charge was equal to the reverse option 

14 charge, which when you subtract one from the other , it goes 

15 to zero, and that was our initial position is the charge 

16 should be zero. Subsequently, Sprint has revised its 

17 originating access by reducing it five percent , and now ou r 

18 position is that that five perc ent is the i ncrement ~hac we 

19 should be paying for the origination o f tha t cal l. 

20 The issue process of ~efining the issue , it 

21 really has turned out to try to pre judge this entire case 

22 before we even get t o the hearing. It's our posit1on 

23 that this issue was raised in our petit ion and 1n 

24 Sprint • s response, and even though Sprint and Wit c less 

25 One cannot agree on the precise formulat ion of the issue, 
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1 that this Commission ought to resolve all the issues LhaL 

2 are raised here and it can't -- it can 't mutate our issue 

3 that we have brought into something else that we are not 

4 trying to seek. 

5 We need to have our issue resolved in this case, 

6 and that issue is rate re lief from the reveroe o ption 

7 charge. It's very clear in our petition that t hat' s what 

8 we're after. As I said before, we wouldn't be here 

9 today, we ' re paying $40,000 a month to Sprir for this 

10 charge right now, and it ought t o be something less than 

11 $5,000. It's an enormous cost f or us, and we could not 

12 justify going through the cost of this proceeding - - as 

13 you can tell from all the paper, has been very 

14 expensive. And what we're going to be left with , if you 

15 agree with Sprint's position, is a prospec t where 

16 competitive carriers like us have to think about an 

17 incredible burden to come through this process to get any 

18 relief , and that ' s going to have a chilling effect o n 

19 anything . Carriers are not going t o come fo r ward and go 

20 through the cost o f this to have it delayed until another 

21 day. We just can't continue to be here a ll the time . We 

22 don't have permanent people placed in Tallahassee that do 

23 this on a day in and day out basis. We're based in Ft. 

2 4 Myers and we are not regulated. We do not come here . 

25 Thank you. 
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1 CHAIRMAN JOHNSON: Thank you. 

2 Staff? 

3 MR. COX: Staff would recommend that the 

4 presiding officer deny this motion, that the panel deny 

5 thia motion. The partieo were unable to agree ~~ the 

6 wording o f an issue involving land and mobile calls and 

7 the applicability of the reverse toll billing o ption 

8 tariff, as Mr. Rehwinkel said, whether it was unlawful or 

9 not. In fact, the wording of the issue as s: 1ted in the 

10 petition filed by Wire l ess One in this arbi t ~ tion 

11 proceeding states whether all land-to-mobile and 

12 mobile-to-land calls originating and terminating with ln 

13 an MTA are local telecommunicat ions traffic subject to 

14 transport and termination rates rathe~ than toll c harges. 

15 

16 Now, the prehearing o ffi c er determined and staff 

17 recommended that the wording as we proposed captures that 

18 issue, and we didn't feel that it was appropria te, 

19 though, for the Commission t o address the relationship 

20 between a company and its customers in an arbitration 

21 proceeding. That's why we didn't go to t.he t.oll c hurges 

22 aspect of the issue as drafted in the peti tion by 

23 Wireless One. 

24 And as I mentioned, after two staff identification 

25 workshops resubmitted by the parties and oral argument at 

A- 1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904 -224 -0722 



67 

1 the prehearing conference , it was abundantly clear thaL the 

2 parties could not agree on appropriate wordi ng, and as a 

3 result, the prehearing officer ruled on t he appropriaLe 

4 wording . Staff and the prehearing officer felt that the 

5 wording of the issue effectively captures the underlying 

6 dispute between the partiea. 

7 And in response --okay, I'm sorry. 

8 CHAIRMAN JOHNSON: Let me ask you cne question. 

9 You're focusing on the wording of the 1ssue, but it 

10 appears to go to the heart of the matter, to the 

11 substance of the issue in what this Commission can or 

12 cannot resolve in this particular proceeding. If 

13 Wireless One had couched their petition in such a way 

14 that would very clearly suggest that what they wanted 

15 here was the rate relief, for us to actually set the 

16 

17 

rates, what would we have done? Is that something 

it a flaw because they filed wrong or is it a flaw 

is 

18 because we've reached the decision that we don't have the 

19 jurisdictional authority? 

20 MR. COX: Well, it's a tough que~tion. The 

21 question, as I see it, points to, did the issue ao they 

22 proposed relate to the interconnection between the t wo 

23 companies , and that's what we are required by federal law 

24 to resolve in an arbitration proceeding . 

25 CHAIRMAN JOHNSON: Say that aga in. I'm sorry. 
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1 MR. COX: The task set before us in an 

2 arbitration proceeding under the federal law is to set 

3 the rates, terms and conditions for interconnection 

4 between the two companies. Wirel ess One would have you 

S believe that the RTBO is and has always been part of 

6 their interconnect ion agreement. That is why they're 

7 asking you now to set a rate. They didn't initially from 

8 the petition ask you to set a rate. That was never 

9 cited, and it really only came out from staff J 

10 perspective in the issue ID workshops foll owing a 

11 petition and a response in this arbittation proceeding. 

12 We fee l strongly that we were never asked to oct a rate 

13 here, and that although it might be debatable whether or 

14 not the RTBO is part of the interconnection proceeding. 

15 our tentative feeling is that -- well, I'll stop there, 

16 but -- I'll stop there because I don't want to prejudge 

17 Lhe issues. I mear1, you're sort of -- I feel that the 

18 parties can argue what needs to be argued under the 

19 issues the prehearing officer set. 

20 CHAIRMAN JOHNSON: But I hear him arguing that 

21 aud I'm just trying to better understand the contex t o[ the 

22 arguments and how it developed. I hear Mr . Adams arguing, 

23 though, that I guess that it is within our jurisdiction to 

24 determine this particular rate, that the rate w~s one of 

25 the -- you know, part of the interconnection rates and 
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1 proceos that should be resolved in this particular 

2 proceeding, and I was wo ndering , did we reach the 

3 conclusion that that is not the case? 

~ MR. COX: No, and that 's the problem, ~nd I 

5 think that's why the issue was phrased the way it's 

6 phrased because Sprint would vehemently disagree with 

7 that proposition, that this was pa r t of their 

8 interconnection, and J th1nk my understand1n~ of the way 

9 the issue was phrased would resolve whether Lne RTBO was 

10 part of the transport and termination or not, and if 

11 there needed to be another proceeding after this as a 

12 result of resolving that issue, then so be it . But that 

13 was the issue that the Commission wao to revolve in tluo 

1~ petition and response. 

15 CHAIRMAN JOHNSON: So W" have to resolve whet:her 

16 o r not it --

17 COMMISS IONER GARCIA : Aren't we wasting 

18 efficiency, though, by saying 1f we resolve one part of 

19 i t then we can go to another hearing to reso lve or go 

20 back to another hearing? I mean, I'm trying to I'm 

21 trying to get -- to get a broader perspective on this 

22 because 

23 COMMISSIONER CLARK: I would urge everyore to 

24 look at the wa y the issue is phrased, and what it says 

25 i s, what cha racteri zes t he relationship between these t wo 
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companies , what is the interconnection? Is it simpl y 

between Wireless One and Sprint, and Sprint to Wireless 

One's end o ffice switch , or does it include all the way 

back to the o r iginating land line end uoer to Wireless 

One' s end off ice s wi t ch? We are determining what the 

relat ionship is, and I would presume if you determine Lhe 

relationship goes all the way bac k t o the customer, then 

there is no RTOB o r whatever it is, reverse 1 '11 billing 

option, a nd we would have to address rhat i n ~erma of 

revenue . I would assume Sprint would come in if it 

adversely a ffected their revenue. 

If, on the other hand, we s ay that it is a small 

-- it is the interconnection from poir.t of 

interconnection between Wirele ss One and Sprint to 

Wireless One 's end o ffice switch, then you rea c h a 

d i fferen t result, and that's what we should be 

determin i ng in this proceeding, is what does the 

interconnection consist o f . 

CHAIRMAN JOHNSON: And then it would be incumbent 

upon t he company once we --

COMMISSIONER CLARK: Yes, you know. if we say 

it 's the whole -- if that thing is the whole 

inter connection, then you get what you want, that' s the 

issue; and i f it's not, then the reverse toll billing 

option still applies because it's still a tol l call. 
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1 CHAIRMAN JOHNSON: Okay. Any final comments? 

2 Seeing none, this is a motion for -- before t he 

3 entire panel. Is there a motion? 

4 COMMISSIONER GARCIA: Well, I guess I'll deny . 

5 COMMISSIONER CLARK: Se cond. 

6 COMMISSIONER GARCIA: That's a motion for 

7 reconsideration, correct? 

8 CHAIRMAN JOHNSON: There' s ~ mo rton for 

9 reconsideration, and there is -- I 'm sorty - there's a 

10 motion to deny the request for reconsiderat.ion, and there ' s 

11 a second. Any further discussion? 

12 Seeing none, show that then approved unanimously. 

13 The issue will not be resolved. It will be taken and 

14 litigated as stated in t he prehearing order. 

15 Are there a ny other preliminary matters? 

16 MR. COX: Staff has a request that the 

17 Commission take officia l recogniti on o f several o f the 

18 Commission's orders. a tariff, a federal statute and a 

19 federal order, and that's -- everyone should hopefully 

20 have a copy o f the o ffi c ial recognit ion list.. 

? l CHAIRMAN JOHNSON: Okay . Have we distributed 

22 the official recogni tion list to the parties? Staff then 

23 -- or the Commjseion will take official recognition of 

24 those documents. 

25 MR. ADAMS: We have one objection t o o ne of 
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1 those. There -- we have no objection to everything on 

2 the list except for one item, and that's Order No. 20475 

3 in ON 87065-TP, which is a very o ld decision which we are 

4 not familiar with, have just seen a copy just recently, 

5 haven ' t had a chance to look at it. It appears to be 

6 some sort of land-mobile interconnection issue that - a 

7 case that is over ten years old or about ten years old 

8 that probably has been largely superceded si ce then from 

9 other orders of the Commission, and it's not clear to us 

10 what relevance, if any, this has to the issues in this 

11 case. 

12 So on that basis, we would object to having 

13 that, but we certainly don't have any objection to the 

14 FCC interconnection order and Telecommunications Act, 

15 Sprint's tariff or any of the land and mobile 

16 interconnection agreements. 

17 CHAIRMAN JOHNSON: Okay. Staff? 

18 MR. COX: That order staff believes is some 

19 policy background for the formulation of the RTBO 

20 tariff. It was an old docket Jealing with cellular 

21 issues . Staff thought it was foundational informat ion 

22 for this proceeding, but we're not going ~o (ight 

23 vigorously for it. 

24 CHAIRMAN JOHNSON: Well, I' m going to overrule the 

25 objecc1on. The Commisaion traditionally takes official 
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1 recognition o f its own orders. The information in the 

2 order c an speak for itself. To the e xtent that you have an 

3 opportunity to review it and have some objections to the 

4 substance and how it 's being used , you can raise those at 

5 the appropriate time. 

6 MR . COX: Staff asks that this be ma rked as 

7 Exhibit No. 1 one f o r the hearing. 

8 CHAIRMAN J OHNSON: You want t he o f(i :ial 

9 recognition list marked? 

10 MR . COX: Yes . 

11 CHAIRMAN J OHNSON: Okay. I ' ll ident ify this as 

12 Exhibit 1. 

13 (Exhibit No. 1 marked f or identification.) 

1 4 CHAIRMAN JOHNSON: And the short title will be 

15 Official Recognition List. 

16 Is t here anyth ing else preliminarily? 

17 MR. ADAMS: We have some other issues t o bring 

18 up. 

19 CHAIRMAN JOHNSON: Okay. 

20 MR. ADAMS : I wanted to make sure it 's clear, 

21 and I think it is, but I just wanted to bring this point 

22 up no w. We will intend to c r oss-examine Mr. Poag and Ms. 

23 Khazraee on issues perhaps beyond the scope of their 

24 direct examinat ion, and based upon t he prior orders here 

25 today, I presume that is permissible. Either that or we 
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1 would like to call them as part o f our case-in-chief 

2 which we have indicated in our prehear1ng o rder, and 

3 specifically it's the a ccess issue, f o r example, that we 

4 would like to make a record on tha t wi th Mr. Po ag. 

5 He has testified to this in his deposltion. We 

6 wo uld like to cross-examine him as pa r t of the record in 

7 t his case. 

8 COMMISSIONER CLARK: Madam Chair, I wou ld simp ly 

9 suggest that we take it as it comes up 1n the 

10 proceeding . The iosues are the t wo issues be ( re us. 

11 Your cross-examination has to relate to the testimony 

12 filed. That's what the standard it's always been. and 

13 I simply suggest he ask his questions and i f they're 

14 objected to, then we'll dea l with it. If they're not, we 

15 c an go fo rward. 

16 CHAIRMAN JOHNSON: I appreciate you puLting us 

17 on notice, and t hat's how we'll proceed. To the e x tent 

18 that there are quest ions and there are object iono to 

19 them, we will entertain t hem o n a queotion-by qucotJon 

20 basis . 

21 MR. ADAMS: Have the depositions that we have 

22 filed, Mr. Poag and Ms. Khazraee a as part of the record, 

23 are they going t o be considered part o f the record in this 

24 c ase? 

25 CHAIRMAN JOHNSON Sta ff. you have t hoor-? 
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MR. COX: We're going to 1 

2 CHAIRMAN JOHNSON: Would it be appropriate to go 

3 ahead and have those marked now? 

MR. COX: Yes . I would just ask that -- staff 

would request that Exhi bit No. l be moved into the 

record, before we go on to those. 

4 

5 

6 

7 

8 

9 

CHAIRMAN JOHNSON: Okay. We will admit the 

Official Recognition Liot with the objec tions ci ted i n 

record, but that objection's been overruled. ·o the 

10 Official Recognition Li st will be admitted in t otal . 

11 (Exhibit No. 1 received in evidence. ) 

12 

13 

CHAIRMAN JOHNSON: Other exhibi t s ? 

MR . COX: Staff -- just one seco nd. 

1 4 Stafi would request that the depositions taken 

15 in this proceeding be moved in the record and I will go 

the 

16 through them one by one. I note that counsel for Sprint 

17 may have objection to certain portions . We 'll start --

18 excuse me? 

19 CHAIRMAN JOHNSON: I' m s o rry, she's getting ready 

20 to pass them out. 

21 Do you want to go ahead and have them marked? 

22 

23 

HR. COX: Do all the parties have copies now? 

CHAIRMAN J OHNSON: We'll go ahead and mark them. 

24 Mr . Cox, I have the copies , I'll mark t hem and then dllow 

25 them .. n opportunity before we address them. 
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1 MR. COX: Yes. The first request that it be 

2 marked as Exhibit No. 2, and it's the deposi t ion o( 

3 Sandra Khazraee, staff would proffer this deposition 

4 transcript and ID number will be SK- 1. 

5 MR. REHWINKEL: Is that Khazraec? 

6 MR. COX: Khazraee, excuse me . 

7 CHAIRMAN JOHNSON: The deposition, we'll mark tha t 

8 as Exhibit 2, deposition of Witness Khazraee. 

9 MR. REHWINKEL: Khazraee . 

10 CHAIRMAN JOHNSON: Khazraee, clo se enuugh . 

11 MR. REHWINKEL: Sandy. 

12 CHAIRMAN JOHNSON: SK- 1 . 

13 (Exhibit No. 2 marked for identification. ) 

14 MR. COX: The second exhibit n-~r wou ld be 

15 Exhibit No. 3. It will be the depositio n t ransc ript o f 

16 Witness Po ag for Sprint, and that should be marked as ID 

17 number FBP-1, FBP- 1. 

18 CHAIRMAN JOHNSON: It's the deposition of Poag and 

19 it's FPB-1? 

20 MR. COX: FBP· 1 . 

21 CHAIRMAN J OHNSON: FBP- 1. Okay . 

22 (Exhibit No. 3 marked for identificat ion. ) 

23 CHAIRMAN J OHNSON: Do you have another one? 

24 MR. COX: Yeo. The next exhibi t number would be 

25 Exhibit No. 4 , and that would be the depos i ti on trnnocrip L 
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of Wi tness Meyer, Wireless One. 

COMMISSIONER CLARK: Beth, you j ust gave us t wo 

of Meyer. Di d you mean to give us Hea ton? 

CHAIRMAN JOHNSON: I'l l mark the Meye r deposition 

as Deposition 4 , and that ' s JM - 1 . 

MR. COX: Yes , J M-1, yes. 

(Exhibit No. 4 marked for identifi cation.) 

MR. COX: And t.he l ast exhibit would be Exhibit 

No. 5, deposition transcript of Witness Heato of Wireless 

One, and the ID number would be FJH -10 . 

CHAIRMAN JOHNSON: Okay. Mar ked as 5 is the 

Heaton deposition and it's marked FJH-1. 

MR. COX: FJH -10 . 

CHAIRMAN JOHNSON: Oh, that ' s a 10? 

MR. COX: Yes, there were nine exhibits attached 

to hi s testimony, so we felt ~t appropriate to mark this as 

10. 

exhibits. 

(Exhibit No. 5 marked for identification.) 

CHAIRMAN JOHNSON: Okay. We've marked those 

MR . COX: Staff is aware that at least counsel 

for Sprint objects to portions of the Poag depos ition 

being inserted into t he record. As far as the oth~r 

depositions, staff wasn't aware of any othe r objections 

to the others being inserted into the rt~ord. 

A-1 STENOTYPE REPORTERS/TALLAHASSEE, FL 904-2 24 -0722 
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CHAIRMAN JOHNSON: Okay. Let's try to move those, 

then. 

MR. REHWINKEL: Madam Chairman, I would, in 

4 essence, have no objection to Mr. Meyer's, but I would 

5 prefer to wait until after he is on the stand to admit 

6 his deposition. 

7 CHAIRMAN JOHNSON: Okay. 

8 MR. REHWINKEL: Because I have some questions tor 

9 him about his deposition. 

10 COMMISSIONER CLARK: I think, as loug as they're 

11 identified, we can -- they can be asked questions and then 

12 the actual moving them in the record can wait until after 

13 they are excused. 

14 MR. COX: Okay. That will be fine. 

15 CHAIRMAN JOHNSON: Okay, that wi ll be fine. 

16 So we ve ident ified the exhibits, are there any 

17 other preliminary matters? 

18 MR . COX: I don't believe there are any other --

19 CHAIRMAN JOHNSON: Three hours later. 

20 MR. COX: -- preliminary matters. We do have 

21 allowed, by the prehearing officer's order, Cive minutes of 

22 opening statements f or each party. 

23 CHAIRMAN JOHNSON: Okay . Commissioner Garcia, 

24 we 're going to have five minutes each for the opening 

25 statements. Do you have time? Or we can wait until 

A-1 STBNO','VPE REPORTERS/TALLAHASSEE, FL 904 -224 -0722 
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• 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

after your lunch . 

COMM ISSIONER GARCIA : Why don't we take them 

afte r lunch if possible, Madam Chairman . 

79 

CHAIRMAN JOHNSON: That wi ll be Cine. Then we ' ll 

g~ ahead and recess until 1 : 45 . 

COMMISSIONER GARCIA: Thdnk you . 

(Whe r eupon, the proceedtngs ~ere reressed at 

12 : 45 p . m. ) 

(Transcript continues i n sequence In Vol ume ~. ) 
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