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December 3, 1997 

Florida Public Service Comminion 
2640 Shumard Oak Boulevard 
Tellahessee, Aoride 32399·0860 

Re: Docket No. 971337-EI 

Dear Ms Bay6: 

T41"~"••••• c t,.-,..., • 
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Enclo&ad are the original end 16 copies of the following documents IN f1ling m 

the above docket: 

1. IMC·Aorico Company's Response in Opposition to Tampa Electr1c 
Company 's Petition for Leave to Intervene. I;). ' j '3 (f- <; 7 

2. IMC-Agrico Company'• Mot ion 10 Strike Tampa Electnc Corrpany's 

·Response.· ( ;)._ 3 4 5 -1? 
1 ACK "--..) 3 . IMC·Agrico Ce>mpany'a Response in Opposition IJ Florida Power 

flEA C:!,Poration's Petition to Intervene. I;}.. 3 3 (.. · 17 

I tAPI~'t':JlJC? ~ I have enclosed extra coplee of the ebove doc:.11nente for you to stomp ond 
CAl return to me. Ploue contact me If you heve any questlon.s. Thank you for your 
rr ., ..AUietance . 

f ' 
.._5 Sincerely, 

L~'t/M ~ 

ll 

OlH-

Vicki Gordon Kaufman 

V6K/pw 
Encls. 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Duke Mulberry 
Energy, L.P . • and IMC-Agrico 
Company for a Declaratory 
Statement Concerning Eligibility 
to Obtain Determination of Need 
Pursuant to Section 403.519, 
Florida Stetut es. 

Docket No. 971337·EI 

Filed: December 3. 1997 

IMC-AGRICO COMPANY'S MOTION TO STRIKE 
TAMPA ELECTRIC COMPANY'S " RESPONSE" 

IMC-Agrico Company UMCAI. through its undersigned councel. files thas Motion 

to Strike Tampa Electric Company's (TECO) "Response· because at as. a procedurr. lly 

unauthorized pleading and because it is substantively flawed. As grounds therefor. 

IMCA states: 

I. 

Background 

1. On October 15, 1997, IMCA and Duke Mulberry Energy, L.P. (Duke 

Mulberry) faled a petition for declaratory statement seeking confirmation that they are 

entitled to apply for a determination of need lor an nlectricel power plent pursuant to 

sec ta on 403.519, Florida Statutes. pertinent Commission rules end provasaons of the 

Florada Electrical Pow er Plant Siting Act (Satang Act) . Aiternatavely , IMCA and Duke 

Mulberry requested the Commission to declare thot no determination of need 15 

required for their joint project, which ls e combination self·generation and merchant 

plant project. 

• · r 
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2. On November 25, 1997'. TECO f1led a pl&odlnt; styled "Rospon&o. • Th1s 

pleading is procedurally deficient because such a pleod1ng 1s not authomod by statute 

or rulo. It is an attempt by TECO to Circumvent tho n<Jturo and purpose of a 

declaratory statement proceeding which should not be permitted. 

II. 

TECO'• "Aeeponee" 
Is Not Authorized by Statute or Rule 

3. Neither the Commission's rules on declaratory statements nor tho statute 

governing such statements provides TECO with tho euthonty to file what 1t has <:<~lied 

on "response· to IMCA/Ouke Mulberry's petition. The pleodmg should be s<ncken as 

en unauthorized pleading. 

4. The purpose of e declaratory statement is to permit o person to sock an 

agency's opinion "as to the applicability of a statutory provision, or of any rule or 

order of tho agency, as it applies to tho petj!!Oner"s p&Oicular sot of Clrcumsta~ . • , 

Therefore, there is no need for on response (or answer). as thoro 1s 1n a trad1t1onal 

advorsarial procoodmg. 

1 Tho t iming of TECO's pleading should be noted well . IMCA and Duke Mulberry 

f1lod their docl<uatort e1etomont petition on October 15. TECO welted until November 
~ to file its "Response. • As tho Commluion is well ewcsre. section 120 565131. 
Florida Statutes, requires the Commiuion to act on a declaratory statement po1111on 
w1th1n 90 days end the Commi11ion is cro course to take action on the ,.JOtlllon on 
December 16. TECO'• tardy filing Is simply another example of 1ts effort t.:: delay and 
extend this straightforward proceeding. 

, Section 120.566(1), Florida Statute&, emphasis added. 
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5. The Commission's rule on declaratory stetements m11kes th1s obv1ous. 

because it provides that a declaretory statement applies to the petitioner "1n his or her 

particular sot of circumstances Q.Q!i:. "1 The rule setting out tho use and pu·pose of 

o declaratory statement states that "Ia I declaratory statement is o means lor rosolvmg 

o tontroversy or answering questions or doubts concormng tho applicability o l any 

statutory provision, rule or o•der as 1t does, or may. epply to pet1t1onor m his or her 

particular Clfcumstances only. ·• That Ls, the declaratory statombo:t, by 11s very 

neture, can sHeet Q.QJi: the petitioner end no other person. The CommiSSion"G rules 

regarding declaretory statements do not provide for the filing of un "answer" because 

there is no respondent in en declaretory statement proceedmg. Thorofare. TECO"s 

"Answer" end its hearing request ora unauthorized by statute or CommiSSIOn rulo6 

and should be stricken. 

6. In an ettempt to f ind some authonty lor 1ts plead1ng. TECO rohes on rule 

25·22.037, Floride Administrative Code. However. th1s rule prov1des no outhonty lor 

TECO's uneuthorized f iling for two reesons. F~rst, the rule eppoers 1n that poruon of 

tho Commission's rules dealing with doc1sions which affect subston11al1ntorests. !l..QJ 

10 tho section of the Cc.mmiesion's rules wh1ch governs doc!erotory statements. 

Second, rule 25·22.037 provides for on answer to be filed by a rnspondent or on 

, Rule 25·22.020( 1 ). Floride Admlnistretlvo Code. emphasis oddod 

• Rule 25·22.02 1, Florida Adm1n11trat1ve Code. 

' In Docket No. 970171 -EU, tho Comm1ssion d1cl not porm11 fECO to hie a 
supplemental brief, becauae, emong other reesons, 11 was not euthonzed by the 
Commission's rules. Order No. PSC·97· 1095·PCO·Ell. 
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intervenor•. Though TECO has called its pleadsng a "response·. 11 os the same as an 

answer because it anempts to respond to IMCA/Duke Mulberry's pet1t1on on thos 

docket. TECO is neither a respondent or an ontervenor in this procaodono; therefore, 

ots "response• is unauthorized. 

7. The Commission has hod occasion to address tho qurstion of the 

appropriateness of the filing of an ·answer· in a declaratory statement proceeding •n 

the past. The Commission found an "answer· to be ompermiSSoble on a declaratory 

statement proceeding end struck such an ·answer· sn situations analogous to thos one. 

8. In In re: CFB BIO·GEN's Potfjion for o Dec!aretorv Statement regardong 

the Methodologv to bo uood in itt Stondord Offer Cogooorotion Contracts With Floodo 

Power Coroorotjoo, Docket No. 900877-EI. CFR Bio-Geo sought o declaratory 

statement regarding the method of calculating firm capacity payments under its 

contract with Florida Power Corporation (FPC I. FPC filed on answer In oppOSition to 

:he CFB petition and CFB filed 11 mouon to stroke the answer Tho Commossoon 

granted the motion to strike and dod not consoder FPC's answer ' The Comm1ssoon 

rendered the declaratory statement without tho partocipation of FPC, 1n a coso whore 

FPC was the purchaser under tho standard offer contract end thus roquorod to obodo 

by the Commission's int3rpretotlon of the payment provosion. Tho some result IS 

appropriate In this coso. 

• In addotoon to its "Response· TECO also fllad 11 petition to ontorvene. Woth thos 
Motion to Strike, IMCA is simultaneously folong a rasponse sn opposo11on to TECO"s 
petition to ontervene. 

1 Order No. 24338 at 2. 
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9 . TECO's "response" is not authonzed by tho CommiSSion·s rules and 

should be stncken. 

Ill. 

TECO'a " Reaponae" Is 
Subaten~voly Flaw ed 

10. As discussed above, TECO's "response· is procedurally defec t1ve and 

should be rejected on that basis alone. Fvnhor. the "re5ponso" IS substantovoly flawed 

and should be disregarded on that basil as well . 

A. 

IMCA/Duke M ulberry Ia an Appropriate A pplicant 

1 1. Despite TECO's claims to the contrary, IMCAIDuko Mulberry 1s <~n 

appropriate applicant under sect ion 403. '519 of the Siting Act pursuant to the clear . 

plain moaning of the Act. 

12. Sect ion 403.50314) defones an applicant as an olectroc utolo ty whoch 

apphes lor certificat ion under the Sotong Act. Secuon 403.503113) hsts a number of 

entitles which are electnc ut ilit ies. As TECO reo:ognozes. oncludod on the hst o f entoues 

who may be applicants is a "regulated electric company.· Bocauso tho dofonotoon of 

"electric utility" encompasses e company engaged or authonzod tu ongogc on tho 

generat ion, transmission QL distribut ion of olectncot). a company ungogod only in 

generation (like the IMCA/Ouko Mulberry project) would be 11 proper opplocont. 

13. Additionally, because the prOJOCI w1ll be engaged 111 tho goneratoon of 

olactrocoty lor sale at wno!eula, 11 w1 ll be regulated by FERC pursuant to 16 U S.C. 
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§8241allbl. Thus. tho dpplicant will be a "regulated electric comr"nv" for purrosos 

of applicant status under the Siting Act. 

14. TECO seeks to limit the meaning of regulated electnc company &C' as to 

restrict applicants 2.Q.(y to investor·owned utilities for en obvious pur pose ·· to narrow 

the field of applicants. However, no support for TECO's restrictive def1nit1on ca11 be 

found in the Siting Act. In fact, both this Commission and tho Governo1 and Cab1not 

lsrttrng as tho Siting Boardl have recognized that the provisrons of tho Srtrng Act are 

avarlable to entities other than investor-owned utilities. In re: Pet1troo of flortCa 

Crushed Stone Co. for Determination of Need for a Cogl·firod Cogonergl!pn Electrical 

Power Ploot. Order No. 1161; In re: Eloride Crushed Stpne Cp. Ppwor Plant Site 

Cortificatjpos Applicgtipo, Case No. PA 82· 17. 

15. TECO also expresses concern that capacity bo built without burdon1ng 

Flonda's environment. IMCA denies the implication that 1ts prOJect would pose such 

a burden; however, the pertinent point IS that the negatrvo and/or posrtrvo 1mpacts of 

a particular project are tho proper aubjscts of a proceeding to consrdor a spec1f1c 

opplicotion. llQl one to determln~ eppllcant status. 

16. TECO's unfounded assertions regarding tho grid bill oro nothing more than 

o red herring. Further, they have nothing to do with whether IMCA/Duke Mulberry 15 

an appropnate applicant under Flonda law. 
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B. 

Nassau Pow er 0 '>11 Not Control In the Facta of this Cue 

17. TECO states that th is Commission's holding in In re: Peti tion of Nassau 

Power Corporation to potormlne Need for Electrical Power Plant. Docket No 920769· 

EO, controls this coso. TECO Is wrong. 

18. In tho Nonou Power case. tho Commission dealt with ,eed 

determinations filed by Nassau Power and Ark Energy. In that case. :he non-utility 

generators sought tho Commiuion's prior acsuranco that ratepayers would be 

responsible for paying for tho proposed units via a contract With the utility approved 

by tho Commission for cost recovery . Tho Commission concluded that •n that 

circumstance. a non-utility generator could not pursue a nood dotorm•notlon absent o 

contract with a utility. 

19. The Nassau Power docision (and subsequent appeals related to 11) related 

to a non-utility generator who sought to f ill a specific utility need and be assured of 

cost recovery beforehand In contrast. tho IMCA/ Ouko Mulberry S1tuet10n IS one 

whore tho entity takes ell the risk and the ratepayers toke none. Thus. the Nassau 

Power case does not control. Neither this Commission or the Court in Naspou Power 

was faced with the factual circumstances prosent•n IMCA/Duko Mulberry's petouon. 

20. As pointed out by IMCA/Duko Mulberry 1n their peution 10 this matter. 

both this Commlulon and tho Governor and Cabinet sitting oa tha Power Plent Sotmg 

Boord (Soting Boord) have allowed entities other than traditional ut•hties to uso tho 

nood detormmotlon and alto certiftcotion process on the Ellurdo Crushed ::.tone case 
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That coso was not land could not) h11vo boon overruled by Nassau Power. as 11 applies 

here. because of the salient factual differences. The Nassau Power case s1mply d1d 

not address the circumstance, present here. where the developer boars all tho nsk of 

the p~oject. IMCA and Duke addressed the Nassau Power decisions in their pet1tion 

which IMCA incorporates by reference. 

c. 

IMCA/Duke Mulberry's Alternative Request May Be Appropriate 

21 . Finally, TECO takes issue with IMCA/Duke Mulberry's request posed m 

the alternative, that the Commission find that no determination of need IS requ~red for 

11 to proceed with its project . Such an alternative statement could rest on the 

determination that no need doterminotlon is necessary because thoro IS absolutely nu 

economic risk to ratepayers and construction of the proposed plant can only enhance 

rehabihty w1thin the state. This is especially the r.:ase due to the reliability constromts 

currently facmg the state. To reach the conclus1on TECO wants that 1s. to requ~re 

IMCA/Duke Mulberry to use the Si ting Act but then tell them they ere proh•b1tod from 

domg so •· would frustrate the federal programs t~at created EWC: l lor tho prupose 

of fostering competit ion in the wholesale market. Th1s 1s the absurd and lmporm1sslble 

result that TECO seeks. The Commission must not countenance lt. 

22. The purpose of tho Energy Policy Act IS to rnduce dependence on 011 end 

decrease consumer costs. Congrets created now competitors. EWGs. to accomplish 

th1s purpose v1a increased competition 1n the wholesale market. FERC Ord:~r 888 

Implements this objective. An EWG must be a proper applicent or be perm1tted to 
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build a plant outside the Slt.ing Act. A prohibition on plant constructton by EWGs 

would frustrate Congress' intent and therefore be preempted by federal law. 

v. 

Conclusion 

Procedurally, TECO's response is an unauthorized pleading and should b'l 

stricken. Substantively, it incorrectly applies the law to tho facts to reach erronecus 

conclusions which should be disregarded. 

WHEREFORE, TECO'S "response· should ue stricken. 

9 

John W. McWhirter, Jr. 
McWhirter, Reeves. M Glothlin. 
Davidson, Rei f and Bakes, P.A. 

Pou Office Box 3350 133601 ·3350) 
100 North Tampa Street. Suote ~800 
Tamoo, Florida 33602·5126 
Telephone: IB13) 224·0866 

Joseph A. McGlothl in 
Vicki Gordon Koufr" ln 
McWhirter. Reeves. McGlothlin, 
Davidson. Rial and Bakes, P.A . 
11 7 South Gadsden Street 
Tal lahassee, Florida 32301 
Telephone: (850) 222·2525 

Attorney; for IMC·Agroco Company 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of IMC-Agrlco Company's 

foregoing Motlon to Strike Tampa Electric Company's "Reaponao· has been furnished 

by U.S. Moil or Hand Delivery( • ) this 3rd day of Dscembor. 1997, to tho fc-llow1ng: 

R1cherd Bellek • 
Division of Legal Services 
Florida Public Service Commiuion 
1540 Shumard Oak Boulevard, Rm. 301 F 
Tallahanee, Florida 32399·0850 

James F. McGee 
Flor~da Power Corporation 
Post Office Box 14042 
St. Petersburg, Florida 33733·4042 

Robert Scheffel Wright 
Lenders & Parsons 
310 West Collage Avenue 
Tallahassee. Florida 32301 
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Leo L. Willis 
James D. Beosloy 
Ausley & McMullen 
Post Office Box 391 
Tallahassee. Flor~do 32302 

Matthew M. Childs. P.A 
Charles A. Guyton 
Steel Hoctor & Dov1s LLP 
215 South Monroe ~treat 
Suite 601 
Tallahassee. Florldo 3230 I 

!Aiffd /btkw.-~ 
V1ck1 Gordon Kaufman ~ 
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