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On October 10,1997, IMC-Agrico Company (IMCA) filed a
petition for: declaratory statement (Petition). The Petition asks
the Commission ‘to issue 'an order declaring that planned self-
generation and’ transmxssxon facilities will not result in a retail
sale, cause IMCA or its lessor to be deemed a public utllity, or
subject IMCA or its lessor to regulation by the Commission. On
October 20,1997, IMCA flled a request to address the Commission at
the agenda conference at’ whlch the decision on the petition is
considered.

On  October: 30 1997, Tampa Electxic Company {Tampa Electric)
filed a Petition: for Leave ‘to ‘Intervene and Request for Hearing,
Answer and" Requeat for- Hearlng, and Request for an Opportunity to
Address the Commissxon.-

Oon November\12' 1997, IMCA filed a Response in Opposition to
Tampa Electric Company’8’ ‘Petition to Intervene and a Motion to
Stxike Tampa Electr;c Company s Answer and Request for Hearing.

On November 14, 1997, Florida Power Corporation (FPC) filed a
Petition for- Leavet" Intefvene. DOCUMERT HUMEER-DATE
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On November 19, 1997, Florida Power and Light Company {FPL)
filed a Petition for leave to Intervene or Motion to Participate
Amicus Curiae -in Docket No., 971313- ~BEU, and a Motion to Dismiss IMC-
Agrico’s: Petition for Declaratory Statement. FPL filed its Amicus
Curiae Memorandum on November 24, 1957.

On November_lQ, 1997, Tampa Electric filed a Memorandum in
Opposition. to IMC-Agrico’s Motion to Strike Tampa Electric
Company’s: Answer and- Request for Rearing.

‘ Oon November 21 1997, Peace River Electric Cooperative, Inc.
{PREC) flled a Petltlon-to Intervene and Request for Hearing.

On December 1, 1997, IMCA filed a Response in Opposition to

;FPL -] Petltion to Intervene and Motion to Dismiss.

The pro:ect at 1esue is described as a plan to construct and
operate: a natural gas-fired combined cycle electric generating unit
and 69 KV transmissgion line to provide electric power for IMCA's
mining. and’ .processing complex in central Florida. Pursuant
thereto,_IMCA will organize a wholly-owned subsidiary into which
assets including land, rights of way and other property to be used
in the project will. be placed. The IMCA subsldlary and Duke Energy
Power Services LLC (DEPS) will organize a partnership (or
equivalent: entity) as .co-general partners to which both will make
equity contr;butlons.- .

The partnershlp will design and construct both the generatlng
unit and transmission line and lease undivided ownership interests
in the progect to, respectively, IMCA and an Exempt Wholesale
Generator (EWG) that will be an affiliate of DEPS. IMCA and DEPS
currently .envision that the Power Plant will have a total net
generating capacity of approximately 240 MW, but are also
considering'the possibility'of constructing a larger project,

As a result of the two lease arrangements, it is intended that
IMCA "will provmde self-gervice to the extent of its current
expected requirement of 120 MW and that the EWG will sell the
remalnlng output -into the wholesale market. To that end,
petitioner -lists- various parameters expected to govern the IMCA
lease when’ flnallzed as well as various filings which will be made
to secure EWG status for the DEPS subsidiary.

Tampa Eledtrlc characterizes the proposed arrangements as a
subterfuge retail sale which would create a territorial dispute as
to who should serve IMCA, a current interruptible service customer
of Tampa Electric. ‘Tampa Electric also asserts that more facts
than those provided by petitioner are needed for the Commission
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either to act on the pEtlthH or to differentiate the allegedly
non- jurlsdlctlonal arrangements described therein from a retail
sale eub;ect ‘to:the Commisgion’s Jurlsdlctlon. Further, Tampa
Electric asserts standxng ‘to intervene in that it will, it states,
suffer injury that is both sufficient to entitle the Company to a
Section 120.57" hearlng and of a type which the hearing is designed

to protect.:[91c, §g§ n, 1, supra.]

That dinjury would asse*tedly include loss of revenues from
sales to IMCA: of at” least $12.3 million in annual retail base
revenues and- ‘the stranding of investment in transmission and
subtransmlsszon to serve the delivery points of IMCA.

FPC argues, Blmllarly, that insufficient facts are provided in
IMCA’g8 Petition for the Commission to decide whether the
arrangement proposed is self -~-generation or a retail sale. Like
Tampa Electric, FPC asgerts that its substantial interests will be
affected because of “loss- of revenues from sales to IMCA and the
uneconomic “duplication ' of FPC’s exlstlng generating and
transmlsslon facilities. FPC notes that it received revenues from
IMCA in the amount of: $20 8 million for the sale of 522,000,000 KWH
of enexgy- for[the 12 months ending September 30, 1397. Presumably,
this lncludes base ratee ‘and applicable ccet-recovery charges.

FPL acknowledges that IMC-Agrico is not a retail customer of
FPL, but alleges that immediate adverse impact on FPL’s exclusive
rlght to provide retail electric service would result because of
the- precedent ‘that: the’ Commlssion B issuance of this declaratory
statement ‘would EBtabllSh FPL alternatively seeks to participate
amicus curiae if it is denled intervention. FPL’'a Motien to
Dismiss asserts. that the Petition for Declaratory Statement should
be dismissed because it’ eeeks a declaratory statement as to parties
other than’ IMC Agrlco ‘and.‘because there are 1n3u£f1c1ent facts
alleged on “the basis of which the Commission can issue a
Declaratory Statement

Tampa Electrlc 8- Memorandum in Opposition to IMC-Agrico’s
Motlon to Strike - Tampa Electric Company's Answer and Request for
Hearing .once: agazn addressee, ipter alia, the claimed insufficiency
of the facts.in the petition as a bagis on which the Commission can
declare the: proposed: arrangement to be self-sBervice rather than a
Prohlblt d’ retall’sal PR

: PREC's Petition and Request for Hearing are similar to thoge
of Tampa_ElectrLC»and FPC. '
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- DISCUSSION QF ISSUES

ISSUE 1:  Should Tampa Electric, FPC, PREC and FPL‘se petitions for
leave to intervene be granted?

RECOMMENDATION:  ‘Yes, in part. ‘Tampa Electric, FPC and PREC’s
petitions for-leave to. intervene should be granted. FPL’s petition
for leave to intervene ‘shéuld be denied, but its petition to
participate amicus 'curiae should be granted., IMCA-Agrico’s Motion
to Strlke and FPL’B Motion to Dismiss should be denied.

gxagzﬁgmaQX§x§ Because there will normally be no person, other
than the petitioner; who will be affected, the right of persons
affected ‘by .agency action to a 120.57 hearlng is generally not
1mp11cated under Section 120,565 petitions for declaratory

statement.x- El9r;Qe__Qn;QmeLzQ&L_lnuaz;rat1on v, Department of
: - janry, 567 So. 24 928, 936

(lst DCA 1990) Nonetheless, that general obgservation by the Court
in E;gg;gg_ggggmg;xig does not absolutely preclude intervention in
declaratory statement proceedings. Both the petitioner and those
seeklng 1nterventaon, exceptlng FPC. cite

ment. of- . : on, 406 So. 2d 478 (1lst DCA
1981) as the proper standard to apply In Agricgo, the Court held
that standing .to participate in an administrative proceeding as a
party whose. substantla1 interests will be affected by proposed
agency actlon requxres one to show

7;1) that he will suffer injury in fact which is of
“pufficient immediacy to entitle him to a section
.120.57 hearing, and

2)’ that his substantial injury is of a type or
‘nature which the proceeding is designed to protect.?

406 So. 2d»aﬁ 482..

In its Response ‘to both Tampa Electric and FPC’s Petitions to
Intervene, IMC- Agrlco ‘argues that neither prong of the Agrico test
iz met. IMC~Agr1co notes that 3-4 years will pass before the plant
is built and concludes therefore that the injury is neither
immediate nor. of ‘the type a declaratory statement proceeding is
deszgned‘to protect against.

In th awcaae, however, petitioners for intervention allege
more than the mere economic losses from lawful self-generation

if&ré;isxeeEQﬁear;hat”the Court meant “protect against”,
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found to be insuffic;ent to create standing in Order 16581, cited
by IMC-Agrico.? Intervention petltioners allege here that issuance
of the declaratory statement is sought on the basis of insufficient
facts neceesary for the Commission to know whether the resulting
projecti will ‘be .self- generatlon or prohibited retail sales.
Therefore, 1ntervention petitioners assert that if the Derclaratory
Statement is issued, . territorial disputes, stranded investment and
unwarranted costs to the companies and their ratepayers will result
from those unlawful retail sales.

Where long standxng Commission policy requires public
utilities to" ‘anticipate territorial disputes and bring them to the
Commisgion for. resolution, it would be inconsistent to characterize
these allegations as. lacking *immediacy”. Moreover, where IMC-
Agrico .geeks ‘a-disclaimer of Commissicn 3uxiad1ction pursuant to
Section- 366,02, Florida Statutes and a major focus of the
regulation of public utilities pursuant to Chapter 366 is the
prevention of uneconomic duplication of utility facxlltles, it
would be. inconsistent to say that the 120.565 proceeding is not
designed to. _protect: against the type of injuries alleged or that
those 1njur1es lie outside the zone of interest of Chapter 366.
Accordingly, . ‘staff recommends that Tampa Electrlc, FPC and PREC be
found to have standing to participate in these proceedings as
parties. FPL, whoge more speculative intervention claim is based
on concern-for the- precedent established, should be permitted to
participate as amicus curiae, rather than as an intervenor. Order
No. 16581, p. 2. Accordlngly, staff recommends that IMC-Agrico’s
Motion to ‘Strike Tampa. Electric’s Answer and Request for Hearing be
denied. - Staff also recommends that FPL‘s Motion to Dismiss IMC-
Agrico?’ 8. Petltlon be ‘denied. Staff believes that the mere
descrlption of - ownershlp structure and the effect of
petitioner‘s: activztles on elements of that structure does not make
the pet1tion ~improper for seeking a declaration as to third
partieg. For example, staff believes that a request for a
declaratory statement to the effect that no sale to the public
takes  place does not make members of the public ‘indispensable
partles"_or render such a petition defective.

. 2(n) f;»Should ‘the Commission grant a 120.57(1) hearing
app;gp;;ate to dlsputed facts as requested by Tampa Electric?

MMENDAT] ,' : The hearing should be held pursuant to Section
120 57(2), Fla. S;aty,”as appropriate to facts not in dispute.

Statement  ‘concexping  the ILeas : S
Facility, Docket:No. 860725-EU. Order 16581, p. 2.
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§1&£§_§§ALX§L§£ In. Tampa Electric’s Petition to Intervene and
Request for Hearlng “(Tampa Petition), Tampa Electric states that

.. IMCA’s Petition for Declaratory Statement does
not . allege facts specific or extensive enough to
warrant ~‘determination that the proposed
transactxons described in the petition would not
congtitute  the retail sale of electricity within
Tampa Electrxc 8 retail service terxrritory.

Tampa-Eiectric~thenwcontinuea as follows:

A formal proceeding is necessary to determine,
through discovery, the presentation of evidence and
-cross-examination, the true nature of IMCA’s
proposal so: that a clear detexmination may be made
as ‘to. whether the proposed project will be owned
.and operated in such a way as to effect the retail
sale of electrlclty, contrary to the purpose and
~~1ntent of Sectlon 366.04, Florida Statutes.

Tampa. Petltion, p 7 8.

thle the first of these two statements is limited to a
characterlzatlon of ‘the .-facts presented in IMCA’s Petition for
Declaratory Statement, the second statement goes beyond those facts
into areas which ‘are intended to be the objects of the future
discovery of additional facts. The Uniform Administrative Rules,
while not yet adopted by the Commission, are instructive on this
point and not: inconsistent with either staff’s understanding of
declaratory statements or current Rule 25-22.020:

28 105 003 Agency Disposition [of Petitions for Declaratory
Statements] -

q

If a hearxng is held, it shall be conducted in
Sectxons 120.5%69 and 120.,57(2),

ct out i HW1thout taklnghany
poaition,with regard to the validity of the facts.

On this bas;ar staff bellevea that Tampa Electric’a first statement
that the factse presented in IMC-Agrico’s petition are insufficient
for 1ssuanceuof a-declaratory statement is relevant, whereas, in
the second: statement; the attempt to develop additional facts is

-6 -
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1nconslstent WLth afdeclaratory statement proceeding. Staff notes,
however,,that the Commission’s current Rule 25-22.022(1) provides
for a. hearing: pursuant to §120.57 without spec1fy1ng whether it
should a §120.57(1). hearlng where facts are in dispute, or a
§120.57(2) hearing where the facts are not in dispute. While staff
believes the latter is more approprlate for the reasons stated, the
Comnlsslon currently ‘has ‘the &iscretion to conduct a 5120 57(1)

hearing, ‘if it - so0 chooses. See, e.4d,, v
_;g;;gg_ggng_gglgg 443 So. 2d 1116, 1118-1120 (lst DCA 1989).

I&éﬂﬁ_Zjﬁl What issues in IMCA‘s petition remain to be decided in
a hearing? :

ggggumggggm;gg The, hearlng should consider whether the petition
contains . facte eufficxent to establish that IMCA’s lease of
capac1ty g true self generatlon rather than a prohibited retail
sale. DRIRE .

§IAEE_£§ALX§L§ Staff belleves that the facte included in the
petition are. already’ sufficient to demonstrate that sales of
electricity in’ ‘the “wholesale market by DEPS sub., an Exempt
Wholesale: Generator (EWG), are not subject to this Commlsexon 8
jurisdiction:pursuant to Section 366.02, Fla. Stat. This EWG will
not /be “supplying. electrlclty .£o or for the public within this
state,..” “Itiis- subject’ 1nstead to the regulatory authority of the
Federal® Energy Regulatory Commlssron pursuant to 16 USCS §824 and
824d (1994) %

The facts presented are also sufficient to demonstrate that
the IMCA sub.-DEPS sub. co- general partnership is not structured
like ‘the limlted partnership in gwm;gglg#gg;;;l;zgg In the facts
presented inc IMCA’e petitlon, IMCA’s subsidiary is a co-general
partner w;th “DEPS " sub., In Seminole Fertilizer, Semincle’s
subsxdlary was ;Qg_gglg_ggg";g;_pggtngg in Seminole Sub L.P. While
in the latterx case, . ‘Seminole was found to be so “related” to the
Semlnole eub L.P. ‘a8 to have a “unity of interests” with it, it
cannot. be: eaid ‘that ~IMCA ‘is 80 ‘“related” to the co-general
partnershlp of" IMCA‘s eubsldlary gngmgggg as to have a “unity of
intexests” with it.. Accordingly, staff views the facts presented
as. providing for two geparate transactions: sales by the DEPs sub
EWG ~and "a ‘lease’ ‘claimed " to constitute self-generation. The
activities: of each would have to be found to meet separately the
criteria ‘of An EWG and .a -lease of equipment like Monganfo. A
Seminole-. baaed analyaia is not available to shield sales of
electrlclty owned by the EWG to IMCA or vice-versa from this
‘Commlsslon s ]urisdictlon or for any other such purposes.
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s ) If the Commission denies the petitions to intervene,
should interested persons be permitted to address the Commission at
the agenda conference?

Yes . Interested persons should be allowed to
address the Commisslon

STAPF ANALYSIS:  Pursuant to Rule 25-22.022(3), F.A.C., the
‘Commission may. deny requests for oral argument as inappropriate to

the disposition’ of-a: petltlon for declaratory statement. However,
to the extent that preséntation of such argument in this case would
be helpful in clarifying the legal issues and policy implications
of the matters at ‘issue, the Commission may, at its discretion,

permit oral’ argument ~ In Monganto, supra, intervention was denied,
- but Gulf Power was permltted to file a brief on the issues raised
by Monsanto’s petition *in the interest of more fully educating the

Comm1591on...u Order No. 16581, p. 2.

1ssun a

ggggmmgggaz;_g:ers g If the petitioners waive the 90-day time
limit in-current Section 120.565, F.S. the matter should be set for
hearlng Alternatlvely, if the petitioners do not waive the %0-day
time. llmlt sthe petition should be denied solely to meet the
procedural requirements ‘of current Section 120.565, F.S., rather
than as an adjudication on the merits. The denjal should therefore
be'. thhout prejudice to refile the petition.

Sh»uld_this docket remain open?

RCB
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