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Harbor Lakes Water Systems, Inc. !Harbor Lakes or utllt t yl 10 

a Class C utility that provides water service for a l>oul 458 
rcoidential customers in Charlotc.e County In 1995, Harbo: Lakes 
record.!d opErating revenues of $161, 680, operating expenses of 
$166,808, a nd a consequent $5,128 net operating loss. 

On June 24, 1997, l.ntC Utilities, Inc. (NHCI (ilcd an 
appl ication to transfer Woter Certificate No. 573- W from Harbor 
Lakes to NHC. This recommendation addresses the application for 
transfer. NHC is a wholly owned subsidiary of LEMB, L . P ., (LEMBl 
a Delaware limited partnership that acqui red th 1 
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and the mobile home community it serves from prevt ous ow11c ru . The 
utility also serves an adjac ent 59 l ot single - family oubd1v1sion 
known as Riverwood. 

Review of the application discloses that thi6 utility system 
was purchased pursuant to an agreement daced August 14, 1996 
between the previous owners and Sunl1fe RV Reso rts, L.L.r 
(Sunlife). On December 2, 1996, Sunlif e ass1gned its rights under 
the pnrchase agreement to LEMB, L. P., NHC' s parent comp3ny. I n 
June of 1997, LEMB assigned its rights under the c~L~act t~ NHC -~r( 
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In all cases, transfer of the utllity system wa s made continyent 
upon Commission approval. The purchase agreement also disclosed 
that the •suyer• would manage, operate, a~d mainta1n the utility 
system until the proposed transfer was approved by the Commission. 
If not approved , t he agreement indicated that the utility would 
revert to the •seller.• Nonetheleso, our review indicates that the 
interim trans fer, although 9ubject to Commisbion approval, may have 
violated certain rules concerning prior approva 1 for tranofc rs . 
This apparent violation is discussed in Issue N~ l . 
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DISCOSSIQN OP ISSQBS 

ISSQB 1; Should Harbor Lakes Water Systems, Inc . be ordered to 
show cause, in wr1ting within twenty d~ys, why il should not be 

fined for violation of Section 367.071 , Florida Statute~? 

EBCOMMBNDATION; No. Show cauae proceedings should not be 
initiated. (CROSBY) 

SIAfP ANALXSIS; As stated in the case background , Harbor Lakes 
Water Systems, Inc . is in apparent violation of Section 367.071, 
Florida Statutes, which states, in part, "No utll~ty shall sell, 
assign , or transfer its certificate of authorization, fac'lities or 
any portion thereof, or majority organizational control without 
determination and approval of the commission that the proposed 
sale, assignment, or transfer is in the public interest." Harbor 
Lakes Water Systems, Inc. entered 1nto a contract on August 14, 

1996, to sell the water system to NHC Utilities, Inc . NHC 
Utilities, Inc. haa been operating, managing and maintaining the 
system since August, 1996, without the approval of the Commission. 
Such acLion is •willful" in the sense intended by Section 36/.161, 
Florida Statutes. Section 367. 161, Florida Statutes, authorizes 
the Commission to assess a penalty of not more than $5.000 for each 
offense, if a utility is found to have knowingly refused to comply 
with, or to have willfully violated any provision o f Chapter 367, 

Florida Statutes. In Order No. 24 306, issued Apri 1 1, 1991, in 
Docket No. 890216-TL, tilled In Be; Investigation Into The Proper 
Application of Rule 25-14.003. F.A.C, Relating To Tax Saying'! 
Refund for 1988 and 1989 For GTE Flor1da. Inc., the Commission, 
having found that the company had not intended to violate the rule, 
nevertheless found it appropriate to order it to show cause why lt 
should not be fined, stating that •[i)n our view, 'willful ' lmplies 
an intent to do an act, and this is distinct from an inlent to 
violate a statute or rule.• ~at 6. 

Harbor Lakes Water Systems, Inc . failed to obtain the avproval 
of the Commission prior to entering into a contract and turning the 
facilities over to NHC Utilities, Inc. to operate. The Third 
Amendment to the Purchase and Sale Agreement states that the 
transfer is contingent upon Commission approval . A copy ot the 
Escrow Agreement wae also provided which states that approval of 
the Commission to transfer the assets of Harbor Lakes to the Buyer 
is needed. In addition, the Agreement states that th~ Buyer and 
Seller have agreed that the Buyer will operat"' and manage Harbor 
Lakes during the interval between the date of this Escrow Agreement 
and final approval by the Commission. The Escrow Agreement further 
states, in part, that the Escrow Agent shall hold the ent ire escrow 
cieposlt pending, among other provisions, final approval of the 
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Commission. If approval is not obtained by the Buyer, the funds 
held in escrow are to be returned to the Buyer. Failure of Harbor 
Lakes to obtain prior approval of the Commission appears co be due 
to its belief that the sale is not f1nal because it is cont1ngent 
upon Commission approval, and therefore, not a violution of Sect1on 
36-.~71, Flcrida Statutes. 

Staff has reviewed the appli cation, the sales agreement and 
its amendments, and the Escrow Agreement, and, although NHC has 
been oper~ting the utility since the agreement was signed in Augu&t 
of 1996, the sale becoming final is conditioned upon Corunission 
approval. Therefore, staff does not believe that the apparent 
violation o f Section 367.071, Florida Statute a, rises in these 
circumstances to the level of warrant1ng 1nitiation of show cause 
proceedings. Staff recoomenda th:Jt the Commission not order Harbor 
Lakes to show cause for failing Lo obtain Commission approval prior 
to the transfer o f the utility to NHS. 
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ISSUE 2: Should the transfer of Water Certificate No. 573-W from 
Harbor Lakes Water Systems, Inc. to NHC Utilities, Inc. be 

approved? 

BBCOMMBHDAIIQN: Yes, the transfer should be approved. (WALKERI 

STAff ANALXSIS: The application is in compliance with the 
governing statute, Section 367.071, Florida Statutes, and other 
pertinent statutes a.nd administrative rules concerning an 
application for transfer of a certificate. The appl ication 
contains a check in the amount of $750, which is the correct Cil~ng 
fee pursuant to Rule 25-30.020, Florida Administrat ive Code. 

The Harbor Lakes water system purchases bulk potable water 
from Charlotte County Or ilities for resale co ice cuoCo11oru . 
According to the application, the utility' a distribution lines, 
hydrants, and services all reside in properly authorized easements. 
Thus, thia utility is not subJect to any filing requ~re'IIC"lts 

relative to proving ownership of the treatment plant sites (Rule 
25-30.037(2) (q), Florida Administrative Code). 

The application contains proof of compliance with the noticing 
pro•tisions set forth in Rule 25-30.030, Florida Administratlve 
Code, including notice to the customers of the system to be 
transferred. No objections to the notice of application have been 
received and the time for filing such has expired. 

A description of the territory served by the utili ly ltl 
appended to this memorandum as Attachment A. 

We believe the public interest io served by approv1ng the 
proposed transfer to NHC . Since its parent company will own and 
operate the mobile home community that is the utility's principal 
customer, NHC has pledged that it wi ll provide satisfactory service 
for its r.ustomers. NHC has also stated that it will ret'lln the 
same personnel who presently operate and maintal.n the uulity' s 
facilities. 

We have contacted the Department of Environmental Protectl.on 
(DEP) concerning Harbor Lakes' compliance status relative to any 
Notices of Violation or DFP consent orders. We were informed that 
this system is not subject to any outotand1ng violation or conoent 
orders. 

The application contains a copy of the contract for sale which 
discusses the purchase price, terms of payment and a list of the 
asuets purchased and t he liabilities assumed. NHC provtded a 
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staterr~nt in its application that it will fulfill the commitments, 
obligations, and representations of Harbor Lakes. 

Based on the above , staff believes the transfer of Water 
Certificate No. 53-W from Harbor Lakes to NHC is in the publi c 
~nterest and should be approved. 
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A'ITACIIMBNT A 

NJ{C VIILITIBS . INC. 

IBRRITORX DBSCRI PTION 

A portion of Plan No. 1 of a part of Ward Seven El Jobean, as 
recorded in Plat Book 2, £-age 37, of the Public- Records o f 
Charlotte County, Florida, and a portion of Plan No. 2 of a part of 
Ward Seven Bl Jobean, as recorded in Plat Book 2, ?age 48, of the 
Public Records of Charlotte County, Florida, all being more 
particularly described as follows: 

Beginning at the intersection of the Northerly right o f way l1ne of 
Russell Avenue and the centerline of the C.H. & N. Ra1lroad; thence 
South 72° 11' 23" Weat along the Northerly right of way line of 
said Russell Avenue, a distance of 1257.07 feet to a ?Olnt on the 
arc of s curve whose radius point bears South 67° oo· 19" West from 
said point, and being the right of way line of Seminole Circle; 
thence, Northerly and Westerly, along the arc of oaid curve, having 
a radius of 332 feet and a central angle of 49° 37' 52", lln arc 
diotance of 287.59 feet, t o the Easterly right of way line of 
Southland Avenue; thence North 12• 11' 23" East, al~ng said 
Easterly right of way line, a distance of 2024. :~~5 feet; thence 
North 77° 48' 37" West, a distance of 1390.0 feet, to the center of 
Lincoln Park; thence North 17° 22' 27" East radiall}' a distance of 
331.97 feet to the intersection of Lincoln Circle with the Easterly 
right of way line of Hamner Avenue; thence North 12° 11' 23" East 
along the Easterly right of way line of Hamner Avenue , a distance 
of 1222.32 feet to the intersection with the Southeastetly right of 
way line of Colonial Avenue: thence North 72° 11' 23" Fast along 
the Southeasterly right of way line of Colon1al Avenue, a d1stance 
of 605.01 feet to the Southwesterly extension of the Southeasterly 
right ot war line of Ward Road; thence North 12° 11' 23" East along 
the Southeasterly right of way line of Ward Road, a distance of 
417.62 feet to a point on the North line of Section 21, Townuhip 41 
South, Range 21 East, Charlotte County, Florida: thence South 89" 
32' 10" East along the North line of said Section 21, a diotance of 
2212.21 feet to the interaection with the centerline o f the C.ll. & 
N. Railroad; thence South 12° 11' 23" West along said centerline, 
a distance of 4258.40 feet to the Point of Beginn ing. containing 
202 . 5285 acres, more or leas. 
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ISSUE 3; What: is the rate base of Harbor Lakes at the ume of 
transfer? 

REOOMMENDaTIQN; The rate base amount, which for tranofer purposes 
reflects the net book value, is $302,627 . (WII.LKER) 

Sl'APf 1\NALXSIS; NHC reported in its application that the rate base 
value for the acquired system as of November 30, 1996 was $302,163. 
That amount: reflects the net: book value of the acquired system with 
certain adjustments propoeed by the utility'• outsldc consultant . 
Those corrections included remov~l of misclassified or undocumented 
charges, crrresponding revisions t:o accumulated deprec1ation, and 
crediting Contributions in Aid of Construction (CIJ\C) fo r cash 
reimbursem~nts. This utility was formerly regulated by Charlotte 
County. Its rate base has not been formerly est:abl1shed by th1s 
Commission. 

Our audit: examination disclosed ~hat: the $302,163 reported 
balance was correct in all material respects. The audit staff 
proposed two additional corrections: a $1,842 additi on t:o general 
plant: to reclassify computer equipment that was incorrectly 
expensed and updating accumulated depreciation t:o December 31, 1996 
to provide year-end detailo. With these corrections, the 
recommended rate base balance was $302,627 as of December 31 , 1996. 

Staff • s recOINIIended rate base balance for Harbor Lakes 1s 
attached as Schedule No. 1. Based on the adjustm~nts set forth 
herein, staff recommend• that the rate base value f o r HJrbo r Lakes 
should be $302,627. This rate ba•e calculation 1s used oolely t o 
establish the net book value o f the property being ~rano terred. 
This aMOunt does not include the normal ratemaking ad justments fo r 
working capital or used and uoeful factors. 
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SCHEDULE NO. l 

pescript ion 

Utility Plant in 

HARBOR LAKES WATER SYSTEMS, INC. 

SCHEDULE OF MATER RATB BABE 

AS OF DBCEHBBR 31, 1996 

Balance per 
Ut:llity Adiust 

Service $559,829 $1,842 

Accumulated Oepreciat ion ($ 171,602 ) ($1,681) 

CIAC ($102 ,221 ) so 
Accumulated Amortization $16 , 157 $303 

wocking Capital ~ ~ 

Totals ~~~'··~~ W-i 

Balance 
per Staff 

a) $561,671 

b) ($173. 283) 

(5102,221) 

C) Sl6,HO 

~ 

il!2i: .~iiP 

a) Adjustment to reclassify comp~te r equipment t~ plant in oervlce 

b) Adjustm.ent to include additional plant and update to 12/31/96 

c) Adjustment to update balance to 12/31/96 
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ISSUE t : Should an acquisition adJustment be approved? 

R&COMMBHQATIQH: No The reported cost of the util1ty oyotem is an 
allocated share of a total purchase price for ~ mob1lo home park 
and various other assets . Since the exact purrhaoe price for the 
utility system cannot be determined, an acquisition adjustment 
should not be recorded. (WALKER) 

STAFF ANALXSIS; An acquisition adjustment reou 1 ts when the 
purchase pr ice of a utility syste~ differs from its or1ginal cost 
calculation . In this proceeding, the purchase pr1ce for the Harbor 
Lakes utility system cannot be readily ascerta ined because the 
utility was purchased in co~ination with other assets associated 
with operation of a mobile home park (Harbor Lakes Mobi~e Home and 
RV Park) Accordingly, since the precise p•Jrchaoe price is 
uncertain, an acquisition adjustment should not b~ recorded. 

Revj ew o f the purchase agreement reveals that. SunLife RV 
Resorts, L.L.C (SunLife), a Delaware limited liability company, 
agreed t o pay $5,100,000 to purchase variouo assets associated with 
operation of a mobile home park known as Harbor Lakes Mobile Home 
and KV Park. The acquired assets included land, easements, various 
improvements !including the utility system), rental agreements, and 
other tangible and intangible properties. An explicit price for 
the utility assets was not defined. Subsequently, SunLife assigned 
its interests in the purchase agreement to LEMB, L. P. (LEMBJ, a 
Delaware limited partnership, which is also the ut1l1ty's parent 
company . Later, on December 2, 1996, LEMB and the seller agreed 
that $250,000 of the purchase price would be escrowee wh1le 
purchase of the utility system remains pending. None of these sums 
specifl=ally define what portion of the purchase pr1ce dhould be 
assigned to buying the utility system. The utility's outs1de 
consultant elected to assign $302,163 to the utility oystcm since 
that amount matched utility's adjusted net book value. As such. 
the purchase price and the rate base value would be identical and 
an acquisition adjustment would not be recorded. We believe this 
proposal is reasonable since rate base inclusion of an acquieitl~n 
adjustment is not allowed unless extraordinary conditions are 
shown, and none are apparent in this case. Therefore, we recommend 
that an acquisition adjustment ohould not be recognizPd in th~s 
proceeding. 
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ISSQB 5: Should NHC adopt and use the rates and charges approved 
by this Commission for Harbor Lakes? 

RECOMMENPATION: Yes, NHC should continue charging the rates and 
cha rges approved for ~his utility system. (WALKERI 

STAFF ANALYSIS: The utility's approVf~d rates and charges were 
effective January 13, 1995 pursuant to adminlstrative order 
WS-94-0261. These tariff changes were implemented pursuant to a 
rate index application. 

Rule 25-9.044(11, Florida Administrative Code, provides that : 

In cases of change of ownersh1p or control of a 
utility which places the operation under a 
different or new ~tility ... the company wh1 ch w1ll 
thereafter operate the utility busineso must adopt 
and use the rates, classtfication and <egulationo 
of the former operating company (unless authori~ed 
to change by the Commission) ... 

NHC has not requested a change in the rates and charges of the 
ut1lity, nor is staff aware of any reason to change them at Lhlo 
time. Accordingly, staff recommends that the utility conti nue 
c perations under the existing tariff and apply the approved rates 
and charges. The utility has f1led a tanff reflect i ng the 
transfer of ownership. Staff will approve the tariff fillng 
effective for services provided or connect\ons made after the 
stamped approval date. 
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ISSQE 6: Should this docket be closed? 

RSCOMMBNPAIION: Yes, this dock~t should be closed if no tlmely 
protests are filed to the proposed agency action i ssues. (CROSBY) 

STAPP ANALYSIS : If there are no timely protests to the proposed 
agency action issues (Issues Nos. 3 and 4 ), no further action will 
be requir ed and the docket should be closed . 
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