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CASE BACKGROUND 

On June 11, 1997, an ev i de nt iary heari ng was held t 0 determ:ne 
the retail regul ato ry trea tment of the c osts and r evenues u f t wo 

wholesale electric i t y sales made by Tampa Elect r ic Compa ny (TECO) 
t o the Florida Mun i cipa l Po wer Ag enc y (FMPA ) a nd the Ci ty o f 
Lakeland (Lakeland) . The iss ues addressed at the he ar i ng f ocused 

on whether retail r a tepayers r ece i ved net benefits from t he sa les , 
the manner in which t he fuel and no n - f ue l r e ve nues and costa from 
t he s ales sho u l d be treated , and Commiss ion jur isdictio n to 

determi ne the r etail r egulatory trea tment. 

In their post hear i ng o r i e f s . t he intervenors, Off i ce of 
Public Counsel (OPC) a nd t he Flori da I ndustrial Po we r uae rs Group 

(FI PUG) argued t hat the sales to FMPA and Lakel ·ud mu s L be 
s eparated in accordance with t he s tipul ation betwe en them and TECO 
approved in Docket No. 960 40 9-E I. Or de r No. PSC-96 - 1300-S-E I , 
i s s ue d Oc t ober :2 4 . 1996 ( the TECO Polk Prude nc e Review Docket) . 
Bec ause the i s s ue o f the r equ i rements and effects o f the 
stipula t ion had not been addressed at hearing, t he a ge naa 

conference at whic h t he Co mmission was t o 
0
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proceeding was d eferred f rom August 5, 1997, unti l Septembe r 23, 
1997, in ord er to allow the parties the opportunity to present oral 
a rgument o n the limited issue of the appl icability of the 
stipulat ion . 

On Octobe r 15 , 1997, the Commission issued Or der No. PSC - 97-
1273 - FOP - EtJ (Order), in which it ruled tha t TECO must separate 
capital and O&M costs associated with the FMPA and Lakeland 
wholesale sales from the re t ail jurisdiction . In addition , the 
Orde r provided that TECO may c redit the Fuel Cost Recovery Clause 
and Enviro nmental Cost Recovery Clause with i nc remental fuel and 
so, allowance costs and that TECO may reduce retail opera t ing 
revenues by the amount o f the shortfall, if any, between fuel 
revenues and incremental fuel costs. 

On October 30, 1997, OPC and FI PUG filed a J oint Motion for 
Reconsideration and a Request For Oral A.rgument . Also on October 
30, 1997, TECO filed a Motion for Expedi ted Clarification or 
Reconsideration Of Order No. PSC-97-1273-FOF-EU . OPC filed a 
Response In Opposition To TECO's Mot ion for Expedited Clarifi c ation 
or Recons iderat i on on Nove~r 6, 1997 . On November 12, 1997, TECO 
filed a Reaponee To Mo tion Fo r Reconsideration Filed On Behalf Of 
Office Of Public Counsel and the Florida Industrial Powe r Users 
Group and a Conditional Request For Ora l Argument . Thi r 
recommendation addresses the six pe nding pleadings . 
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PISCUSSION OP ISSQBS 

ISSUB 1 1 Shoul d t ho Comm iuulo n gtanL OPC and FII'UU'tl and '!'!::CO's 

rcqueota t o r o ra l argument ? 

RSCOMMBNDATIQN: No . OPC and PIPUG's Reques t For Oral Argume nt 
is an attempt to reargue matters fully considered and decided by 
the Commission and is not necessary. Therefo re, OPC and FIPUG's 
Request should be denied. n:co· s Request is cont i ngent on OPC a11d 
FIPUG's and should, therefore, also be denied. 

STAPP ANALYSIS: OPC and FIPUG filed a Request Fo r Oral Argument 
in conjunction with their Joint Motion For Recons i derati o r. on 
October 30, 1997. The Request states that the · c~mplicated 

interactions between the base rate stipulations and the fuel cost 
recovery proceeding could best be clarified through oral 
presentations.• TECO file a Conditional Request Fo r Oral Argument 
in conjunction with its Response to OPC and FIPUG's Joint Motio n on 
November 12, 1~97. TECO's Conditional Request states that OPC and 
FIPUG are attempting to rea rgue matters fully considered and 
decided by the Commission. As such, TECO believes oral argument is 
unnecessetry. However, if OPC and FIPUG are granted oral argument. 
TECO requests the opportunity to participate . 

Pursuant to Rule 25-22 .060(1 ) (f), Florida Administrative Code, 
oral argument may bP. granted solely at the di t~cret ion of the 
Commi ssion. A request for oral argument must •state with 
particularity why oral argument would aid the Commiss ivn in 
comprehending and evaluat ing t h e issues before it." Rule 25 -
22.058(1), Florida Administrative Code. 

OPC and FIPUG have failed to state with part lcularity why o ral 
argument would aid the Commission in evaluating the issues befor~ 
it. Instead, the Request appears to be attempt t o reargue matte rs 
ful l y considered and decided by the Commission . ~ full day hear1ng 
on this docket was held in June of 1997. In September of 1 997, 

several hours of oral argument were heard by the Commission on Lhe 
issue of the ctipulation . Addit ional oral argument on the 
stipulations and fuel cost recovery would add nothing to the 
Commission• s exhaustive analysis i n th i s docke t and would be 
duplicative. 
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IS$UB 2: Should the Offi ce of Publi c Coune~l and Florida 
Indu&trial Power Users Group's Joint Motion Fo r Reconsideration be 
granted? 

BBOOMMBNDATION: No. The Office of Public Counsel and the Flo rida 
Industrial Power Users Group's Joint Mo tion For Reconsideration 
does not identify a mistake of fact or law o r any matter which the 
Commission failed to consider in rendering its Order. Instead, the 
Joint Motion demonstrates the parties' disagreement w1th a po rtio n 
of the Crder and attempts to reargue the case. Therefore. the 
Joint Motion should be denied. 

STAfF ARALXSIS: OPC and FIPUG's Joint Motion for Reconsiderat ion 
appears to be based on two primary points of contention: ( 1 l an 
alleged unlawful modification of a stipulation, and (2)an alleged 
mistake of fact . Both arguments challenge that portion of the 
Order which allows a reduction in retail operating revenues by the 
amount of the shortfall between fuel revenues and incremental fuel 
costs . As discussed below, the Joint Motion fails to establish a 
legally o r factually cognizable basis for reconsideraLion and is 
more in the nature of a disagreement with the Order in this Docket. 

It is well established that an agency may recons i d e r its final 
order if the order is found to have been based on mi stake, 
inadvertence or a specific finding based on adequate proo£ of 
changed conditions or other circumstances not present in the 
proceedings which led to the order being modified. People's Gas 
System. Inc. y . Mason, 187 So.2d 335 (Fla. 1966) The purpose of a 
reconsideration p r oceeding is to bring to the attention of the 
agency some matter which it overlooked or failed t~ conside r when 
it rendered its order . Diamond Cab Co. y. King , 146 So.2d 889 
(Fla. 1962) The mere fact that a party disagrees wi t h the order is 
not a basis for rearguing the case. ~- Nor is reweigh ing the 
evidence a sufficient basis f or reconsideration. ~te y. Green. 
104 So.2d 817 (Fla. 1st DCA 1958) 

Unlavful Modification of Stipulation 

The first basis f or OPC and FIPUG' s Joint Mo tion is an 
alleged unlawful modificat ion of a stipulation in Docket No. 
950379-EI, Order No. PSC-96-0670- S-EI, issued May 20, 1996 (TECO 
Overearnings Docket) resulting from the Commission's adjustment t o 
operating revenues in this Docket. In support of their MoLion, OPC 
and FIPUG argue that the Order violates paragraph 11 o f the 
stipulation approved in Docket No . 950370-BI by modifying it. 
(Joint Motion, para. 1) •the Commission has absolutel y no 
authority ... to modify orders approving negotiated sc ipulat ions 
without a finding that such modification is necess i tated by c hanged 
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circumstances.• (Joint Motion, para. 3, citing City of Homestead v . 
Beard, 600 So.2d 450, 453 (Fla. 1992) and Peoples Gas System. Inc. 
v . Mason, 187 So.2d 335, 339 (Fla. 1966 ) There c an be no changed 
circumstances in this instance, they argue , because new wholeoale 
contracts were contemplated by the parties at the time they entered 
into the stipulation. OPC and FIPUG argue that the ad justment is 
unlawful because it is tantamount to a modification of a Commission 
order without the requisite finding of changed circumstances. The 
relief they request is that the Commission wi thdraw that portion of 
the Order which allows for the adjustment for fuel cost shortfalls. 
The stipulation language states: 

11. The calculation of the actual ROE f o r each calender 
year will be on an "FPSC Adjusted BasisN using the 
appropriate adjustments approved in Tampa Electric's fu ll 
revenue requirements proceeding. All reasonable and 
prudent expenses and investment will be allowed i n the 
computation and no annualization or proforma adjustments 
shall be made. 

Joint Motion, para. l, quoting Order No. PSC-96-0670-S -E I 

TECO filed a Reaponse To Mot ion For Reconsideration Filed On 
Behalf of Office of Public Counsel and the Florida Indu9trial Power 
Users Group on November 12, 1997. The substance of the Respons~ i s 
that the Joint Motion should be rejected because it provides an 
insufficient basis for reconsideration. TECO asserts that the 
Joint Motion is a reargument of matters previoubly l~t igated and 
decided. (TECO Response , para. 1) With respect to the alleged 
unlawful modification of the stipulation, TECO demonstra tes that 
the language of the stipulation has no bearing on the Commission's 
legal authority in this matter. (TECO Response, para . 3 l TECO 
points out that OPC and FIPUG do not specify what language in 
paragraph 11 has been contravened or ho w the language s houl d be 
interpreted . "Instead, they simply characterize the Commission's 
order as permitting an "artificial reduc tion" in c aLculated 
earnings .... • (TECO Response, para . 4 ) TECO believes that OPC and 
FIPUG's position is erroneous because the fuel treatment o rdered in 
this Docket is more favorable to ratepayers than the treatment in 
effect when the stipulation was approved thus negating the 
possibility of the Commission having committed an unlawful 
modification . (TECO Response, para. 5) TECO also states t hat the 
Commissio n Order does not constitute a proforma or annualized 
adjustment. TBOO Response, paras . 6 & 7) Staff ayrees wi th 
arguments made by TECO in its Response. 

Staff suepects that OPC and FIPUG'e concern io no t whether 
traditional adjuetmente or normalizations are made that affect base 
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rates as in a rate c ase, b ut the use o f base ra te operating 
revenues to make up a shortage in wholesal e f uel r evenues . OPC and 
FIPUG' s concern may be that using reta il base ra te operating 
revenues to make the fue l cost recovery clau se whol e will r ed uce 
the refund amounts in the year 2 000 pursuant t o t he st i pula t i o ns. 
However, OPC and FIPUG do no t expressly s t ate that tne a bove is 
their concern. 

The Joint Motion do es no t c learly state which po r tion of, o r 
the manner in which, paragraph 11 has been unlawfully modi fi e d . 
However, construction of the language o f p a r agraph 11 is 
instruc tive in responding t o the Joint Mo tion. On its face, 
paragraph 11 must be interpreted as a unit . This i s s o because the 
second sentence refers to and creates exc ept i ons to t he 
requirements of the first sentence . The f il at s e ntenc e is a 
general statement that return on equity will be determined using 
adjustment s approved in TECO's last rate case . The second sentence 
expar.ds upon the first by stating that reasonabl e and prudent 
expenses and investment will be allowed in the comput ation o f 
TECO's return on equity as long as they are no t a nnualiza tion or 
proforma adjustments. 

That portion of the Order in this Doc ket wh ich pe rmit s a 
shortfall of fuel revenues to be made up from ope r a t i ng r evenues 
does not modify paragraph 11. On the co ntrary. Lhe s ho ::-tfall 
provision is permissible under the quoted stipul a tion language 
because it has &een found to be a reasonable and prudent expense t o 
be included in the computat i o n of TECO's j ur i sdict i o na l earn i ngs . 

The Commission's jur i s d i c t ion to make an adjustment which 
affects TECO' s return on equi ty under the te rms o f paragraph 11 1e 
s upported by Commission prec edent. In cons i der i ng t he TECO Polk 
Prudence Review, Docket No. 96 0409 - EI, the Commis sion fou nd t hat: 

The propo sed stipulatio n prov i d e s tha t ~A ll r easonab l e 
and prudent expenses and inves tment . . . • are to be 
included in t~e c alc ulation o f the actual ROE f or 1999 . 
Similar language was also inc luded in • t he Fi r s t 
Stipulation . • The Commission ma kes the final 
determination of •reasonable and prude nt • in r e v iewing 
the basis of the ROE c alc ulations . 

Order No . PSC-96 - 1300-S- EI, pg . 5 

The adjustment t o op e rat i ng r evenues for possible fuel 
revenue shortfalls is nei the r an annualize d nor a p roforma 
adjustment. An annualization adjust ment io made to e xt r apolate an 
adjustment for an entire year that occurred f o r only a portion of 
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that ye~r . A proforma a d justme nt is one in which f u t ure expec t e d 
c hanges are estimated a nd accounted fo r pr ior t o t hei r occurre nc e . 
The adj ustment to o pe r ating r evenue s p r o v ided f o r in the i nstan t 
Order will only be made i f a shortfal l exists . The s ho r tfa l l will 
not be annualized into a yearly &d j us ~ '1lent a nd it will no t be 
es t imated for f uture ad j ustments. 

In s um, S t aff a g r e es with OPC anrl FI PUG tha t the FMPA a nd 
Lakeland wholesale sales do no t cons t i tu t e c hanged ci r cumstanc e s 
wh i ch would j u s t i fy modi f i c a tion of p r ior Commi s s ion orders. On 
the c ontrary , t he cost a llocat ion and regu lato ry treatmen t o f the 
sales are consistent wi th the pro v isio ns of the stipu lat i o n 
regarding reaso nable and prudent adjustments when de t e r mi ni ng 
TECO' a return on equity . Bec ause· the provisio ns o f the s t ipulatio n 
have not been modified by Orde r No. 97 - 1 27 3- FOF - EU, OPC and F IPUG 
have not demonstra ted a basis for reconsideration. 

Mistake of Pact 

The second pro ng o f OPC a nd FIPUG' s Joint Mot ion Fo r 
Reconsideration i s an a lleged mi stake o f fac t wi th r e s p ect t o t he 
COcmlission' s find ng that o ve r a ll be.nefits from the who lesale s ales 
will be experienced by TECO' s retail r a tepayere. The significanc e 
o f a finding of ove rall benefits is based o n Ord~r No. PSC - 97 - 0 262 -
FOP-EI , issued Marc h 11 , 1997 i n Docket No. 970001-E I wh lch states 
that a ut i lity shall c red i t t he fue l c o sts o f sepa r able wholesale 
sales at system average unl ess there is a n aff irmative 
demonstrat i on o f •overa ll benefits• from t he sales . I n tha t event, 
fuel coats may be c redited at an amou.n t other than syst em average. 

OPC and FIPUG a r gue t hat t he wholesale contract s with FMPA a nd 
Lakeland require the commitme n t o f ge nerat i ng c apac ity which was 
previously availa b le to make economy sale s , 8 0 \ o f t he ga i n o n 
which is flo wed back t o r~tail c u stomers t hro ug h the f uel c lause. 
They further argue t hat while separ atio n o f the FMPA and Lake l a nd 
sales may inc rea s e t he likelihood o f ref und s unde r the stipulat lon , 
the actual amount o f t he r e f und is no t known the r efo r e • ... the 
Commi ssion canno t poss i bly make a f actual determi na t i o n t ha t the 
purported benefits o f s e paration will e xceed f o rego ne e c o nomy sales 
gains . • (J o int Mot i on, para . 6 ) S ince there is no s pe ct f l c 
ev i dence of the a mount o f p r os pect i ve r e f unds the ratepaye r s c an 
expec t, OPC and FIPUG assert t h a t fue l costs f rom t he wholesale 
sal es must be credited at s ystem ave r age cost. 

TECO addresse d OPC a nd FI PUG's net benefit argume n t in its 
Re s p onse . TECO s tate s tha t t he fuel treatmen t i n t hi s Docke t i s 
cons i stent with Order No . PSC-97-0262 - FOF- EI. The Commi ss ion made 
a spec ific f i nding on net benefits : 
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The Commieeion went on to observe t hat s '!parat ion of 
capital and O&.M costs associated with the FMPA and 
Lakeland sales will be beneficial t o customers and 
increase the potential for refunds under the stipulatio n . 
During the Agenda Conference discu6sion of this matter, 
the Commission and Staff were in agreement that t he 
benefits to retail customers from shifting all of the 
costs of the FMPA and Lakeland sales out of the retail 
jurisdiction were even greater than t he benefits o f the 
regulatory treatment Tampa Electric had proposed. 

TECO Response, para . 9, ci ting Agenda Conference Tr . 80. 

TECO' s assessment i s that OPC and PI PUG's Joint Mo tion is a 
•belated and misguided attack on the fuel adjust ment treatme n t 
provided for in t he Order• and a reargument of their position at 
hearing. (TECO Response, para . 10) Staff agr ees wi th TECO'e 
characterization of OPC and FIPUG's net benefit a rgument. 

OPC and FIPUG ' s ne t benef it argument is not supported by the 
evidence adduced at hearing o r the law of the case. In fact, the 
argument t hat net benefits can only be ascertained by reference to 
the actual amount of refunds retail customers may receive under 
the stipulation is unique to the Joint Motion. The net benefits 
analysis in this docket we nt well beyond th~ s ole isuue of cefunds 
and was the primary f ocus of this proceeding. Two o f the n ir.e 
issues, a eubetantial amount of d iscovery, and d irect, rebuttal a nd 
c r oss examination testimony in the case directly addressed net 
benefits. At no point d i d OPC or FIPUG argue that t he actual 
amount of the refund was the sole determinative fact o r of n~t 

benefits. Ins tead , a b r oad r ange of treatments and effects were 
proffered by the parties and considered by the Commission and it 
was ult i matel y decided that net benefits are derived from the 
sales. 

I n sum, OPC and FIPUG' s ne t benefits allegation does no t 
demonstrate mistake of fact . Likewise, their argument does not 
establish a matter whic h the Commlssion overlooked when it rende~ed 
its decision. On the contrary, net benefits were extensively 
litigated in t hi s proceeding and the Order makes a speci fi c fi nd ing 
thereon: 

We have found that the St i pulation requires separation of 
t he capital and O&M costs associated with the sales to 
FMPA and Lakeland . Accordingly, all non-fuel r evenues 
wi 11 be retained by TECO and serve to suppo rt the 
additional wholesale cost r e sponsibility resulting from 
the separation . In additi on, we believe that the sales 
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will provide overall 
ratepayers . 

benefits to TECO's retail 

Order No. PSC-97-1273-FOF- EU, pg.9 (emphasis added) 

Because the Joint Motion does not demonstrdte a bas is upon wh ich 
reconsideration should be granted, Staff recommends that the Joint 
Motion be denied. 

ISSUE 3: Should th.e Commissio n grant Tampa Electric Company's 
Motion for Expedited Clarification or Reconsideration of Order No. 
PSC-97-1273-FOF-EU? 

RBCQMKBND6TIQN : No. Tampa Electric Company's Motion fails to 
identify a basis for r e consideration and clarification is not 
necessary. Therefore, the Motio n should be denied . 

STAfFAHALXSIS: Tampa Electric Company's Motion reque &ts a 
clarification or reconsideration of that portion of Order No. PSC-
97-1273-FOP-EU t hat addresses the treatment of the supplemental 
energy sales made as part of the contrac ts for firm wholesale power 
to FMPA and Lakeland. 

In its Motion, 7ECO suggests that the supplemental service 
portion of the FMPA and Lakeland contracts are distinct from the 
base portion of the contracts and thus should be treated 
differently. Stated another way, TECO is asserting that the 
supplemental sales should not have to be sepa rated in the manner 
ordered for the base portion of the wholesale sales. ·si nee the 
supplemental sales to FMPA and Lakeland are sales of less than a 
year, the separation procedure adopted in the company's 1992 ra te 
case and reaffirmed in the Second Stipulation requires that they be 
flowed back rather than separated." (TECO Motion, para . 7) In 
support of its Motion, TECO quotes from that portion o f Order No. 
PSC 97-0262-FOF-EI, Docket No. 970001 - EI which r eiterates 
established Commission policy of treating non-firm wholesale sales 
of less t han a year in duration as non-separated sa l es. (TECO 
Mo tion , para. 9) 

OPC filed a Response In Opposi tion To Tampa Electric Company's 
Motion For Expedited Clarification Or Reconsiderat ion Of Order No . 
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PSC-97-1273-FOF-EU on November 6, 1997. The Response was t imely 
filed . In its Response, OPC takes issue with T£CO's implication 
that the Commission failed to consider the manner in whi c h the 
supplemental sales should be treated. (OPC Re s ponse , para . 3) OPC 
asserts that the Commission fully addressed the effect of the 
supplemental sales before rendering its decision. 

(T)he Commission:(1)considered the provisions f or 
supplemental sales; (2)dismissed the supp l emental sale 
provisions as a basis for distinguishing the FMPA and 
Lakeland transactions; and (3)ultimately concluded that 
the FMPA and Lakeland sales, while provj ding for 
supplemental service, were more in the nature of fi~ 
wholesale contracts and should be separated as such. 

OPC Response , para. 5 

Staff agrees with OPC's arguments . The character and ul timate 
regulatory treatment of the supplemental saleo associated wit h the 
FMPA and Lakeland contracts were fundamental issues in this docket. 
This is so because as part of its justification for retaining the 
base wholesale sales in the retail jurisdiction, TECO argued that 
the option to purchase supplemental energy under both contracts 
somehow differentiated the FMPA and Lakeland contracts from other 
separable wholesale sales . (Witness Ramil, TR pg. 38 ) 

After full and careful consideration, the Commission 
d~termined that tht> supplemental sales were o n ly an optional 
provision of firm, long-term contracts and thus woul~ be treated in 
the same manner as the base contracts. That is, the supplemental 
sales must be separated ~n the same manner as the base wholesale 
s ales. 

At the September 23, 1997, Agenda Conference, TECO argued 
that the FMPA and Lakeland sale~ were unique because they 
contained the provision for supplemental sales. The 
ability to purchase supplemental capacity does no t change 
the fact that the firm portion of the contract is for a 
period exceeding one year .and requ i res a commitment of 
c apacity. This is a difference wi t hout a distinction. 
Order No . PSC-93 -0165-FOF-EI, Docket No. 920324 -El. 
required that TBCO's long term wholesale sales be 
separated at average embedded cost based on the 
separation studies filed in those p roceedings. We f i nJ 
that the FMPA and Lakeland sales fall within t he c a t ego ry 
o f sales contemplated by the Stipulation , and the cap i tal 
and O&M coste associated with t hese sales shall be 
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separated from the retail j uri sdictlon at av e rage 
embedded cost. 

Order No . PSC-97 - 1273-FOP- EU, pgs. 7-8 

The Commission did not address the base port \ on and 
supplemental portion of the wholesa l e sales separate ly because i t 
was not necessary. The s a les were contracted f or as a whole, 
analyzed by the C~nission as a whole and the regulatory treatment 
applies to all the provisi? ns of the contracts with equa l force and 
effect . The issue raised in TECO' s Motion Fo r Clarif icatio n is ~ 
restatement of its po sition taken during i n t hese p roceedings and 
has been fully and completely addressed in the Order . The motio n 
does not identify any legal basis for reconsideratio n ; that is , 
mistake of fact or law, inadvertence, or any po int which t he 
Commission failed to consider in rendering its decision in the 
first instance. Therefore, Staff recommends that TECO's Motion f o r 
Expedited Reconsideration or Clarific ation be denied. 

ISSQB 4 : Should this docket be closed? 

RBCQMMBNDATION : Yes 

STAPP ANALYSIS : With the d ispositio n of these pending motions, no 
further Commission action is nec essary. Absent a timely ~otice of 
Appeal, t his docket should be closed 
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