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DUKE KULBSRAY &WBROY, L.P.'a co•&OLIDATED HOTIO. 
TO STJUU FLORIDA POWJ!R CORPORATIO• ' 6 AJISWJ!R TO 

PETITIO. FOR DECLARATORY STATl!MEIIT lUfD FLORIDA 
PQ!JR QQ&fOBATIO!' G HOtiO! TO OI5HISS PROCI!PI•os 

Duke Mulberry Energy, L.P., ("Duke") by and through 

und~rsigned counsel a nd pursuant to Rule 25-22.037, Florida 

Administrative Code ("P .A. C." ) and Rule 1.140(!), Florida Rules 

of Civil Procedure ( "F .R. C. P . ") hereby filoe this consolidated 

motion to strike Florida Power Corporation's ("FPC'c") Anevor Lo 

Petition f~r Declaratory Statement and Motion to Dismiss 

Proceeding end in support thereof states: 

1. On October 15, 1997 Duke and lMC - Agrico Company 

("IHCA") jointly filed with the Florida Public Service Commission 

SC" or "Commission•) a Petition for Declaretory Statement 

"Petition") which opened thio docket and initiated this 

proceeding. ln the Petition, Duke and IMCA asked that the 

~7ilii. 
~r r~!lll1lioolon confirm that Duke and TMCA are ··applicant.& " eligible 
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- ~o pursue a determination of need pursuant to Section 403. 5 19, 

the Power Plant Siting Act aod applicable Commission tules. 

[t. r 5. .JIIDvember 25, 1997, FPC filed an Answor to Petition for 
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nec1aratory Statement (the "Anowec") and Motion to Diomioe 

Proceed ing (the "Motion to Dismiea•). 
• 
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proceeding end ehould be stricken. In addition, FPC's Answer end 

Motion to Diomiss ere clearly untimely end as such should be 

stricken as immaterial to this proceeding. 

FPC's Answer is Legally Inappropriate 

3. Rulee 25-22.020 through 25-22.022, P.A.C., ere the 

Commissions rules governing declaratory statement proceedings. 

These rules make no reference to and do not otherwise authorize 

tbe filing of on answer in response to a petition for declaratory 

statement. This ie because an answer is not the appropriate 

response to a petition for declaratory statemant.' 

4 . Ae a general rule, a party is entitled to (ile an 

answer only when affirmative rel iof is being oought againRt that 

party . This ie a proceeding !or a declaratory otoLement that by 

its very nature affects only Duke and IHCA--no affirmative relief 

~s being sought against FPC. Accordingly, FPC's Answer is not 

legally appropriate. 

5. Assuming en answer could be filed in a duclerotcry 

proceeding, the only time en answer would be appropriate is if 

disputed iesuee of materiel feet exist. ~ oeoortn,ent o! 

Administration y, Ur.iyersity of florida, 531 Sc. 2d 3 7 7, 380 

(Flo. let DCA 1988). In ita Petltion to Intervene A11d Request 

for Administrative Hearing, filed in this docket on November !7, 

'Though styled an "answer", FPCs Answer is no1 a responsive pleading. R~1her. il 
IS a lengthy treati5e setting forth FPCs opposition 10 tbe conccp1 of mcr .. hanl power 
planu that would more ~ppropriately bave been submilled to Commauaoa. S1aff a1 lhc 
November 7, 1997 Commission Staff workshop rhal focu~<J nn ml'rehRnl ~l'r planl5 
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1997, FPC opeciflcally requests that the Commission conv•ne a 

hearing pursuant to Section 120 .57( 2), Florida Statutes. A 

hearing under Sec tion 120.57(2), Florida Statutes, is only 

appropriate if no disputed ~ssueo of foct exist. Thus by 

requesting such a hearing, FPC has conceded thot no disputed 

issues of f act exist in this proceeding and under the ralionelo 

of University of Florida, FPC is not entitled to f il e i ts Anower. 

FPC's Anewer and Motion to Dismiss ore untimely 

6 . Assuming, arguendo, that FPC's Answer is authorized, 

Rule 25-22.037, F. A.C., speci f ically provides that any party or 

intervenor mey file an answer to e petition or e moLion in 

opposition to o petition within t~enty (20) days of service of 

the petition. 

7. Rule 1.140(g), F.R.C.P., provides that "(e) party may 

mcve to strike ... redundant, immoterlol, impertinent or 

scandalous metter from any pleading a t any time . · 

0 . Rule 25-22.037, F.A . C., opocificolly requires any 

answer or responsive motion to be filed within 20 days. FPC's 

Answer end Motion to Dismiss were filed over !orty (40) days 

after Duke end IMCA filed their Petition end were thus clearly 

filed well outside the clearly prescribed period !or e timely 

f iling . Accordingly, FPC hoe waived its right to file on Answer 

end Motion to Dismiss end the Anawer end Motion to Dismiss should 

be stricken eo immaterial to this proceeding. 
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WHEREFORE, Duke Mulberry Energy, L.P., respectfully requests 

that the Florida Public Service Commisoion STRIKE Florida Power 

Corporation's Anowor ond Motion to Diomioo filed in thl~ docket 

as untimaly. 

Respectfully submitted this 4th day o! December, 1997. 

ROBERT SCHEFFEL W 
Florida Bar No. 
LANDERS & PARSON , P.A. 
310 W. College Avenue {ZIP 32301) 
Po•t Office Box 271 
Tallahassee, Florida 32302 
Te l ephone: (850) 681 - 0311 
Telocopier: (850) 224 - !b95 

Attorney& for Duke Mulberry 
Energy, L.P. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY thnt n tru~f the fcregu10~ has been furnashed b~· 

U.S. Mail or band delivery ( •) on this day of Dcccmhcr, 1997 to chc fu lluwin!! 

Mr. John W. McWhirter, Jr. 
McWhirter, Reeves, McGlothlin, 
Davidson, Rief &. Bakas. P.A. 

Post Ort:ice Box 3350 
100 Nonh Tampa Street 
Tampa, FL 33602-5!26 

Mr. Joseph A. McGlothlin• 
M~ Vicki Gordon Kaufman 
McWhirter, Reeves, McGlothlin. 
Da\rdson, Rief &. Bakas, P.A. 

117 South Gadsden Street 
Talluhtwec. FL 32301 

Gary L Sasso 
Carlton. Fields, Ward, 
Emmanuel. Smith & Cutler 
Post Office Box 2861 
St. Pe tersburg. FL 33731 

Mr. Richard Bcllak " 
Divhion of Appcab 
Florida Puhhc Se"Vrcc C'urnnu~~aon 
2540 Shum ra ru Oak Blvd 
TallahaSM'c. Fl. 3:!31)(J.()H50 

M1. Steven F. D.ava.-. 
I MC·Agrico Cunap:any 
l'o~t Office Bo~ 2WU 
3()95 Coumy Roa:J 6-Ul Wc,t 
Mulberry, FL 33!160 
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