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In re : Petition of Duke Mulberry 
Energy, L.P., and IMC-Aqrico 
Company for a Oeclara torv 
Statement Concerning F!~giblllty 
to Obta in Determinat~on of Need 
Pursuant to Section 403. 519, 
Florida Statutes. 

) DOCKET NO. 971337 - EI 
) FILED: December 4, 1997 
) 
) ________________________________ ) 

DIIU MtiLBER.RY DEROY, L. P. ' a 
MOTIO• TO DISMISS TAMPA &LICTRIC COMP~'a 

PaTITIO• l'Oit L&AVI: TO I•T!IRVI:IIG IUID TO DEWY 
'fMPA ILIC'l'JUC OOKPMJ'S I\IOYISI ros A B!Mr•o 

Duke Mulberry Energy, L.P., ("Duke") by and tht·ough 

undersigned counsel and pureuont to Ru le 25 -2 2.037 , Florida 

Administrative Code ("P.A.C ." ) hereby files thla motion to 

disroiee Tampa !lectric Company's ("TECO" ) Petition for Le~ve to 

Intervene ("Petition to Intervene") and deny TECO's requoot for a 

hea ring, and in support thereof states: 

Iptro4yot1oo 

1. On October 15, 1997 Duke and IMC-Agrico Company 

("IMCA" ) jointly filed with th~ Florida Publl' Service Commission 

ACK 

~"FPSC" or ·commission" ) a Petition for Declaratory Statement 

- - -which opened this docket end lnitleted this proceeding. 1 n the 

~i$JLC~etition, Duke end IMCA requested thet the Commission confirm 

:M ____ thet Duke end IHCA are entitled to epply to the Commission for e 

:;Mu ----determinetion of need pursuent to Section 403.519, Floridn 
::TR 
E ~ Statutea, e nd the Florida Electrical Power Plant Siting Act 

AG -.L-

LEG ( "Siting Act"). In the elt~rnative, Duke end IMCA requeated that 

Lll. 

1r · 
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9( 

- --- the Commission find thet no determinetion of need is required for 

_/_-
WAS 
om ___ _ 

the project described in the Petition. 

1997, 7ECO f i led ito Petltion to 
DCCI" • • T t 

I 2 4 2 3 UEC -ld~ 
. 

OJ 

J 



, 

.. 

Intervene in which it attempted to intervene in th1B docket. As 

a matter of law, TECO does not and cannot demonstrate standing to 

participate in this proceeding and TECO's pet ition should be 

dismissed. 

TJCO LACkt St&adiag to Inttryent in tbit Procttdipg. 

3. Though TECO alleges a wide variety of injuries 

purportedly attributable to Duke's and IMCA's proposed pr oject as 

a basis for its standing in this proceeding, TECO's alleged 

injuries can be grouped in two general categories: (1) alleged 

adverse impacts on TECO's ability to plan and operate its system; 

and (2) alleged economic injuries to TECO and itr customers . 

Neither of these categories of injuries is sufficient to prov.dc 

TECO with standing to participate in this proceeding. 

4. In Aqrico Chemical Comnooy y. Deportment of 

Envi ronmentAl Requlgtion, 406 So. 2d 478, 482 {Fla . 2d DCA 1981), 

roy. denied, 415 So. 2d 1 359 end 415 So. 2d 1361 (Fla. 1982), the 

court enunciated e two-prong t~st for estebliohlng standing in e 

Chapter 120 proceeding . To have e substantial interest in the 

outcome of en adminiotrative proceeding, the court held that e 

petitioner must demonstra te : 

1) that he wil l suffer injury in feet which 
is of sufficient immediacy to entitle him to 
a section 120.57 hearing, end 2) that his 
substantial injury is of the type end nature 
which the proceeding is designed to protect. 

Jg. TECO'o Petition fails to satisfy either prong of the ~~ 

teot. 
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5. To satisfy the first prong, a petit ioner must assert 

that the agency action will result in an injury whic~ is 

immediate, not remote . The injury cannot be booed on speculat ion 

or conjecture. Word v. Board of Trustees of 'he Internol 

Improyemen' Trusk fund, 65 1 So. 2d 1236, 1237 (Flo. 4t h DCA 

1995); Internotioool Joi-Aloi Ployerg Asgociotioo y, florida 

Pori-Mutuel Commission, 561 so. 2d 1224, 1226 (Flo. 3rd DCA 1990) 

(finding alleged injuries to be "too remote and speculot~ve· to 

qualify under tho first prong of the Agrico toot). TECO's 

Petition contains numerous a llegations of injury all of wh ich ore 

too speculative to meet the first p-ong of the Agrico standing 

test. 

6. With regard to TECO's first category of alleged 

injuries, TECO hao constructed a scenario in which the relief 

requested in this proceeding, ~ a declaration that Duk~ and 

IHCA are entitled to apply to the Commission for a determination 

of need, somehow inexorably results jn t he immediate conoLruction 

of o merchant power plant. This simply is not accurate. Rother, 

the purpose of this proceeding is simpl y to answer the question 

posed by Duke and IMCA, nothing more. If the Commission 

determines thot Duke ond IHCA are ·applicants" eligible to pursue 

a determination of need, it by no moons follows that Duke and 

IHCA will be authorized to immediately construct o merchant po• er 

plant, nor that the construction of such o ~ower plant would then 

adversely affect TECO'o ability to plan end operate its system. 

Accordingly, TECO's first category of alleged injuries io too 
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speculative end remote to meet the "immediacy• pron? of the 

Agr~ standing test. 

7. The second prong of the &grico test requires a o~~wing 

that the injury is of the type and nature :sgainst which the 

proceeding is designed to protect. Stated alternatively, a 

petitioner's injury must fall within the •zone of intereEt" to le 

protected by the proceeding and the rules and stfttutes at issue. 

8. Tbie proceeding is a declaratory stateme- • procerding. 

Section 120.565(1) 1 Florida Statutes, provides thft t. dec laratory 

statements are intended to provide a petitioner with ·an 

agency's opinion as to the applicability of a statutory 

provi~ion, or of any rule or order of an agency, eo it applies ~n 

th~ petitioner's particular set of circumstanceo . "1 1\o such 

"there will normally be no person, other than the petitioner [in 

this case Duke and IHCA) who will be affected by t he docJ arator·y 

s tatement.· florida Optometric Association y. Department of 

Prot eseionol Regulotion, 567 so. 2d 928, 936 (Fla. 1st DCA 1990 >. 

S. None of the injuries that TECO has alleged wi ll occur 

are of the •type and nature• wh i ch a declaratory statement 

proceeding is desiqned to protec t. By i t s •:ery nature t hio 

dec laratory statement proceeding iu designed solely to ~:ov i de a 

response to specific questions posed by Duke end IHCA. As a 

matter of law, TI!!CO doea not fall within t :te •zone o f i 11 t.eres t · 

of the proceeding end thus has no cognizable substantia l i nterest 

111re Commission rulr concerning declaratory statements. Rule :!5-!2 0:!0. FA C . 
conuuns ~rmilar language. 
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thAt cAn be affected. Accord ingly , TECO hao fAiled to meet the 

second prong of the Agrico stand i ng t e st . 

10. As stated above, TECO'a second category of alleged 

inju:-iea includes purported economic injuries to TECO and ita 

customers, allegedly attributAble to the construction by Duke And 

I MCA of a new merchant power plant. Under the second p1ong of 

tbe Aqrico test, economic injury is simply not qufficient t~ fonm 

the basis for standing unl ess the proceeding And underlying 

statutory f ramework Are specifically designed to address economic 

issues. ~ Agrico, 406 so. 2d at 462 . Tnis declaratory 

statument proceeding is in no way rela ted to economic l&sues "nd 

any al leged economic consequences to TECO a s a result of this 

proceed ing do not constitute a ceqnizAb le aubatentiel interest 

under the second prong of the A~rico test. ~ In Ro; Peooleo 

Goa Sysr,em. Inc., 1995 WL 121390 (fle. P. S.C., March 13, 1995), 

Order No. ~SC-95-0348 -FOF-GU a t 3 ("TECO is only speculating whet 

might happen if the rider is implement ed . Speculation es to 

future economic detriment is too remote to establish standing.·); 

In Be; Petition of Honuonto Company for o Declorotory Statement 

Concerning the LOQIO fina ncing of A Cogeneration facility, Docket 

No. 860725-EU. (Fla. P.S.C. ), FPSC Order No. 16581 at 2. 

A Heoriog is Not Proper in Thi1 Pr ocqeding. 

11. In ita Petit ion, TECO baa requested o hearing pursuant 

to Section 120 . 57(2), Florida Statutes (Petition a t 11).1 

1lnterestiogly, the hearing requested by TECO pursuant to Section 12057(2). 
Florida Statutu. is specifically limited to mallets thAI do not jnyolvc dupu!('d I'>H!C> of 



TECO'a request should be denied. 

10. Duke and IHCA'e Petition for Decleratory Statement pose 

e oerrowly drawn que1tioo, the resolution of which does not 

effect TECO'g suuatentiel interests. The question presen~ed, 

~. whether Duke end IHCA ore •opplicants" eligible to lnit iete 

a need determination proceeding, relates solely lO Duke's end 

IHCA's statue end ~iqhts under e stetute edministored by the 

Commiseioo. tHCA end Duke have properly frerned their requeot tor 

e declaratory statement on tho basis of the Commission's 

application and interpretation of the stetute to the facts 

alleged in their petition: this is thus a question of law for the 

Co~saion. Accordingly, a hearing pursuant to Chapter 120, 

Florida Statutes, is unnecessary and TECO has no right to request 

such a hearing. ~ Florida Optometric Association, 567 So. 2d 

at 936. 

WHEReFORe, Duke Mulberry Ener~y. L.P ., respectfully requests 

that the Florida Public Service Commission DISMISS Tempo 

Electric's Company's Petition for Leave to Intervene in thlo 

docket ond D~HY Tempe Electric Company's request for a heer i ng. 

material fact Yet.. TECO devotes a page of ita l'etition to identifying "disputt'tl IL\uc:~ • 

(Petition at 9-10). 
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Respectfully sub~itted this --~•~t~h-- dey of December , 1997. 

ROBERT SCHEFFEL WRIG 
Florida Bar No. 9667 
LANDERS ' PARSONS, P.A. 
310 w. College Avenue (ZI~ 32301) 
Poet Office Box 271 
Telle he -see , Florida 32302 
Telephone: (850) 681 - 0311 
Telecopier : (850) 2~4-SS9S 

Attorneys for Duke Mulberry 
Ener gy, L.P. 
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CERTIBCATE OF SERVICE 

I HEREBY CERTIFY that a uue ropy of thsJs>regoing lw t~<:en furnished by U.S. 
Mail. telccopier ( .. )or hand delivery (•) on this~ day of Dc\.c:mhc:r. 1997 to the 
following · 

Mr. John W. McWhirter. Jr. 
McWhirter, Reeves, McGlothlin, 
Davidson. Rief & Balw. P.A. 

Post Office Box 3350 
100 North Tampa SU'eet 
Tampa. FL 33602-5126 

Mr. Joseph A. McGlothlin• 
Ms. Vicki Gordon Kaufm.lll 
McWhincr, Reeves, McGlothlin, 
Davidson. Rief & Bak.a.s, P.A. 

117 South Gadsden Street 
Tallahassee, FL 32301 

l..cc L. Willis .. 
James D. Beasley 
Ausley & McMullen 
Post Office Box 39 I 
Ta llahasscc:. FL 3 2302 

Angela Uc:wellyn 
Rcgula10ry Specialist 
Tampa Electric Company 
Post Office Box I I I 
Tampa. FL 33601 

Mr. Richard Bcllak• 
Division or Appealli 
Florida Public Service Cornnusston 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399.{)1!50 

Mr. Steven E. Oavls 
IMC·Agrico Company 
Post Office Box 2000 
3095 County Road 640 W~t 
Mulberry, FL 33860 

Harry W. Long, Jr . 
TECO Energy. Inc 
Posr Office Box Ill 
Tampa. FL 33601 
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