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On behalf ofBcllSoutb BSE, IDe. cncloJed for filina In the above refc•enccd doc:ktt ~ 
lhc oriiinal and ·fift.cen (IS) copies of Akerman, Sentcno't & Eicbon'• Notloc or Appc:arlliCC iUld 
Motions to Dismiss Petitions of Florida Competitive Carri~'1 Aaocllllion. and MCI 
TelocommunlcAtioot Corpcntioo and MClmeiro Acocss Tr.n. 'miulon Services. Inc. A1Jo 
cncloacd for your rceonb b a diskette eontalnlna the above reft -cncc:d doeumeot.s fonnancd in 
Wordperfect 6. 1. 

If you have any qucstloos pleae c:all me at (ISO) 222-3171. Thank you. 
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BEFORE TH£ FLORIDA PUBUC SERVICE COMMJ~ l G I NAL 
ln Rc: AppliWlon for certificalc co 
provide alternative 1oeaJ exd!l!ngc 
teleeommuniWlo!IS service by 
BellSouth BSE, Inc. 

------------------~' 

Doclcct No. 9710S6-' < 

Filed: Dlx:cmber s. 1997 

MQTION TO DISMISS PIITITION Fll.ED BY 
ElDRIDA COMPEl 111 VE CARRIERS AS$0CIADON 

Pursuan'l ro Rule25-22.037(2)and Rule28-106.204, Florida AdminlsttatlveCode, BellSoutb 

BSE. Inc. moves the Florida Publk: Service Commission (Coi!U'IIWion) for an Order dismissing the 

Petition on Proposed AseneY Al:don filed by the Florida Competitive Clnim ADoeiation (FCCA). 

ln suppon of this Motion, BeiiSoulh BSE, Inc. stale$ as follows: 

I. FCCA is a lnlde astociation preswmlbly composed o:f lnterexcbange 

nol a cettificattd al~emative local exchange leleeommunicatlor .. • e&rrier. 

2. On November 17, 1997, FCCA filed a Petition on ~oscd Agency Action dlrecled 

to Order No. PSC.97·1347·FOF·TX. Thnt order ;nnted 10 BeUSo~ t BS.E, Inc. alremative local 

~ ,_. _ _.s;cxcbange telcco.mmunlc:at.lons JetVice certificate no. S261 subjC>CI tc the leriDS and conditions set 
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fonh in !hat order. -
3. Rule 25·22.029(4), Florida Admin!l1ll1lve Code, ptOvides lhll1 "(o]nc whose 

substantial interest may or will be afl'ccred by the Commission's propoted action may file for a --
9 120.57 hearing, in the form provided by Rule 25·22.036." 

4. In its petition, FCCA alleges that, by aranlina BeliSotrth BSE, Inc.'s certificate, Its 

- substantial inten:su would be affected •~ follows: --sec--
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Allowina BellSouth 10 provide loeal exc.blnae ser ccs in the geoaraphieal 
II'CU in wblc:h ii~Crves as the lLEC would a1feet FC A' a~ inla'CSIS 
by undamlnlna and subverting the lepl relatiooships created by the [Fc:deral 
Telec:ommunlcallons Act of 1996), thereby subjecting FCCA's mcmbcn 10 

anticompedlive and unfair treatment. 

FCCA Petition on Propofcd Aaent:Y Action. p. 3, 1(;. 

S. f'CCA makes no alleption !bat it wllllllfl'er iqjwy in fKt nor is tlle inJI!JY !!llegcd 

by FCCA of a type or nature which a fonnal hearing under Chapter 120, Florida Swutes, i~ 

designed to proteCt. 

6. In det.erminlna whtthcr the FCCA hu standing to protest the ctrtiflcatc granted to 

Bell South BSE. Inc:., the following observation provides wefiJI auldance: 

[N)ot evei')'One having an inlerell in the O\IICOme of a particular diJputc over 
ID II£Cil't• intapretlrrion of the law IUbmlncd 10 its dlqe, or tbc agency's 
appllcallon of that law in detmnln1na the rifl)lts and inlereiiS of membcn of 
the public. Ia entitled 10 puticlpcu.e u a pmty in an admini.sntl ve proceecling 
t.o resolve that dJtput.e. Were that ,,ot ao, eac:h interested citizen could, 
merely by expresslna an Interest. puticip..•e in the aaaq's efTorts 1.0 govern, 
a result that would Wlqucstionably impeo.: the ability of the aaenoy 10 

fuoctloo efficiently and Inevitably caux ar. increue in the number of 
Utlpled dlaputes well above the number that dminisuative llld appellate 
Judaea are capable oflianctling. 

f!grida Sgrj(ty ofOgbstooloav y. SII!C Bogal ofOJztomcuy m So.2d 1279, 1214 (FIL IJt DCA 

1988). 

7. The FCCA'a atanding. if any, 10 rcpcc:Jcllt its membcn interests before the 

Commission in this licensing procer..tina mUSt be predicated upon a fllldina tlw its subslantial 

that all appllc:aota are ceniflcd In ecc:ordance with atatutory requiremenll. Flodc!a Society of 

OJ!tbamgloayy State 8gard oCOgnrnrtty.JIIID 11 1285. 
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8. The applicable teSt for cleumninina whelbcr FCC A's substantlal ;nterests are or will 

be affected was initially Sllieclln Agrlgg Cbcmjcal Co, y, Dcptrtmcnt ofEoy!rpt. ?(!1!1( Rcgl!lolion 

406 So.2d 478, 782 {Fia 2nd DCA 1981), ~~ 41S So.2d 1359 (Fla. 198'2) IUld 415 ~.2d 

1361 (FilL 1982), and has been c:onsislemly applied by the eoUJU since that time. The • Aarloo test" 

is as follows: 

We believe lh4t bcfo~e one can be considered to have a substlntial interest in 
!be O\IICOme of the proceeding he must show I) that he will suffCll' injwy in 
filet which is of JUfficlent immediacy to entitle him to a Section 120.57 
hwioa. and 2) that hJJ 111bstantlaliJUwy is of a type or nature the proceeding 
is designed to protect. 

FCCA has failed to .WI)' both pronp of the AiJ:ii;Q tcsL 

9. No injwy In fae1 bu bccn allcscd by FCCA. FC"CA alleses llhat &Jllllling the 

ccruficate will subject "fCCA's membm to antieompctitive and unfair t....atmcnt.• FCCA Petition 

on Propo~ !ogm;y A~ p. 3,16. ~ ~cllllive remedy for fCCA's alleged injwy has been 

provided by the J.caislaturc in Chapter 364, Fla. Stat. By :.w. the Commwion has "c:ontinuing 

ovcnight jurisdlction over cross-subsidilation, predatory pricina or odlet similar anti-competitive 

behavior and may lnvestipte, upon complaint or its own motion. rilleg.ations of sucb pniCiiccl.• Sec, 

Section 364.3381(3), Fla.Stat. Inasmuch as BeUSouth BSE, It c. has DOl commcnccd op:ration in 

Florida, FCCA'Il alleptions about anticompetitivc and unfair a tivitics arc. at bc$t, premature. If 

and when lll!ticompetitivc: or unfair ectivities manifest themsc.lves. a complaint all~ SU~:h 

activiticuhould be filed with the Colllllli$slon pum11111t to Scc:tion 364.3381(3), Fla. Sw. 

10. The accond prong of the Aarlco test is wbe1hct the l)'pC ofinjwy pled b thaJ which 

the appli~.eble IWUte aro intended to protect. Tb: main thrust of FCCA's Petition is the al.leplion 

that the injury is purdy cconomi~ lllld, as a consequence, FCCA is cn!ltled to participate in this 
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proceeding. See, FCCA Petition on Proposed Agency Action, p.J, S: • An edoq1111e differential 

between the pri<:e BeliSoutb charges its retail customers and the wholesale price il charges its 

competitors is tlhe key 10 viable reale-bued competition in the local M~Ml;" ind p.4, fl: "[l]f 

Bell South is permitted 10 sell its teiVices 11 a discountiO "ltsell" (the subsidiary ALEC), ~ resell 

to customers, this mandatol}' relal:ionship would have circumvented. • 

I I. The &enera1 rule in Florida with resp«t 10 alleged economic injwy lw been 

expressed as follows: 

[l}n licensing or permitting proceedings a claim of standing by thi.rd parties 
baed solely upon economic interest is not suffi.c:ieot unless the permitting or 
II ceJUlng statute contempllles consideration of ~t~Cb interests. 

Florida Mc<licol Amqjolion y Dcpamnem ofPmfmional Rcaulation, 426 So.2d 11 12, 1118 (Fla. 

1st DCA 1983). ~ AUo A&rico. a1110 11482; FJmida Mc<lica! Centq y Deppnmrnt of Hs;ohh nne! 

RcbobUUatjyc Smim, 484 So.2d 1292, 1294 (Fla. 1st IX' A 1986) aod Boc~ RnJpn Maul!! I cum y. 

Dcpar!mcmt ofBonklns Md Finpnqc, Sl! So.2d 1060, 1064 (1-'la. 1st DCA 1987). 

12. Review of the statute authorizing the c:ertiflc:&lion of altematlve local exchange 

telCCQmmunic:otlons companies demonstrates that the injuries alleged by FCCA arc not the type of 

injuries that this type of adminliUIItlvo proc:ecding was deslgnet' IO protect. 

13. Se-ction 364.337(1) and (2), Fla. Sial., was intended 10 put compecition in llx: local 

exchange telecommuniellions market. TIIC Commission was diRICted 10 "8J11Dt a certificate of 

authority 10 provide alternative local exchanae IC!I'ViC>e upon lhowing that the applicant bu IU1lic:ieot 

technlcal, flli&DCial and I!Wllierial capeb!lity to provide such serviC>e in the gCOifBPhic area 

l'fOPO'Cd 10 t;c aerved." Scc:t1on 364.337( 1), Fit. Sw. FCCA has not alleged that Bel !South BSE, 

Inc.'s application is deficient in any of the above respccu. 
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I 4. As a consequence, the FCCA bu r.Jled to alleac any injury of 11 type or nature llu:1 

Ibis type of administralive pcocccdina was deslancd 10 p!OtCCt. AI provided in ~don 364.3 77( I), 

Fla. Stat.: 

ft js the intent oftbc !.cgislatym tllll the Commbsion ICI expcdjtiously 10 
8J'IIlt cenificaiCS of authority UDder thb Section llld that !he grant of 
q;ztiQs;etq oot be affeeted by appliqtion pf any criteria mbq shan that 
sp;dftqlly cnummrcd in shls wbscction. (emphasis added). 

IS. FCCA bas stipulated to all the factOrS tllll an t~pplicant must poss~s in order 10 

receive o cenlfic:atc of authority to provide altcmative loc:al exchange tcl~mmunlcations rervlce 

under Section 364.3370) llld (2), Fla. Stat. Sec, Section 120.80(13)(b), Fla. Stat. 

TifEREFORE, the Petition on Proporcd Agency Action ffied by FCCA in this doek.et should 

be DISMISSED. 

Dated this 5'-day of December, 1997. 

~ils:;Mc;:::-==--~\~==71 
Florida Bar No. ' 99737 
E. Oary Early, E !Quire 
Florida BarNo. :. lSI47 
AKI!RMAN, SEt-'TERPllT & EIDSON,P.A. 
216 South M.onr'Od Sttect, Suite 200 
TalJaboaee. Florida 32301 
(8SO) 222·3-471 
AnomeyJ for Bcl!South BSE. Inc. 
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(;J:B IlfiCATE Of !£8YIC£ 

I HEREBY CERTIFY IIIII a copy oflhe foqoina wu filmisbcc D lhe followin& panlca 
by United StaleS mall or band delivery lhlr ~day of December, 1997: 

By Haod Dd1wty 10: 

Manba Caner Brown 
Division ofLepl Setvices 
Florida Public: Servico Commissioo 
2S40 Shumard OU Blvd., Room 390-M 
Ta.l!thewe, FL 32399-0ISO 

Joseph A. Mc:(}lothlln 
Vicki Gordon Kaufman 
117 S. Gadlclen Strce1 
Tt.lt.hassce, FL 32301 
Counsel for Florida Compc'lith·-e Carriers Association 

Rlebard D. Meboo 
Hopping Orecn Sams .t Smith 
Pcm Office Box 6S26 
TaJI!!h•SSC'C', PL. 32314 
Counsel for MCI Telecommunieatlons Corp. 

By U.S. Mail1o: 

Thomas K. Bond 
MCI TelecommuniealionJ Cotp. 
780 Johnson Ferry Reed 
Suile 700 
Atlanta. GA 30342 
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