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In re: Pe t i t ion of Duke Energy New 
Smyrna Beach Power Company. L.L.P 
for Declaratory Statement Conc~rning 
El1g1bility To Obtain Determination 
of Need Pursuant to Section 403.519, 

Florida Statut es. 

DOCKET tiO. ,714.;(, EU 

F l LED: Ot!<.:<.•mbe r a , 1 J 'J 7 

Dll'D IDIDQY N1nf SMYRNA B&ACH POWD COMPANY , L. L. P. • • 

NOTION TO DISMISS FLORIDA POWB~ CORPORATION'S 
P!TITION TO INTKRVBNK AND TO DENY PLORrDA POWER CORPOHATION'S 

g&QVIBT lOR AQMIKIBTRATIYJ HEARINg 

Duke Energy New Smyrna Beach Power Company, L L.P I"Duke"l. 

by and through under signed counsel and pursuant to Rule :>!.. 

22.037, Flor ida Administrative Codt' ("F.A.C. "I hereby (ilt•o thls 

motion co dismiss Florida Power Corporation's I"FI'C'a"l l'•·tllton 

co Incervene and deny f'PC' a req\tellt. tor an admi n 1 at rat 1 v•· 

hearing , and in support thereof states as folluwo 

Introdugtign 

1. On November 4, 1997 Duke filed Wlth the f'lorid..t f•ul>llc 

AFA Service Commission ( • FPSC" or "Commission • 1 a fletl t1on 

~eclaracory Statement which initiated thta ptocecdtnq 
CAF 

t o t 

In l ht• 

CMU Petition, Duke requested that the Commtsston cont lrm that !:iuk•· Ul 

CTR 
r::: __ em:itlcd to apply to the '=ommission for a determination CJt n••ed 

EAC. .-L 

LEG pursuant to section 403.519, Florida Statutes, and the Flotldd 

ur. 
or Electrical Power Plant Siting Act I "Sitin~ Act• ) 

----' 
In t ho• 

RCH 
3EC l _ 
WAS 

OTH --

OOCUHEH' HllHBfR ·DATE 
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<ll tern lt 1 ve, Duke requ~sted that the Commies !.on f 1nd • hat :1o 

detennl.nation o f need is required ~or the proJect deocrlb••c in 

the Petition. 

2. On December 1, 1997, FPC filed its Petition to 

Intervene in which it attempte<l to intervl'ne 1n th19 dockeL. As 

a matter cf law, FPC doe' not .:.nd cannot demonstrate otand1ng Lo 

participate in this proceeding and i"PC' s Peu.t1on ohould b .. 

d1smissed. 

PPC Lacko Standing to Inttrytnt in tbia ProcttdiDg 

3. Though FPC's Petitior. contains allegationo of numerous 

inJuries that FPC will purportedly suffer ~s a result of uukc's 

proposed project and which FPC contends oel~e as the basis tor 

SLdndlng in this proceed1ng, FPC's allegatlons Call 1nto three 

general categories: (1) alleged i~pa1rmen~ of FPC's ab1l1ty to 

pl.:.n for, and ensure the reliability of, tts trannmlSillOn system. 

(2) alleged une~onomic duplication of generat1ng facilities; Jnd 

( J) alleged injuries flowing from the denial of FPC' o ut~tuo .uJ 

an 1ndispens~:le party in some future need determination 

proceeding. None of these purported injuries are ouf!1c1ent Lo 

prov1de FPC with standing to partic1pate 1n thls proceed1ng 
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4. In Agrico Cbemicol Comp.my y pegarrment of 

Enyironmental RegulatLon, 406 So. 2d 476, 462 (f'la. :J DCA l!•el), 

rev . denit:d, 415 So. 2d 1359 and HS So. 2d 11.,1 (Fie~. 1 ~821, tit .. 

court enunciated a two-prong test !or establlslung ocand1ng in ,, 

Chapter 1::0 proceeding. To have a subst:antlill 1nteu~ot 1n the: 

outcome of an administrative proceeding, toe court h~ld Lhat u 

petitioner must demonstrate: 

1) that he will suffer injury i'l [,ocl wh1 ch 

is of sufficient i~ed~acy to entttle him to 

a section 120.57 bearing, and 2) lhat hts 

substantial injury 1s of the type and ,, .. • u: c 

~o~hich the proceeding is designed to pt·otect. 

l..Q. at .;62. FPC's Petition fails LO satisfy either ptonq of th•• 

Agrico test. 

5. To satisfy the fJ rot prong, a pet 1t toner muBt .o:~ser·· 

that the agency action wlll result 1n an ln]uty wltJ.cl• 10 

immedtate, not remote. The inJury c.,n .. ot be based on Hpo!culat ton 

or conjecture. Ward y, Board of Truutees of tlte !ntctnal 

Impr:wement, Trust fynd, 651 So. 2d 1236, 1237 (Fl.L Hh DCA 

1995): International Ja! -Alai Pl,)yeca Asspnat ion y, Flut tuu 

Part-Mutuel Commlasion, 561 So. 2d 1224, 1226 (Fla. 3rd DCA 1~90) 

(fJ.ndJ.ng alleged injurl'"S to be •too tcmote .sod opecu!.H 1ve• to 

qualify under tha first prong of the Agri~o teotl. FPC'o 

Petition contains numerous allegations of injury, all o t wh1ch 
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are too spe.::ulative to meet the first prong of the Agrl.co 

standing test. 

6. All of FPC's purported injuries to lts ~ubs,ant lal 

interests are linked to the construction o f a pocenttal lutute 

merc han: power plant and FPC asserts chat this proceeding somehow 

will authorize construction ~f such a plant. FPC'o asset~l on 10 

s1mply not accurate, The purpose of th1s procced1ng 1s s1mply to 

answer the question posed by Duke. If the Commission dettn'mlnes 

tha t Duke is an •appllcant • el1gible to pursue a determtnatlon of 

need, it by no means follows that Duke will be author1zed to 

immedJ.at ely construct a merchant power plant, not· thilt t h•' 

construction of such a power plant would then adve1 sel y • .C I ·· ~·t 

FPC's ability to plan and operate i to system ur 1esult Ln 

uneconomic duplicbtiOII Accordiolgly, FPC's alleged injullf'b an· 

too specul~tive and remote to meet the •:.mm•!dia,·y• ptong ol the 

bgr1co standing test. 

7. Moreover, FPC's asserted a tal us a~o~ ,,n 1nd 1 spenthtl.>l ,. 

party to this proceeding is misplaced. A Ulllity is an 

indispensabl e party t o a need determinatt on pto<:eed.ng when llw 

proceeding addresses a tacility rhe output o! whtch w1ll o~ sold 

to t.he utility pursuant to a contemporaneoun powt•r purch<~tll! 

contract that the Commi ssion is asked to approve . 1 n t h.: f i z st 



pldce, .t.hia. proceeding is a declaratory statement ptoceediolq 

addressing Duke's status as an applicant. ~ a need 

determination proceeding, and cert.:~inl i not c1 nt>••d do·t e1 n 111llt1on 

prQceeding for a facility whooe output FPC would Le requ1red ~o 

buy. Again, any impact on FPC is at most h1ghly speculattve: d 

the requested declaratory statement is granted, Lhc co~templated 

merchant plant project will proceed to the need d!'ternunat 1on and 

s1 te certification processes and, if successful, wtll be 

conJtructed. FPC is not, and -- unless £fC chooses to enter 1nco 

a binding contract --will never ue required to buy the plant's 

output . 

8. The second prong of the Agr1 co test 1equ1res a show1n9 

that the injury is of the type and nature a~a1nst wh1 ch :he 

proceed1ng is d~signed to prot~ct . ~tdted altaJn~:lvPly, J 

petlt:ionPt' s injury must fall wi':.hin the •zone of tntcret.t" to b·· 

procected by the proceeding and the rules and otatutt!s a. iBoue . 

9. As noted above, this proceeding 1s ' declaratory 

statement proc.,eding . Section l:ZO .s •,S t l). ~·t o Jl•Jo s·.otut•·~.o. 

pruvides that declaratory statements are tntendcd tu ;.rov!de • 

petl.Lioner with •an agency ' s opinion as to tlw appll<.'alnlny <>f 

a stacutory provis~on, or of any rule or order of ~n agency. as 
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it applies to the petitioner's particular st!t o f clrcu-nst.,nces. ·• 

As such •there will normally be no person, uther than the 

petitioner [in this case Duke} who will be affect ed by tlw 

declatatory statement. • Florida Optomer ric Aagoc1at 1011 v 

Department of Professional Regulation, 567 So 2d 928. ~3~ (fla. 

1st DCA 1990) . 

10. None of the injuries that FPC has alleged w1ll occu 1· 

are of che •type and nature• against wh1ch a dec-larato ry 

statement proceeding is desiqned to protect:. By its very n~ture, 

th1s declaratory statement proceeding is designed solely t o 

prov1de a response to spec1f1c questions posed by DuKe. As ~ 

matter of law, FPC does not fall within the •zono: o f tnretent• .:> ! 

rhe prcceeding and chua has no cognizable subatantla l inleteut 

that can be affected. Accordingly, F'PC h<HJ f,dlcd to meet the 

second prong of the Agrlco scanding teet. 

11. As described above, FPC alleges th.lt the propos.-d 

me r chant power plane may result in •uneconom1c dupll.catlon• of 

genera~ing facilities. Under the second prong of the ~~ 

test, economic 1njury is not sufficient to fotm the baclo t o t 

srand1ng unless che proceeding and underlyL19 statutory !r.lm•:.,ork 

'TI~e Commission rule coiXUl\ing declarnrory sraremerus, Rule 25·12.020. I· A (' . 

conrams s1m1lar language. 
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are upecifically designed to address economl~ tssues. ~ 

Agrtco, 406 So. 2d at 482. This declaratory statement pt :-ce,dln't 

is in no way related to the issue of uneconomic dupll ~ dtJ on ot 

generating faci.liti.:!s and any alleged e conoml•: •·vnf.lequ••uc•·u t o 

PPC as a result of th1s proceed1ng do not conutnut~ ,, I.OiJOl zalll•· 

3ubstantial interest under the second pro ng o! the ~Jttco test 

~In Re; Peoples Gas Syatcm. 1uc,, 1995 WL 1~1 3 90 , Fla. P.S · . . 

March lJ, 1995), Order No. PSC-95 -0348-FOF·CU ,Jl 3 !"'TC:(') Ia .. m;y 

speculating what might happen t( l he r1 der 111 1mpl '!menl •"J 

Speculation as to future economic detriment l.u too trmo t •• • o 

establish standing. •) ; In He; Peo t ion ot Mo nsanto Cornpo~oy l o r ,, 

Declaratory Statement Concern ing t!lC Lgose Fi.,onc;:n9 ot " 

Couencrat i on Poe! llty, Docke t No . lit. 0 725-EU . IH.a . P s , . 1 . r-rsc 

Order No. 16581 at 2. 

A Bearipg it Hot Prgper ip thi• Praseeding . 

12. In its Petit :!.on, FPC has tllqueated '' hear1ng put 11uanr 

to Sect1on 120.57(21, Florida Statut P1 • P~t.• su n at lB I 

request should be denied. 

FPC's 

13. Duke's Petition f or Declazato ry Stat••mtnt pose:~ ,, 

narrowly drawn question that does no t affect FPC's aubetantlal 

interests. The question presented. tlZ,.,, wlwtluu Duk" 111 111 
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•applicant• eligible to initiate a need determ1nat1 on p1 ~cccd1ng , 

relates solely to Duke's status and rlghts undet a statut~ 

adm1nistered by the Commission. Ouke has propt·rly ~rar,.d tlo 

request for a declaratory statement on the batll, of the 

Commission's application and interpretation o f the statute 1 0th~ 

facto alleged in !to petit1on: thls as thus ~ qu~sllon 0! l dw !or 

the Commission. Accordingly, a hearing pursuant to Chaplet l:Zu. 

Florida Statutes, is unnecessary to protect FPC's lega,ly 

.:ognizable interest•. and FPC has no nght to ::-eql.eot ouch a 

hearing. ~Florida Optometrtc Aaoociatioa, Sb7 so. 2d 1 t 436. 

WHEREFORE. Duke Energy New Smyrna Beach Power Company. 

L. L. P., respectfully requests that the Floric:,, Publir SP I vtc•• 

Commi&alon DISMISS Florida Power Corporatl.on's Petltton to 

Intervene in this docket and DENY Flor1da Pow•·r .,, C'orporo~ t ton'u 

request for an administrat~ve hearing 
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Respectfully submitted •his --~B~t~h~ day of December. 1997 . 

Floridd Bar Nu. 96 
LANDERS & ?ARSONS, l' A . 

310 W. Collegl.' Avenue !ZIP J2l0l) 
Post Office Box 271 
Tallahassee, Fl <H' id.:l J.!302 
Telephone: 16SOI b8l·Olll 
Telecopier: IBSO) 2..!4 ·SS9S 

Attorneys f .:>! L'••ke Energy New 
Smyrna Beach Power Corpany, L. L !' 



CERTIFICATE OF SERYICE 

I HEREBY CERTIFY that a true copy of the fon::go1ng has been 
furnished by U.S. Mail or hand-dei.ivery( • ) on thHl ll.Lll day of 
December , 1997 to the following: 

Mr. Richard Bellak• 
Division of Appeals 
Florida Public Service Commission 
2540 Shumard Oak Blvd . 
Tallahassee, FL 32399-0850 

Mr. Gary L. Sasso 
Carlton, Fields, Ward, 

Emmanuel, Smith & CUtler 
Post Office Box 2861 
St. Petersburg , FL 33731 
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