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Dtnt.B BNJrRQY KBW BXYRNA BBACH POWER COMPANY, L • L. P . • a 

CONSOLIDATED MOTION TO STRI~B PLORIPA POWER CORP~RATION'S 

AlTSWD TO PftiTIOH POR DII:CLARATORY STATDIXNT AND PLORIPA 

PO!fll CORPORATION'S MOTIQN TO DISMISS PROCEEDINGS 

Dulce Energy New Smyrna Beach Power Company, L L . P , I • Duke " I 

by and through undersigned counse l and puruua11t to Hulc 25· 

22.037 , Florida Administrative Code ("F. A.C .") and Rul~ 1 l40(fl . 

Florida Rules of Civil Procedure ("F.R C.P."I heteby l1.es th1s 

consolidated motion to strike Plor1da Power Corporatlon's 

(" FP: •s• ) Answer to P'!tit1on for DPclaratory Star.cmt>nt 1nd ~ '"'t : c, n 

to Dismics Proceeding and in supnot·t thereof stateu: 

1. On November 4, 1997 Duke filed with the Flunda Publl '" 

---.::service Commi••ion ("FPSC" or •commtoolon"l d Peti tion tor 

~claratory Statement (t he •Peti t ion•) wh1ch initiated tl.ln 
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CTR ----~onfirm that it ia an •appl icant• eligible to puruue a 
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Ll"• Pl~nt Sicing Act and applicable Commission rules. On December 
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__ _.l~r 1997, PPC filed an Answer t o Petition 
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Statement (the ".Answer• ) and Motion to Dis,iss Proceeding !tit,. 

"Motion to Dismiss•). 

2. FPC's .Answer is not legally apptOpll•t•' 1n t ll!n 

proceeding and 1hould be otricken. In add It 1 on, fi•C ·" Al!Ow••t .md 

Motion to Dismiss are clearly untimely and ao ouch shvuld b~.: 

stricken as immaterial :o this proceeding . 

Epc•a Anawer is Legally Inappropriate 

3. Rules 25-22.020 thr ough 25- 22 022, F.A .C., •r~ tlt~ 

Commiooion •e rules gove rn.lng declaratory atatement proc("ed1ngo 

These rules ma.ke no reference to , and do not ot h••r wi se otuthot 1.:e 

the filing of, an answer in ret~ponse to~ p~tit1 on for 

declaratory statement. This 10 because .tn o.lllawer ~ a r.o t. th•• 

appropriate response to a petition for declaratory stcltem~n: • 

4 . As a general rule, a patty is entitled to ~1Je "" 

answer only when affirmative relle! 1s be1ng sought agatno~ l hat 

party. This is a proceeding for .1 declaratoty ot'ltf'ment 11\oJt uy 

ita very nature affecto only Duke · llu affirmallvt> relud 10 bc1ng 

sought against FPC. llccord.lngly, FPC's Answe1· 1u no t l~·g.tlly 

1Thoogh styled an "IJUW"r". FPC's An.,wcr is noc a responsive plcnulllj.I !{ather. 11 L\ 

a lengthy treatise scUina fonh rPC's opposition co the concept of rncrthant puwer plant) thlil 

would more appro)'rlately have been submitted 10 Co~s1on Staff at the November 7. 1997 

Commission SIA.ff wotbhop that focused on merchant po" er planu 
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appropriate. 

5. Assuming an answer could be filed in a dec'~ratory 

proceeding, the only time an answer would~ appropttaLe 1s if 

d~sp~ted issues of material fact exist. £ce Dcpartmror of 

Adm1nistration y. Qniyenity of Flonda, 531 So. 2d 377. HlO 

!Fla. let DCA 1988) . In its Petition to Intervene and Requ~.;st 

for Administrative Hearing, filed in th1s docket on December I, 

1997, FPC specifically requests that the Comm1sB10n ~onve~e a 

hearing pursuant to Sect1on 120.57(2), Flc rld Statutes. A 

hearing under Section 120 .5712), Florida Statutea, is only 

appropriate iC DO disputed iagyco of fact exlgt . Thuu uy 

requesting such a hearing, FPC has conceded that no disputed 

lOJDUes o f fact exist in this p1ocl'ed1 ng and undt-t th<• 1 .. 1 1<>ro ,.,. 

of Uniyeroity of Florida, FPC ia not entltled to tile Ltb Anuwea . 

Epc•s Aoower ond Motion to piomige ·•re Untimely 

6. Assuming, arguendo, that FPC's Answer we1e <LUtho:-ized, 

Rule 25-22.037, P.A.C., specHically provides th.tt any party or 

intervenor may file an an~wer to a pet'tlon or~ mot>on in 

oppooition to a petition w!.thin twnnty 1201 <.tuyu •J I u .. tvlc:•· "' 

the petition. 

7. Ru .. e 1.140(gJ, F.R.C .P .. provides thett •(a) par::y may 
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move to strike ... redundant, immaterial •• mp~rt1nen~ or 

scandalous matter from any pleading at any Llm~ • 

8. Rule 25-22.037, P .A.C., specifically rt.!qunes any 

answer or responsive r.lOtion to be filed wttlnn 20 d.•ys. FPC·s 

Answer and Motion to Dismiss were filed over t wenty o1 x t 26l dc~yo 

after Duke filed its Petition and were thus cleatly tiled we ll 

outside the clearly prescribed period for a tlmtdy fllJ.ng. 

Accordingly, FI'C has waived ito right to fllo· .u1 Answet and 

Motion to Dismiss and the Answer and Motion to D1omu13 should b..

stricken as immaterial to this pro~eeding. 

WHEREFORE, Duke Energy New Smyrna Beach Powet Comp~ny. 

L.L.P., respectfully requests that the Flond,, Publa· Setvlct: 

Commission STRIKE Florida Power Corporatl~n·o Anowet o1no Mot:lor. 

to Dismiss filed in th1s do~ket as unt1mely. 



Reapectfully sub.,itted this 8th day ot Dt:ccmbc t , i 9':17. 

Florida Ba1 No . ~6 

LANDERS & PARSONS, 
310 W. College Av1: nuP \ZIP l230ll 

P~st Office Box 271 
Tallahassee, Florida 32,02 

Telephone: 18501 68 1 ·031 1 

Telecopier: (8501 22 4 ·!.595 

Attorneys for Duke Energy New 
Smyrna Beach Power Compar1y. L.L.P. 
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CERTIFICATE Of SERVICE 

I HEREBY CERTIFY that a true copy of the torego1ng has been 
furnished by U.S . Mail or hand-delivery( • ) on th•s atb day o f 
December, 1997 to the following: 

Mr. Richard Bella~* 

Division of Appeals 
Flo~ida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, PL 32399-0850 

Mr. Gary L. Sasso 
Carlton, Pields, Ward, 

Emmanuel, Smith ' CUtler 
Post Office Box 2861 
St. Petersburg, FL 33731 
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