) 53 Law Orrioms G t,‘ ' ‘H \
MCWHIRTER, REEVES, MCGLOTHLIN, DAVIDSC N, RIEF 8, P.A,

100 Nowrs Tasra Bruuer, Sorm asos
Lovswoon F, Amsora, Ju.

TaMPA, FLORIDA 33002-5120 Tariansness Orrum
Jous W, Basas, Ju. S 11T M. Oanses
s Twonstan Diavinsos Maniwa Acans TAMPL Taltanasses, FLomn. 32300
sHreruns (. Decsen e
Lo K. Josan PO Box aase, Tasra, Fuonins 32300 1-3380 TeELErwoNE (8530 ) Qe8-2538
Vicwn Clomon Karrsias e Fax (ABo0) 2R8-3000
Jdoswmrn A, MoChoreas TrisrioNE (813) 384-0808
Josew W, MoW nnrres, Jw. Fax mi3) 5311884
Humann W, Husves .
Frawn J, Rixr, IT1 SaAmeE Cleanm. i
Davin W, Brexs Prsass vy Te
Fare A Bruases TAIMHTI-'I I;

December 12, 1997

Ms. Blanca Bayé

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Re: Docket No. 971056-TX - In re: Application for certificate to provide

alternative local exchange teleccmmunications service by BellSouth BSE,
Inc.

Dear Ms. Bayd:

Enclosed are the original and 15 copies of FCC4.'s Response to BellSouth BSE's
Motion to Dismiss to be filed in the above docket.

ArY | have enclosed an extra copy of the above dcuments for you to stamp and

AFA |__return to me. Please contact me if you have any qiestions. Thank you for your
APP iuimnu.
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Sincerely,

EAR

'f Joseph A. McGlothlin
LB =—dAMig

v
ope Enclosure s

n —

SEC, fic
WAS — — DOCUMENT NUMRER-DATE
OTH

12749 0EC 125

FPSC-RECORDS/REPORTING




ORIGINA

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Application for certificate Docket No. 971066-TX

)
to provide alternative local )
exchange telecommunications )

)

service by BellSouth BSE, Inc. Filed: December 12, 1887

FCCA’S RESPONSE TO
BELLSOUTH BSE'S MOTION TO DISMISS

Pursuant to Rule 25-22.037, Florida Administrative Code, the Florida
Competitive Carriers Association ("FCCA") submits its response in opposition to the
Motion to Dismiss FCCA's Petition on Proposed Agency Action filed by BellSouth BSE,
Inc. ("BellSouth BSE") on December 5, 1997, and states:

Background.

1. BellSouth BSE is a subsidiary of Bel!South Telecommunications, Inc.
{BellSouth). BellSouth is the source of BellSouth BSE's name, capital, and
management. BellSouth BSE applied for statewide author:ty to operate as an ALEC.
The Commission proposed to grant the application in Order No. PSC-97-1347-FOF-TX.
FCCA filed a Petition on Proposed Agency Action directed to ' ne order. In its petition,
FCCA did not object to a grant of ALEC authority to BellSouth BSE in those areas of
the state outside of BellSouth's ILEC service area. However, F 2CA protested the PAA
order to the extent it would purport to authorize BellSouth BSE to provide "alternative”
local exchange service in the geographical area in which BellSouth is the incumbent
provider of local service. FCCA alleged that authorizing BeliSouth BSE to operate as
an ALEC in Bel South’s ILEC service area would circumvent the relationships, rights

and obligations between BellSosth and FCCA members created by the




Telecommunications Act of 1996 (Act) and s bject FCCA's members to
anticompetitive practices.
2, On December 5, 1957, BellSouth BSE moved to dismiss FCCA's petition.
3. In its motion, BellSouth BSE sets forth the standing test articulated in

ion, 406 So.2d 478

(Fla. 2d DCA 1981). The first prong of the Agrico test is the requirement that the
party show an injury in fact which is of sufficient immediacy to warrant a Section
120.67 hearing. The second is whether the injury is of the type the proceeding is
designed to protest. BellSouth BSE contends that FCCA does not meet the Agrico

standard Iin its petition. BallSupth BSE is mistaken.

4. To begin with, BellSouth BSE': argument that FCCA has no standing

because the purpose of Section 364.337(1) anu (2), Florida Statutes, is to "put
competition in the local exchange telecommunication: market” (BellSouth BSE motion,
at p. 4) is absurd. As it relates to FCCA's narrow prtition, the statement brims with
irony. FCCA, not BellSouth BSE, is participating out of a8 concern for promoting
competition. With respect to precisely those areas cl the state in which gra..ting
ALEC authority to BellSouth BSE would introduce an additional competitor in the local
exchange market, FCCA has consented to the PAA. However, aliowing BellSouth BSE
to "compete” with BellSouth where BellSouth is the ILEC would not introduce

competition, because -- as the Commission recognized for other purposes -- BellSouth




BSE g BellSouth. Its name, capital, and management are drawn from BeliSouth. Its
customers will perceive it to be BellSouth. To accurately describe its situation with
respect to BellSouth’s ILEC territory, BellSouth BSE can paraphrase Pogo: "We have

met the competition, and he is us.”’

5. In assessing whether FCCA has alleged an injury, it is necessary to take

into account the interplay between BellSouth BSE’s application and the Act. In that
connection, Section 120.80(13)(d), Florida Statutes, specifically provides:
Notwithstanding the provisions of this chapter, in
implementing the Telecommunications Act of 1996, Pub. L.
No. 104-104, the Public Service Commission is authorized
to employ procedures consistent with that Act.

6. To implement the Act, the Commission must ensure that the action taken
in BellSouth BSE's application proceeding ooses not conflict with the Act.
Fundamentally, those upon whom the Act confers rig 1ts have standing to participate
in the certification proceeding to oppose the diminuti an or alteration of those rights.

y £ In fect, the Commission explicitly recoynized the relationship between

the proper implementation of the Act and the Commissic n's consideration of BellSouth

BSE's application in the very PAA order that is the subject of FCCA's protest:

' This point is reinforced by the fact that BellSouth has filed a Petition to Intervene
in this case in which it contends that the Commission's decision on BellSouth BSE's
request for authority to operate as an ALEC in BellSouth's service area would affect
BellSouth’s substantial interests, Since those interests legitimately associated with
an ALEC application belong to LleliSouth BSE, one can only surmise that BellSouth is
also interested in the ramifications of BellSouth BSE's application on the Act.
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We note that BellSouth BellSouth (sic) BSE has not
applied for a certificate to provide Interexchenge
telecommunications (IXC) services in Firrida; and therefore,
granting BellSouth BellSouth (sic) BSE uthority to provide
alternative local exchange service Florida will not
circumvent the proceading currently belore the Commission
in Docket No. 960786-TL, In re: Consideration of BellSouth
Telecommunications. Inc.’s entry into interLATA services

Section 271 of the Federal Tel gra iy
Act of 1996,

Order No. PSC-97-1347-FOF-TX at 2.

8. Similarly, in the PAA which is the subject of FCCA's protest, the
Commission glgg recited that BellSouth Long Distance, Inc. did not request "regular
interLATA authority.” In other words, the Commission saw the need to address, in
the context of its application for an IXC certificate, whether granting BellSouth Long
Distance, Inc.’s application would conflict with the proper implementation of the Act -
- even though Section 364.337(3), Florida Statutes, which governs IXC applications,
enumerates the same "technical, financial, and managerial” critaria which BellSouth
BSE touts in this case.

9. If the Commission were limited to a zonsideration of BellSouth BSE's
technical, financial and managerial capability in its :onsideration of BellSouth BSE's
application, as BellSouth BSE contends, there wou'd have been no occasion for the
Commission to consider the impact of BellSouth BLE's application on Docket No.
960786-TL in Order No. PSC-97-1347-FOF-TX, or to restrict the IXC authority of
BellSouth Long Distance, Inc. to exclude “reguler interLATA" traffic. Obviously,
howsever, in considering the applications the Commission saw the need to and the

propriety of taking these aspects of the Act into account. The point of FCCA's
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petition is that the Commission's consideration of the relatior hip between the
application of BellSouth BSE and the federal Act was insufficient. The Commission
analyzed the impact of the application on the Act’s provisions relating to restrictions
on interLATA activities, but did not recognize or address the impact on the provisions
of the Act which prescribe certain relationships between BellSouth and its [ocal market
competitors. FCCA alleged in its petition that FCCA's members are affected by the
proposed action because it bears on the implementation of the Act in a manner that
diminishes their rights under the Act. Accordingly, FCCA has standing to challenge
the Commission’s insufficient and incomplete analysis of the impact of the PAA on the
Act and to demand an opportunity to demonstrate that the specific action protested
by FCCA would conflict with the proper implementation of the Act, to the prejudice
of FCCA's members.?

ECCA Has Sufficiently Identified an Injury in Foct,

10. In its petition, FCCA nsserted that graning the statewide authority
sought by BellSouth BSE would subvert relationships .obligations of BellSouth, an
incumbent LEC, vis-&-vis competing ALECs) created' by the Act, and that the

Commission could no more do so without affecting FCC/\'s substantial interests than

? In its motion, BellSouth BSE observed that FCCA is an association, not a carrier,
and stated that FCCA did not allege that it is injured. Motion at 2. In its petition,
FCCA alleged its members would be injured by the diminution of their rights under the
Act and would be subjected to anticompetitive conduct. The ability of an association
to represc.t its members with respect to issues that affect them has been confirmed
numerous times. Floride Medical is an axample of such a case. See also, City of Lynn

of Registered Architects, 528 So. 2d 1244 (Fla. 1st
DCA 1988).



it could attempt to exempt BellSouth from the reqi'irements of the Act without
affecting those interests. Frior to the issuance of the :ertificate, FCCA's members
would relate to BellSouth in the manner established by the Act; subsequent to the
grant of authority, because BellSouth BSE is BellSouth’s alter ego (as the Commission
recognized in the PAA order), the relationship created by the Act will have changed
to their detriment. FCCA used the example of the wholesale discount prescribed by
the Act -- which governs BellSouth but would be inapplicable to BellSouth's alter ego -
- to lllustrate the point. FCCA’s assertion that the obligation created and benefits
conferred by the Act would be circumvented by the PAA, which is the essence of
FCCA's petition, is an "injury in fact," every bit as much as a purported grant of
authority to engage in conduct prohibited by the Act would be an "injury in fact.”
Again, as the Commission implicitly (and properly) recognized in its order, BellSouth
BSE g BellSouth in another form. Therefoia, to purport to autharize BellSouth BSE to
avoid obligations that the Act imposes on BellCouth is, in and of itself, an injury in
fact. Therefore, it is not necessary to wait for evi ience that BellSouth BSE has acted
to exploit the purported alteration of the benefits afforded by the Act and complain on
an instance-by-instance basis to demonstrate the injury. And, as in Boca Raton
Mausoleum, Inc. v. Department of Banking and Finance, 511 So.2d 1080 (Fla. 5th
DCA 1987), the action of the agency would accomplizh the injury; as there is no
"contingency factor,” the injury is of sufficient immediacy to warrant a hearing. |d,
at 1063. Even if the Commission were to determine that standing requires more than

the c'.ange in legal relationships described in FCCA's petition, FCCA’s assertion that




the granting of authority would subject its members to antinompetitive practices
shows an injury of sufficient immediacy to confer standing. 'See Florida Medical.
supra, in which the allegation of threatened injury was deemed sufficient to satisfy the
"injury in fact™ requirement).

11.  The response of the Public Utility Commission of Texas to a similar
situation is instructive. A subsidiery of GTE filed an application for authority to
provide local service in competition with several incumbent LECs, including its parent,
GTE. Recognizing that the "competition” between the two entities would be a faction,
and the impact would thwart federal and state policies, the Texas Commission first
severed the application into two portions. It allowed the application for non-GTE
territory to proceed. It then noted that a Texas statute prohibits the same carrier
entity from holding (Texas’ equivalent of) both ILEC and ALEC authority. The Texas
Commission determined that, for purposes of enforcing the statutory prohibition
against a carrier holding both types of authority, . would regard the subsidiary as

being the same entity as the parent. On this basis, th: Texas agency denied the GTE

subsidiary's request for authority to provide local se vice in its parent’s service area.
Docket No. 18495, Order of November 20, 1897.7

12. This Commission is no stranger to the complications presented by self-
dealing between a perent LEC and its subsidiary. In 1988, United Telephone created

a subsidiary that applied for an IXC certificate. On its own motion, the Commission

3 The transcript of the Texas agency's decision conference and the order of
saverance ware attached to FCCA’s petition. The order denying the request for a
certificate to operate in the parent’s service area is attached as Attachment A,
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set the matter for hearing, and ultimately imposed restrictions on the subsidiary,
including a requirement that it pay royalties to its parent. In th 1 case - decided long
after the Agrico decision - the Commission allowed IXCs to in srvene as full parties.

See, Order No. 18939, issued in Docket No. 870285-Tl on March 2, 1988.

13. In its motion to dismiss, BellSouth BSE argues that FCCA has failed to

demonstrate an injury of the type the proceeding is designed to protect. The
argument rests on the erroneous assumption that in establishing its standing, FCCA
is limited to the statutory subsection under which BellSouth BSE filed its application.
The erroneous assumption that the standing test is s. confined is a fundamental flaw
in BellSouth BSE's motion. In Florida Medical Association v, Department of
Professional Regulation, 426 So.2d 1112 (Fla. 1st DCA 1983), the court stated:
Neither Shared Services . . . nor ¢+ grico Chemical . . . is authority
for the proposition that the basis for stanJing must be found within the

particular statute being implemented by agency.

Id, st 1117-18.

14. In Elorida Medical, an association of shysicians sought to challenge a rule
that would allow optometrists to prescribe drugs. The hearing officer had denied
standing. He concluded that the asscciation had failed to show that the inierest they
asserted was within the zone of interests protected by the gtatute being implemented.
Tha court reversed on the basis that the association properly invoked other statutes

which gave its members the exzlusive right to prescribe the drugs. In Florida Medical,
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the court placed emphasis on the fact that in the issociation attempted to show that
the rule they challenged would purport to aui orize optometrists to perform an
unlawful act. Similarly, in this case, FCCA bases its standing -- not on Section
364.337 alone -- but on the Act, and Section 120.80(13)(d), and those provisions of
Chapter 364 that empower the Commission to prevent anticompetitive activity and
ensure fair treatment for all providers of telecommunications services. Significantly,
in its petition FCCA asserted that the PAA would purport to allow BellSouth to
circumvent the requirements of the Act through the conduct of its "alter ego,”
BellSouth BSE. As was the case in Florida Medical, the injury identified by FCCA is
of the type the proceeding is designed to prrtect.

16. Again, the "zone" is not defined by the criteria of section 364.337, as
BellSouth BSE argues. FCCA invoked its right to fair treatment and protection against
anticompetitive behavior -- which is the ongoing responsibility of the Commission.
The "protection” of telecommunications providers’ right to fair treatment and freedom
from anticompetitive behavior is the legitimate j)urpose of any Commission proceeding
in which such concerns are presented. Seciion 364.01(4)(g), Florida Statutes. In
addition, FCCA seeks to implement properly th. provisions of the Act that foster the
development of more competition. That, too, is the type of interest the proceeding
is designed to protect. BellSouth BEE attempts to characterize these inappropriately
as "economic interests,” in the hope that the Commission will view them as less than
legitimate concerns. It won't work. The second prong of the well-known Agrico

starJard was developed to prevent parties from seeking to protect their economic




interests in proceedings brought for purposes ynrelated to those economic interests.,
However, the very task of the Commission is the economic regulatior of those over
which it has jurisdiction. It considers legitimate economic interests e ury day. They

are appropriately considered here. See, Florida Medical, supra.

CONCLUSION

The intent of the Act is to develop compaetition in the local market. FCCA's
objective in this proceeding is to prevent BellSouth’s "BSE stratagem” from interfering
with the realization of Congress’ intent. In short, it is FCCA’s participation - not
BellSouth BSE's -- that is in keeping with the purposes and objectives of both state
and federal law. The FCCA has demonstrated that the pe-tion of Order No. PSC-97-
1347-FOF-TX protested by FCCA would interfere with rights and obligations created
by the Act, and would thereby cause an injury in fact of sufficient immedizcy to
warrant a hearing. The injury is of the type the proceeding is designed to protect.
Indeed, the Commission saw the need to guard again~t a related injury involving the
implementation of the Act, but simply failed to recognize or protect against the
specific injury identified by FCCA in the petition. F(.CA has standing to protest and

saek to cure this failure.
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WHEREFORE, BellSouth BSE's motion to dismiss sh 1ld be denied.

ﬂﬁ A, McGlothlin

Vicki Gordon Kaufman

McWhirter, Reeves, McGlothlin,
Davidson, Rief & Bakas

117 South Gadsden Street

Tallahassee, Florida 32301

(904) 222-26256

Attorneys for
Florida Competitive Carriers Association

"



CERTIFICATE OF SERVICE
| HEREBY CERTIFY that a true and correct copy of the ‘CCA’s foregoing

Response to BellSouth BSE's Motion to Dismiss has been furnished by United States

mail or hand delivery(*) this 12th day of December, 1997, to the following:

Martha Cartar Brown*

Division of Legal Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Room 390-M

Tallahassee, Florida 32399-0850

Robert G. Beatty

Nancy B. White

c/o Nancy H. Sims

150 South Monroe Street, Suite 400
Tallahassee, Florida 32301

Nancy B. White

BellSouth Telecommunications, Inc.
Museum Tower Building, Suite 1910
Miami, Florida 33130

Mark Herron

Gary Early

216 South Monroe Streeot
Tallahassee, Florida 32301

Richard D. Melson

Hopping Green Sams & Smith
Post Office Box 656268
Tallahassea, Florida 32314

12

"Jut! ph A. McGlothlin



EM=-20-i7 11:11  From:PU.C ARSY sl =11 P.AUNY JeedT

I_" - Ht‘u;,_;,'u,_.a Ei?g
i gaas DOCKET NO. 16495 - :
. HO‘. 5 50AH DOCKET NO. 473-6-180. RECEIVED ;‘V)
» :\’ s § L
”’”‘m"‘“‘_’“ §  BEFORETHE run'i.lm 0k
COMMUNICATIONS CORPORATION H cnmm:mwmpm & ;*u:.s H
FOR A CERTIFICATE § LRk
OF OPERATING AUTHORITY §

ORDER

This Order denies GTE Communication Carporation's (GTE-CC) application for & certificate
of operating authority (COA) In temitory currently served with local telephone service by GTE
Southwest, [nc. (GTE-SW).! The Pubbic Unlxy Commission of Texas (Commission) denies this
application for 3 COA in GTE-SW servics tormizory because PURA precludes the issuance of 2 COA
as a marter of law.?

The ALTs Proposal for Decision (PFD) cootxining findings of fact (FOFs) and conclusioes of
law (COLs), is adopeed 2d Incorpormed teeo this Order, except to the extent specified by this Order or
inconsistent with the Order. SpeciScally. the Commissicn 4eclines w adopt sections [V.A.4, [V.B.q,
[V.C.4, and [V.D.4 as they pertain to grareing the COA in GTE SW's service territory. Furthermore,
it modifies several FOFs znd COLs, 2¢ coxxneratad @ Section [1 of this Order.

ATTACHMENT A
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Communizarions Corpuranon fir o Corvificaur of Opar~stog tacheryy i SWOT, Sprim/Unbiad oned Compel Serviey [orvworiar (te
Dawlort Mo |#491;, Duabas on. 1604 md 1144 Se~ummes Cree 1 O M0, 19977
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A. Applicable Rules of Statutory Construction
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8. Literal Coastruction of PURA® § 54.103(a)
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PURA § 54.102(a) seazes:
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At leaxt one court has defined the phruse "m lieu of™ & “inmead of; in place of; in substinution of "™t
The mame court also noted that the phrase “in lieu of™ “does pot mean ‘in addition to'."™ The Texas
Supreme Coun addressed 3 similar issue when faced with a dispute concerning a type of ail and gas
contract that created “a lieu royalty”™ for proceeds oo oil produced and sold.'® There, the court held
that ~3 lieu royalty™ was a substinute for actual production.!!

Furthermore, PURA § 54.102(a) refers w0 a "person”® applying for 2 COA. The definition of
‘persocn” i PURA is "mn individual, 3 parmership of two or more persons having 3 joint or common
mierest. 2 mutual or cooperative association, aod a corporation.”!? For purposes of iden™fying the
*perscn” (it is, the corporation) applying for 1 COA, the Commission must look bevond the endry in
whose name the certificate is sought snd spply 3 "coctrol 1ex." The Commission has applicd this text
m coocluding that the term "holder”, a3 used in PURA § 54.152, must be interpreted broadly enough
10 inchude both the entity whose name is oo a2 cortificate and any entity who is effectively a "holder” by
virme of iz ability to coomol the eatity whose neme is oo the certificate!) The Commission's
mpplication of 3 “control tex” pursuant 10 PURA § 54.1:2 should similarly spply w0 PURA § $4.102 iz
identifying both the spplicant seeking the COA and the bold.~ of 3 CCN in the service area in which
the COA is sought.

C. Coastraction of PURA § 54.102(s) lu the Coatest of FURA a3 3 Whole

A number of PURA provisicas refer to the receipe or provisioa of service pursuant to 2
‘certificate of public convenience and pecessity, a cortificate o' operating authority, or 1 =wrvice
provider cerdficate of operating authority.*'* Other provisions distirguich berween a “cerdficaze of

| Clamman Const. Co. w Sainimery Brick Ca., 246 Mid. 4TL, 431, = A2d T2, 474 {1967
Yl

10 fsrorne v Pime, 415 W24 L 09 (Ten. IW™L

|Iu

L2 prma § 11.00K130

1) (msiirarion af Time Warner Connect of Sam dsmossc for & Serice Provuder Carvificaie of Opevaning dushority, Doctes Ne.
| bbb, Se-crencw mod Resasd Ordes (Feb L), 199TL

4 Ser ep. PURA § S.000
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convenience and necessity of a certificate of operating authonizy.*'? The geoeral rule of sahaory
construction is that the words "and™ and “or" are not interchangeable. Iosead the word “or™
construed to be disjunctive, and the word "and™ is construed 1 be cxjuncov: 4 Applying this
general rule to the “"CON, COA, or SPCOA" language in PURA. the Legulanare ppsars 10 have
anticipated that a telecommunication provider would only have ooe of Sose cernficales for & specific
service Lemilory.

Other stanutory provisioes in PURA demonstrate that s absrd resuht would ccowr il the
Commission did not likewise interpret PURA § $4.102 in the same mamner. For example, CON
bolders are dominant carriers 20d COA bolders are pondominant cxriers under PURA.! If one entity
can cootrol a CON and 2 COA in the same Lemmilory, that entiry would be boch 3 docimunt carrier and a2
sondominant carrier in the same location. The Legislanse could not hve imiended such an absrd
result.

D. Determination of the Meaalag of PURA § 54.102(a)

The preceding legal snalysis leads 1o four cooclusions. Firs, @ biteral reacding of PURA
§ 54.102(2) mdicates the *in lieu of" language in the provisicn means Bt wm entity camnot possess 3
CCN and a COA for the same temitory. Secood, in applying the "cocsrol tesr” o PURA § 54.10202),
GTE Corporadog, Inc. (GTE) the perent company of GTE-CC 1 GTE-SW, & boch the applicam
secking the COA 1 this dociet snd the bolder of the CON in the s=r e iriory @ winch the COA is
sought. Third, the provisions in PURA that disjunctively list the or tificsss thu & telecommunications
provider may obtzin indicate that the Legislature assumed that o atity cam cooprol oely coe of thoss
cerdficazes in a particulsr serviee temritory. Finally, adopton of =\ oomry mterprecgrion of PURA §
54.102(a) would lead 1o 20 absurd result. Beczuse the literal reading of PURA § 54.102(2) leads 1o a
rational result that is coosistent with the stantory framework, the literal reading muest be adopred.
Consequently, the Commissicn bolds that ooe entity canpot contol bot s CON and 2 COA for the

13 Sow g PURA § 51.00004)

"hﬁ%fﬂnwﬂmﬂ‘-*ﬂ 1218 (Tex. 170L

17 Cor PLRA § $1.003T)
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same territory. Therefore, to grant GTE-CC s COA in the servies wrems | which ity psrest compeny.
GTE, holds a CON through ita subsidiary GTE-5W, would violate PURA - s manier of law.

(. Modifications ead Deletions to the Proposed
Fiadiags of Fact sad Copciusions of Law

The following modifications and deletions bave been made o the PFD's proposed FOFs and
COLs:

» Deletz FOFs 25 through 46 as unnecsssary to the resohution of this proceeding i light of the
Commission's conclusion that GTE-CC caz not obexim 3 COA i GT=-5W wervice werfiony as 2
matter of law.

¢  Add FOF 24a 10 explain that Docket No. 18146, cooceraing GTE-CC's application for 2 COA
in the service territories of SWBT, SprintUniied, and Centel, was severed from this docket oc
October 30, 1997,

¢ Add FOF 24b to indicate that GTE Corporstion, tnc. (GTE) is the parent corpacchon of boeh
GTE-CC md GTE-SW, and therefore controls both CTE-CC and GTE-SW.

¢ Delete COLs 6 through 13 as unnecessary 10 the resolurk o of this proceeding in lighs of the
Commission's cooclusion that OTE-CC camnot obeain 3 COA it CTE-SW srvicr wrriiony s 2

matrer of law.

¢ Add COL 52 w0 sate thar the "in licu of” language in P'JRA § 54.102(z) means oo axiny
camnot possess 3 CON and & COA in the smme termitory.

¢ Add COL 5b to state that becsuse GTE comtrols bath GTE-CC sod GTE-SW, GTE & i» effect
the applicant seeking the COA as well as the holder of the CCON in the service wrmory @
which the zpplication is sought

e Add CJIL 5¢ 1o sace that provisions m PURA the diunctively liz the conificmes &
telecommunications provider mv y obtain ziso indicsr the legislative (miemt har 30 enxxy ==
conmol oaly one of those certificates in 2 perticular service teTitory.
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. Amend COL 14 10 deny GTE-CC applicanon for a COA Ir GTE-SW serice wemitan).

+  Minor ponesubstantive changes. including the somecticn of Jiadons 0 PURA and xpplicable
Commission nules.

[l Fladlags of Fact

1. m-mh;mdmmwuuusMhm-dnmm
mmﬂmwsmwwﬁaumnmw
subsidiary of GTE. m-swumu:mumuﬂmmarm

On October 2. 1m.oﬁ-ccmdu.pp1mmmucmm?.u.c.

SussT. R.23.38(c) and the PURA $§ %4.102-54.711 for spproval of a facilities-based

mmamm&y(mawwwamwdw
Mhhmnfhmmﬁb}'w.w.mnm-ﬁ.

3 Dﬂlelm.uucmidmmiumwnﬂHMﬁww
mmmmmmnmummwpﬂm
PURA § 54.103. mmmwx-mnhmwuw

1o the procesding.

5. mmwmdmmuwhu Texas Regiser on Octobe?
11, 1m‘ﬂmmmmw

6. DanHM.lﬁ,IWlTﬂldlm:rw. No parry objeced 0 B
wmmummumuwu. 1996.

1. mwlﬁ.lm,mmﬂdhmnnw.mm;:udmm
on November 15, 1996.
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8. Omn Ociober 16, 1996, the Ocnerzl Counael filed 2 motion 10 abate the docket and extend the

10.

60-day sarutory deadline 1o allow time for the Commission 10 re b a final decision m
Docket No. 15711, which involves similar issues. On the same dau the ALJ issusd Order
No. 2 in this docket, granting the General Counsel's motion for good cause and canceling the
hearing oo the merits scheduled for October 21, 1996,

On October 23, 1996, GTE-CC and the General Counsel filed 2 joint motion requesting the
ALJ 0 reconsider and modify Order No. 2, and requesting a prebearing conference w
establish 2 pew procedural schedule. On Ociober 24, 1996, the AL granted the joim
motioa.

The prehearing confersnce convened on November 6, 1996, and on November LS, 1996, the
ALJ issued an order adopting the revised schedule agreed to by the parties.

11. Ou November 25, 1996, AT&T filed & latc motion o intervens (o this proceeding. The ALS

12.

issued Order No. 5§ oo December §, 1996, denying ATAT s motion W intervens. ATET
appealed Order No. S on December 9, 1996. AT&T's appeal was devied by operation of

law.

The first bearing on the merits coavened on Decerober 17, 1996, aud coacluded on the same

3, On Jauary 9, 1997, SWBT filed 2 lezer requesting thar this case be consolidated with

Daocket No. 16658 and Docket No. 16744,

4. The ALJ deaied the motion 1o consolidate oo January 27, 1997.

15

On February 11, 1997, the ALJ abatad this docket pending the resolution of certified
questions in Docket No. 16658 and Docket No. 16744,

16. The Jommission issued an order oa issucs centified w it in Docket Nos. 16658 and 16744 oo

March 14, 1997.

17.  Ou April 1, 1997, the ALJ by order requested that the parties wommeot oo the affiliate issue

raised by AT&T in Docket No. 15711. On April 15, 1997, the Geoeral Counsal resjondec
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1.

2L,

3.

wmq.nimmnummmmmumuwmmwmwm
No. 15711,

A pretearing coaference coovened co e 18, 1997, Al the preheanng conference, AT&T
re-urged I modon (0 intervene.

ThMqudATiT'smuhmmmlmﬂ. 1997. Lo that order, the ALJ also
rﬂﬁdﬂﬂ:ﬂﬁmmlﬂuhﬁu{hﬂwnq‘ﬁyhm‘l ruling in
Dockst No. 15711 1o mis c=e. mmmmmmmumwuc
Docket No, 15711 oo Juoe 25, 1997,

Oo huly 17, lm.mwmmumusmmorsw:mmm
mﬂhmh:ﬁuﬂumcmmwmﬁ{@

mmzl.xm.uwmmm 12 esblishing a procedural schedule 1 address
ummmwwumummmmhpLMm
guard againgt anti-compedtve pracicss” @) If so, what safeguards are sppropriat? ) Is
the Cocmmissicn’s determinagion in 15711 relevant (o this procesding? (4) 1f 50, bow should

the uling be Emplemensed in this proceeding?

umm::u:mbmmmmm 11. 1997, and conchaded August 12,
1997.

Briefs were flled oo Angust 20, 1997, exd August 27, 1997.

GTE-CC's Applicesion

24,

Gﬁtﬂmmm&mﬁ:ﬂmmw“pmmw
mm&wmnﬁmusm.amsw. Spriny/United and
Cenus) in the State of Texas.
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24s. Oo October 30, 1997, Docket No. 18146, Application of GTE Communications Carporarion
Jor a Cornficase of Opevaning Authoriry in SWBT. Spriny/Unites and Centel Service Territories
iRe: Docker No. 16495), was created and severed from th . docket. Docket No. [814€
coocerns GTE-CCs application for a COA in SWBT, Sprint/United, and Centel service

:

FEFRRERERERELE
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Competitive Safeguards/Afflliate Issues
39. Deleted
40. Deleted
4l. Deleted
42. Deleted
4}, Deleted
44, Deleted
45. Deleted
46. Deleted

IY. Cesctusions of Lav
1. GTE-CC is a telecommunications provider s defined in PURA § 51.002.

2. The Commission has jurisdicdon md amheriry over dis procesding pummex © PURA
§§ 14.001, 52.001, 54.001, and 54.102-54.111.

3. The Commissicn provided adequate notice of the application xd proceeding o coampiiance
with PURA § 54.005 andd P.U.C. Proc. R 22.54.

4, Good causs exiss to extend the 60-dsy application-procewsing deadline specified by PURA }
54.103.

5. PURA §§ %4.102-54.110 and P.U.C. SunsT. R. 23.38(c) provide the criteria for determining
whether 2 COA application should be gramad.
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Sa.

ﬁi‘

10.

11.

12.

13.

14,

A biteral reading of PURA § 54.102(3) indicates the “In licu of” language ln the provision
means that as extity cannct possess & CON and & COA in the same territory. To read PURA
§ 54.102(a) otherwise would lead w a0 abaurd result.

GTE is the parent company of GTE-CC and GTE-SW, and effectively is both the applicant
seeking the COA in this docket and the bolder of the CCN in the service territory in which
the COA is sought. :

Based on the foregotng findings of facr and conctusions of law, GTE-CC's application for 1
COA in GTE-SW service territory is demied, baving failed 0 satisfy such sections of PURA
as 51.002, 54.001. and 54.102(a) prohibiting am entity's bolding of 3 CCN and a COA io the
same service territory, '
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V. Ordering Parsgraphs
L mwin&uurmc:ru-mhhm-swmm is deried.

1. Anuumm.wmmﬂwikmwﬂm.umwuomw.w

mmmmmﬂmwwmm,uncmmmmmaﬂ
for want of merit.

SIGNED AT AUSTIN, TEXAS the ,343%‘., of November 1997,

PUB COMMISSION OF TEXAS

'}i\w\«\ \u

PAT WODD, [T, CEAIRMAN

LAlat.

MMISSIONER
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