
. - .... , 

JA_MU I , MYC:t 
lill iAN Ho l l llAU 
"'-'~L,I(.N 1\.,lUAIIID 
CUI.Aaltllll C. .O.KtUt 
.-.c ...... •o • · . -.. o~ltii.A.N 
""l'fC .. Co CUflf .. IMOHAW 
IIJol.""" Ao Ot NCO 
, ... o.,.....w . ~oac 

.,LI.JAW .. , .. CCIII 
•AOC 1., M0 1¥'!ilt0 
,t.Mt!l ( , M.Atlltt .. 
lll tCMA•O O, Mlt'-.aO"' 
.utG.Cl..A • · MO*••aow 
.....,rry " · • . ,.ItO 
MtCMA CI. ,.., ""CTIIIO 'II•CH 

0 AV10 ' " ~WCI.I. 
W.U.-I.A.M O, ••UYOM 
C-AJtOLY'N a, II.AC.~C: 
OOVO\.Aa I . ttOKIII'fl 

·~"'· ""-... 
"01Utf " · IWltH 
C 1>1 UI'YI. 0. tr U.ut'f 

Ho,.,.rNo G,.ccN SAMe & SMITH 
ltfltO P'C: •• IONAL AaeOt:IA110 H 

ATTOIINCYS AND C:OUNIU:I . .OIII 

IU IIOUI H C:~LHOUH ·l~Ctl' 

~1n orrJCc aox .,_.. 
TA\.LAHA.S8CC . f'LOIIIOA:ae:at 4 

ll tot 111•7100 

rAA te.o•••..._.••• 
,.o\l. l lac)t •ta.JA-15 

Wr1~er'a Direc~ Dial "o. 
(904, 425-2313 

Nove.bar 17, 1997 

Hs. Blanca s. Bay6 
Director, Recorda & Reporting 
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ORIGINAL 
BUOltll 1'1111 I'LOltiDA POBLIC BllltVICE C01oti88IOII 

Docket No. ~7 1056-TX 
In ro: Application ! o r certificate 
to provide alternative local 
exchange telecoaaunications 
servic e by Sellsouth BSE, I nc. Pi l ed : Oecombor 17 , 1997 

ICCI'8 ltBBPO.BB Ill OPPOBI'!IOlf TO 
BBLL800'l'B SBB'B lCOTIO. TO DI8.1CI88 

MCI Telecc:.uunications Corporation ("MCl T" ) and MClmetro 

Access Tranamission s ervices, I nc. ( "HCi a" ) (collectivel y "MCI") 

hereby res pond to the Motion to Dismiss ("Mot ion" ) tiled by 

Bsllsouth BSB, Inc . ( "BSJ:" ) on December 5, 1997. The Motion 

s hould bo denied !or tho r easons set tor t h ~10\1. 

BACICGROOND 

1. The underlying premise -,r SSE's Motion is that MCI's 

standing t o prot es t the proposed gra nt to BS£ ot 11 cort iticote 118 

an alt ernative loca l exchange company !ALEC) and the commission's 

considoration o! BSE's application a r e gc•verned e;(cluaivoly by 

s t ate law. Because BS£ ia an atfiliote o ~ BollSouth 

Teloco111111unic:ations, Inc. ("BellSouth"), l1owover, the Commission 

is obliged t o give consideration to Section 251 and 252 of the 

Teleco111111un ic:ati ons Act ot 1996 ("Act "), lr addition to the 

certif ication proviaions ot Choptor 364, in granting a 

certi f icate to BSE. The Act imposes certain logal obligations on 

Bellsouth a nd confers certain leqol rights on MCI. In the 

service territor y or the incumbent BellSouth, the only purpose of 

BellSo~th'a s ham CLEC ia to circu11vent BallSouth's current logol 
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~nd contractual obligations. When the interplay between federal 

and state law is oonaide.red, 1 t 1e ole t that MCI has stdnding to 

protest t he qrant ot a certiticato which authorizes BellSouth to 

circuavent its obligations. 

2. HCI concedes that section 364.337(1), Florida statutes, 

provides that the criteria tor the grant of a certificate as an 

a~ternative local" exchange carrie.r oro "suUicient technical, 

financial, and managerial capability" to provide such service. 

HCI is not challenging BSE's technical, financial and man;,gorial 

capability. 

3. HCI'a proteet does not challenge the Coa.lssion's 

action in 9ranting BSE a ce1~iticate to provide service outside 

of the service territory of BellSouth in its capacity as an 

inc\.IIRbont locol oxchango ourior (ll..eC). 

4. MCI's proteet ~ chal'onge tho Commission's action in 

granting BSE a certifi cate that porm1ta BSE to operate as an ALEC 

in the service territory currently se1ved by BellSoutb in its 

c.apacity as an ILEC. MCI tiled its p·:otost because this portion 

of the proposed order would allow Bol )South to circumvent 

prov. e i ons of the TelecoMmunications Ac~ of 1996. Basad UPQn the 

provisions of the Act, HCI requested that thie Commission 

determine that any certificate granted to BSE must oithor (1) 

restrict BSE from operating as an ALEC In the serv ice territory 

of BellSouth, or, in tho alternative , (iii determine that whon 

BSH doee provide service in tho territory of BellSouth that it 
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will be subject to all of tho duties and obligation•• oc the 

inoun~tHJnt LEC, Bell south. 

nNtPXI'Q 
5. sse correctly states tho general rule regard ing 

standing i n Florida administrative proceedings, but misappl ies 

that rule to tho facts of this case. In order to have standing 

to request a forma l proceeding, HCt must show: (1) that It will 

sutter injury in tact which is ot sufficient immediacy to entitle 

it to a formal proceeding; and (2) that the injury is of a typo 

or nature which the proceeding is designed to protect. Agrico 

Chemical Cq . v. DepArtmont ot £nyirgopentol Requlotion, 406 So . 2d 

478, 482 (Fla . 1st DCA 1981). HCI moots both branches o! this 

test. 

In~ury of suttioiont Iamediaoy 

6. MCI suffers an immediate inju.~ when BSE is granted a 

certificate by the Commission which author.zes BSE to operate as 

an ALEC in the service territory ot Bollsou·:h the ILEC. Under 

such circumstances, BSE serves no purpose rther than 1tllow1ng 

Bellsouth to ciroUJIIvent its legal obligatinns to HCI. Eithe·: 

(a) BSE will charge the exact same rateo to.· retail services as 

BellSouth, in which case what is BSE's purpoae; or, (b) BS£ wi l l 

charge a lower rate, in which case HCI is immediately harmed 

because the wholesale discount on tho lower rata io not available 

to HCI. Unless 8SE is a terce and plana to charge rates which 

are identical to BellSouth's, tho f irst customer BS£ a.orvee will 

.• ,,.,... 
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hana HCI becauae BellSouth will have circwaventud ita legal 

obligation• to MCI. 

7, Tht florid• QQurta ~avo to~nd that when thoro is a 

regulatory acheae which prohibita an entity from engaging in 

specific activity, the grant t o such an entity of a certificate 

to engage in the prohibited activity is an immediate injury to 

those who are entitled to the protection of the requlatory 

schema. ita, florida Medlqal Asaogiotloo y. Daportmgnt ot 

Professional Regulation, 426 So.2d 1112, 1114-1115 (Pla. lst DCA 

198J). By the ... e raaaoni09, when there is a requlatory sche.ae 

which requires an entity to coaply with specific obligations, the 

grant ot a certificate which allows the ent:ty to circuavent 

those obligations is an iaaodiate injury to the obligees. In its 

motion to dismioo, BSE ototoo that MCI'G stan~ing must be 

predicated upon a tinding that MCI 'a "'obstantial interest& die tor 

from the intereata of the public genorall). (Hotion to Disaisa, 

pp. 2-J) Obviously HCI's rights differ froa those o f the public 

generally. HCI has apecific contractual anJ statutory rights or 

access to 8ellSouth'a network and norvices which are n~c aharod 

by the public generally. 

8. The 1996 Act reflects Congress' racoqnition that 

competition in the local telephone market would take years to 

develop (and in aoae areas aight not develop at al l) it local 

entry required each new entrant to repl icate the loc a l services 

intrastruoture network. Accordingly , Section 25l(b) or the Act 

imposes Vllrioua duties on all LI::Ca. Section 2!H (c) or tho Act. 

...... ' -4-
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imposes adcUtlonal duties on incumbent LEes such as BellSouth . 

Among these additional duties, ILECB have the duty t provide 

unbundled access to networ.k elements. The Act requit s that UN£& 

be provided on terms that a r e just reasonable and 

nondiscriminatory. S25l(c) (3). Under the Act, AL£Cs have no 

obligation to provide unbundled access to network elements. 

Thus, it BSE is permitted to function as an ALEC while operating 

in the servi ce territory ot 8al1South, it can avoid the 

imposition of this duty. Telecommunications facilities and 

equipment which would have been part o! BellSouth's network co~ld 

be transferred to BSE in an attempt to prevent ALEC& !rom 

exercising their right to unbundled access . 

9 . The Act also imposes the duty "to offer for resale at 

wholesale rates any teleco~unicatio~o service that the carrier 

provides at retail to subscribers who are not telecommunica.t ions 

carriers ...• " SS 25l(c) (3) and (4) . The Act prohibits ILECs 

!rom imposing a ny unreasonable or disc rimi natory conditions on 

the resale of such aarvices. S 25l (c)(~) (8 . Section 252(d) (l) 

of the Act , in turn, mandates that the who'.esale rates charged 

under Section 25l(c) (4) be based on retail rates less "the 

portion thereof attributable to any marketi1g, billing, 

collection, and other costs that will bo avoided by tho local 

exchange carrier" in providing the services at wholesa le rather 

than retai 1. 

10 Since the wholesale rate is based on a discount oft or 

the monopoly's retail price, new entrants using resale cannot 

....... 
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exert competitive prassure on the wholesale rate. Ir lood, if tho 

incumbent monopoly raises ita retail rate, the wholel .do rate 

will necessarily increase proportionally. It BSE is allowed to 

resell BellSouth's services in BellSouth's territory, ALEC• 

relying on resale still will not be oble to influence the 

wholesale rate, but thi wholosalo ~ate will not b6 linked to 

BSE's retail rate. Thus, ALECs wi l l be aubjeot to price squeezes 

and unfair competition. BSE can keep competitors out of the 

resale market by selling at a price that merely covers its coat s, 

while BollSouth continues to make profits off of both ita retail 

and wholes~le services. 

11. rf BSE is allowed to resell BellSouth'a services in 

BollSouth's territory, not only would c~mpotitors be subject to 

price sque~zos, but tho wholesale prices available to ALECs would 

never decrease. Under the statutory scheme c~oatod by the Act , as 

BellSouth lowers its retail rate in response tc competitive 

pressures, such as competition from AL£Cs using their own 

facilities or unbundled network elements, wholt rsale rates charged 

to ALEC& de~reaae. Having a BellSouth ALEC, however, would 

rel ieve BollSouth of any incentive to over lower rates. Any 

members of a service category who are likely to move t o compotin~ 

carriers, for example, high-end residential customers, could be 

targeted by BSE, while BellSouth's retail rates (and hence, 

wholesale rates) tor tha re11aining custome rs stay the same or 

even increas~o . 

... .,., 
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12. In addition to allowing BollSouth to cl ·cumvont its 

obligations as an ILEC, it BSE is allowed to opet ,to as an ALEC 

in BollSouth•s territory, it will result in siqniCicant customer 

confusion and abuse ot market power. BellSouth BS£ intends to go 

into busine3a as "BellSouth Bs&u. It intends to market under the 

name BellSouth. It intends to use the BellSouth logo. It 

intends to market in the area currently served by BcllSouth in 

its capacity as an IL£C. 1 Clearly, BellSouth BSE's cuetomers 

will porcsi.ve BellSouth BSE, Inc., to be the same entity as 

BellSouth. Besides c:onte.rring it. name on tho subsidiary, 

BellSouth ~111 be the source of both capital and the management 

expertise ot BellSouth BSE. Further, Bcllsouth does not intend to 

charge BellSouth BS& tor the right to use the BellSouth name and 

logo. 1 Certainly BellSouth has no intention ot allowi ng other 

ALECs this privilege. The Act was dos~~ned in large part to 

prevent incumbents from abusing their mark • t power. Under SSE's 

proposal, h.owever, BSE would have all o f th e bene·(ir.a of that 

market powetr with none ot tho restrictions . 

13. BorllSouth'a attempt t o circumvent tho Act by using tho 

d-:1v ice ot a subsidiary is not unique. Rece.lt 1 y, regu l.a tors 

elsewharo have taken measures designed to prevent ILECa from 

ualng aubsidiar\ea to avoid their obligations. On Nove mber 20, 

1 ~November 5, 1997, Traneor i pr. of Teetiaony o f Robert c. 
Schoye, tD908 16-26, Docket No . ~7-361-C , Before tho South 
Carolina Public Service Commission. 

1 ~· at pp. 17 and 25 • 
..,,., 
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1997, tor ex-ple, the Toxaa Public Utility Corr•iasion denied GTE 

comaunication Corporation'• application to oper to aa a CLEC in 

tha territory ot GTB Southweat, Inc., ita aCtillato loc4l 

exchange carrier. Texaa Public Utility commission, oookot No. 

16495. 

14. For the reaaona diaouaaod above, if BSE is granted a 

cer tificate by the CoaaLaeion which authorizes BSE to oporato aa 

an ALEC in tho service territory ot BellSouth tho lLEC, the harm 

to HCI is ot sufficient i ... diacy to give HCI standing in this 

matter. 

Injury That The Proceeding Ia 
Deaigned to Protect 

15. Congreaa underatood that ILtCa would rotoln strong 

incentives to obatruct their prospaotivo competitors' ortorts to 

ontar tho local aarket. In particular, Congress rocoqnized that 

allowing ILECs to dictate tho ratea, taraa. and conditions upon 

which their proapective co•petitora aay access tho IL£Ca' 

bottleneck facilities would atitle competitJ~n juat as auraly as 

atatutory or rogulatory roatrictiona on ent1~. Therefore, tho 

Act contains a number ot provision• specitic,lly designed t o 

provent incumbents trom acting on their built- in incentlvea to 

prioo now entrants out of tho market by charginq unrooaonablo 

ratoo or imposing unreaaonable raatrictions and di acrl~inatory 

conditions tor interconnection, network olomonto, roaalo oc 

incumbent oorvlcoa, and other atatutorily aandated toraa ot 

coapetitiv6 acceaa. As diacuaaed above, tho Act waa doa iqned in 
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largo part to prevent incumbents tro111 abusing thoir mark at power. 

Under BSE'• propoaal, however, BSE would have lll of ~he benefits 

of that IIIArket power with none of the restrictions. 

16. BSE argues that MCI does not havo an it.i:oroat under 

Section 364.337 in baing protected from the licensure o! A locAl 

competitor who is an affiliate of An ILEC. This is not 

controlling, however, given the existence of tho !adoral statute 

which qrants MCI specific rights which would be violated by 

granting suoh a certiticate. In florida Medical Allociation y. 

Qeptrtmpnt of Profaaaional Regulation, 426 so.2d 1112 (Pla. 1st 

DCA 1983), the court specifically hold that tho "zono of 

interest" inquiry is not li111itod to tho &t..ttuto under which 

liconaure is authorized. 

Neither Shored Soryices (426 So . 2d 56), 
aupra, nor Agrioo Chemicpl, upon which it 
reliea, ia authority tor ~~e proposition that 
the basis for atanding must ~e found within 
the particular atatute being l ~plomontod by 
tho agency action. 

~ at 1117-1118. 

In this caae, the federal statutes impoai •g obl igations on 

BollSouth and conferring rights on compoti ~ora such as HCl arc 

~ufficient to cantor standing. 

17. Section 120.13(d), Florida Statutea, apeciCically 

provides that: 

ltJJJIIJ I 

Notwithstanding tho proviaiono o! this 
ahaptor, in i~plementlng the 
Tolocommunications Act or 1996, Pub. L. No. 
104-104, the Public Sorvioa Commission lo 
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authorized to a11ploy procedures co.aht one 
vith that act. 

The Act imposes obliqations on BallSout:h and conrors riqhto on 

KCI. KCI submits that the Commission has authority under Chis 

section to permit KCI to participate in BSE's cortitication 

proceedinq to the extent necessary to protect its r ights under 

section 251 and 252 ot tho Ac t. 

WHEREFORE, tor the reasons stated above, BSE's Motion to 

Dismiss KCI's protest must be denied. 

RESPECTFULLY SUBMITTeD this 17th dey or December, 1997. 

HOPPING GREEN SAHS ' SMITH, P. A. 

By: ~~0. r-

and 

Ric~ard D. Molson 
P.O. ~OX 6526 
Tollahh~see, FL 32314 
(850) 42. -2313 

THOMAS K. BOND 
MCI Telocommuricotions Corporation 
780 Johnson Fe~ry Road, Sto. 700 
Atlant:a, GA 30: 42 
(404) 267-6315 

Attorneys for MCI 
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gBTIFICATE OF SE'RV'JCE 

I HEREBY CERTIFY that a copy ot the foregoing was furnNhed 
to the fol lowing parties by U.S. Mail or Hand Delivery (• ), .his 
llSh day of Decemb9r, 1997. 

BellSouth BSE, Inc. 
Patricia Cowart 
2727 Paceo Ferry Road 
suite 1100 
Atlanta, GA 30339 

Kim Pefla ( * ) 
Florida Pu.b.lic Service Couiaaion 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Suite 370 
Tallahassee, FL 32399 

Joseph A. McGlothl i n (•) 
Vicki Gordon Knu tman 
117 South Gadsden Street 
Tallahassee, FL 32301 

Martha Brown ( *) 
Plorida Public Service Commission 
Division ot Leqal Servlcen 
2540 Shumard Oak Boulevard, Sto. 370 
Tallahassee, FL 32399 

Mark Herron (*) 
E. Gary Early 
Akerman, Senter!itt & Eidson , P.A. 
216 South Monroe Street 
Suite 200 
Tallahassee, FL 32301 

Robert G. Beatty (* ) 
Haney B. White 
c/o Haney H. sims 
150 South Monroe Street 
Suite 400 
Tallahassee, FL 32301 

~or-
Attorney 
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