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BEFORE·.THE -FLORIDA PUBLIC SERVICE COMMISSION 

In re: _ Peti ti~T1 of IMCiAgrico 
Company for a Declaratory
Statement Col'}firl'ning Non.;,; 
JurisdictionalNature of Planned 

DOCKET NO. 971313-EU 
ORDER NO. PSC-98-0074-FOF-EU 
ISSUED: January 13, 1998 

Self-GeneratiOn 

The following Commissioners participated in the disposition of 
this matter: 

BY THE COMMISSION:' 
:;·::; 

JULIA L .. JOHNSON, Chairman 
J. TERRY DEASON 
SUSAN F. CLARK 

JOE GARCIA 
DIANE K. KIESLING 

GRANTING INTERYENTIQN AND DENYING 

On October lo', ].-99?,_ ~IMC,...Agrico Company (IMCA) filed a 
petition for declaratorystatement (Petition). The Petitioner 
asks us to·i~sut'_! a.nprderdeclaring that planned self-generation 
and transmiss~on·tac~1itie.s w~ll not result in a retail sale, 
cause IMCA ()r i't.S lessor to be deemed a public utility, or 
subject IMCAor its lessor to our regulation. On October 20, 
1997, IMCA filed a request to address the Commission at the 
agenda conferente~t which the decision on the petition was 
considered~ · · . ·· 

On October 30, 1997, Tampa Electric Company (Tampa Electric) 
filed a Petition for Leave. to Intervene and Request for Hearing, 
Answer and'Request for Hearing, and Request for an Opportunity to 
Address theCommis$ion. · 

On November 12, 1997, .IMCA filed a Response in Opposition to 
Tampa Elec_tric Company's P~titlon. to Intervene and a Motion to 
Strike Tai'npa.Electrj_c Cc;,rnpany's Answer and Request for Hearing. 

On November 14, 1.997, Florida Power Corporation (FPC) filed 
a Petition for Leave to Intervene. 

OOCUHENT NtJHBG~ -DATE 
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on N()vember J9; 1997, Florida Power and Light Company ( FPL) 
filed a R.etition fo; Leaye •.to Intervene or Motion to Participate 
Amicus Curiaf;l in Docket.No. 971313-EU, and a Motion to Dismiss 
IMC-Agrico's.Petition for Declaratory Statement. FPL filed its 
Amicus Curiae Memorandum on November 24, 1997 • 

. . . 

on Novemb.'er ,19, 1997, Tampa Electric filed a Memorandum in 
Oppo~ition toiMC-Agrico's Motion to Strike Tampa £lectric 
Company's Aris~er and Request for Hearing. 

On Novernber21, 1997,. Peace River Electric Cooperative, Inc. 
(PREC) filed a Petition to ·Intervene and Request for Hearing. 

;·.:··: ··'. ··.: '· '"' ,. ... . : -

On December·l, 1997, IMCA filed a response in Opposition to 
FPL's Petition to Intervene and Motion to Dismiss. 

The follo~ing were.•filed after December 1, 1997: 

FPL' s Motion•, to Address the Conunission; IMCA' s Response 
in Opposticm to Peace River Electric Cooperative, 
Inc.'s P~t;.~ic:m to Intervene and Request for Hearing; 
IMCA's .Re,sponse to Florida Power and Light Company's 
'\Amicus •. Curiae Memorandum"; Florida Industrial 
CogenerationAssociation's Petition for Leave to 
Intervene; Petition of Florida Global Citrus, Ltd. for 
Leave to Int~rven•· 

The project at issue is described as a plan to construct and 
operate a naturalgas-fired combined cycle electric generating 
unit and 69 KVtra.l'}sR\ission line to provide electric power for 
IMCA's mining and processing complex in central Florida. 
Pursuant thereto, ,lMCA will organize a wholly-owned subsidiary 
into which assets. including land, rights of way and other 
property to be u~fect.in the project will be placed. The IMCA 
subsidiary and Duke Energy Power Services LLC (DEPS) will 
organize a.partne:r:ship (O)':equivalent entity) as co-general 
partners to whichboth will make equity contributions. 

The partnershipwillde~ign and construct both the 
generating unit ari<i.'t::ransmisslon line and lease undivided 
ownership interc=sts' in,~the, project to, respectively, IMCA and an 
Exempt Wholesale Generator .. (EWG) that will be an affiliate of 
DEPS. IMCA and DEPS.currently,envision that the Power Plant will 
have a total net gener,ating capacity of approximately 240 MW, but 
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are also c6njiderin~ the possibility of constructing ~ larger 
project. 

As a re'suli, of,,t:he two lease arrangements, it is intended 
that ·IMCA will provide self-service to the extent of its current 
expected .I:'equiremE!nt of .120 MW and that the EWG will sell the 
remaining output into the wholesale market. To that end, 
petitioner li,sts various . parameters expected to govern the IMCA 
lease wheri ffnalized'as well as various filings which will be 
made to secure'EWG status for the DEPS subsidiary. 

Tampa Electricpharacterizes the proposed arrangements as a 
subtt;rfuge r~fail sale which would create a territorial dispute 
as to \<fhc:ishouldservfce IMCA, a current interruptible service 
customer ofi'I'arripa Electric. Tampa Electric also asserts that 
riiore facts thanthose provided by petitioner are needed for us 
either t() act pn· .. the· petition or to differentiate the allegedly 
non-jl]risdictlorial: ar.I:'angements described therein from a retail 
sale subject,· t() o~r jur'isdiction. Further, Tampa Electric 
asserts standing ,to intervene in that it will, it states, suffer 
injury that is both ~lJ.fffcient to entitle the·Company to a 
Section 120.S7 hearing' and.of a type which the hearing is 
designecj to protect~.· C[sic; .s..ru:., n. 1, supra 1] 

That i~jurywould assertedly include loss of revenues from 
sales to IMCAofat. least $12.3 million in annual retail base 
revenu.es and the' strandiJ1g ·.of investment in transmission and 
subtransmt'ssfori toservE!. the delivery points of IMCA. 

FPC argues,slmilarly, that insufficient fact~ are provided 
in IMCA's ~e1:ition for us.todecide whether the arrangement 
proposed is .::JeJ.f:--:generatiqn or a retail sale. Like Tampa 
Electric,<>FPC asserts that lt.s substantial interests will be 
affected ~ecause of los~~f revenues from sales to IMCA and the 
uneconomic duplication of FPC's existing generating and 
transmission f~citities. FPC .notes that it received revenues 
from IMGA in the c:unOunt of $20 .B million for the sale of 
522,000,000 KWHof:energy for the 12 months ending September 30, 
1997. . .. 

FPL (;lcknowiedg'esth~tiMC:._Agrico is not a retail customer of 
FPL, but alieg~s:that ii'IUriediate adverse impact on FPL's exclusive 

·right to provide retail electric service would result because of 
the precedent that our issuance of this declaratory statement 
would establish. FPL alternatively seeks to participate amicus 
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curiae if it is. denied intervention. FPL' s Motion to Dismiss 
a~·serts that\t!le P~:!tition for Declaratory Statement should be 
dismissed because- it seeks a declaratory statement as to parties 
other than IMq~Agrico'and because there are insufficient facts 
alleged on thebasisof which we can issue a Declaratory 
Statement. 

,· 

Tampa Electric's Memorandum in Opposition to IMC-Agrico's 
Motion to Str~ke Tampa Electric's Answer and Request for Hearing 
once again a,ddresses,_. inter alia, the claimed insufficiency of 
the facts in the,petition as a basis on which we can declare the 
proposed arrangement to be self-service rather than a p:cohibited 
retail sal~. ·· 

PREC' s Pet.ition and Request for Hearing are similar to those 
of Tampa Electricand FPC. 

DISCUSSION 

Because there \l{ill·_normally be no person, other than the 
petitioner~ whowill'beaffected, the right of persons affected 
by agency action to a '120. 57 hearing is generally not implicated 
under Section 120. 565 petitions for declaratory statement. 
Florida OptometricAssociation v, Department of Professional 
Regulation, Board of'QptiC:ianrv, 567 So. 2d 928, 936 (1st DCA 
1990). _Noneth,eless1 that general observation by the Court in 
Florida OptOmetriC does, not absolutely preclude intervention in 
declarato]=Y statement proceedings. Both the petitioner and those 
seeking inter:y~ntion, excepting FPC, cite Agrico Chemical Co, V, 
Department, of-Enyironwmtal Regulation, 406 so. 2d 478 (1st DCA 
1981) as the prC)per standard to apply. In Agrico, the Court held 
that standing_:to participate in an administrative proceeding as a 
party_whosesubstantial interests will be affected by proposed 
agency,actionrequiresone to show 

l} t:hat<he will suffer injury in fact which is of 
su~ficie11,t Immediacy to entitle him to a section 120.57 
hearing, and · 

2) · thath:is sub~tantial injury is of a type or nature 
which_the- proceeding is designed to protect. 1 

Ifis.assumed.that.the Court meant "protect against". 
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406 So. 2d~ar482~ 

In its Response to both Tampa Electric and FPC's Petition to 
Intervene, lMC"""Agrico .argues that neither prong of the Agrico 
test is met. IMC~,Agrico notes that 3-4 years will pass before 
the plant is })uilt .and concludes therefore that the injury is 
neither immediate~nor of the type a declaratory statement 
proceeding is designed to protect against. 

---·- - -' 

In this c~se, ,ho\olever, petitioners for intervention allege 
more tham the mere economic losses from lawful self-generation 
found to be·insufficient to create standing in Order 16581, cited 
by IMC-Agrico~ 2 .·.·.• Intervention petitioners allege here that 
issuance of thegeclc:tratory statement is sought on the basis of 
insufficient .. facts necessary for us to know whether the resulting 
project will be.self-,generation or prohibited retail sales. 
Therefore, interventionpetitioners assert that if the 
Declaratory Statemerl,t is .issued, territorial disputes, stranded 
investment ill'ld: unwi:lrrant.ed costs to the companies and their rate 
payers will result.fr.orn those unlawful retail sales. 

Where ourt()l'lg-standing policy requires public utilities to 
anticipatet~l:rit()rialdisputes and bring them to us for 
resolutie>n, .it w.ould·l.)e incons.i,stent to characterize these 
allegations as lacking ''immediacy". Moreover, where IMC-Agrico 
seeks a disclairner.of our jurisdiction pursuant to Section 
366.02, Floridct ~t;atutes and a major focus of the regulation of 
public utilities.'pur!3uant to Chapter 366 is the prevention of 
uneconoxnic duplicat.ion of utility facilities, it would be 
inconsistent to say that the 120.565 proceeding is not designed 
to protect against .the type of injuries alleged or that those 
injuries lie outside the zone of interest of Chapter 366. 
Accordingly, .we find that Tampa Electric, FPC and PREC have 
standing -to 'p(lrt:fcipat'e in .these proceedings as parties. FPL, 
whose more speculative intervention claim is based on concern for 
the precedent e~te~blished,·will .be permitted to participate as 
amicus curiae, rat!1erthan. .as an intervenor. Order No. 16581, p. 
2. Accordingly(,·IMq..,Agz-ico' s Motion to Strike Tampa Electric's 
Answer and Request for.Hearing is denied. Fl?l .. ' s Motion to 
Dismiss IMC--At)rico~s Petition is also denied. We believe that 

2 Inre: Petition Qf-~Qnsanto Company for 9 Declaratory 
Statement c6ncet'ninq·the Lease Financing of a cogeneration 
Facility, Docket~No~ '6012S7EU. Order 16581, p. 2. 

--'------• 



.. 

ORDER NO. i?SC-98-0074-FOF-EU 
DOCKET NO. 971313~EU~ 
PAGE 6 

the mere description of an ownership structure and the effect of 
petitioner'sactiV'ities on elements of that structure does not 
make the petition improper for seeking a declaration as to third 
parties. For example, a request for a declaratory statement to 
the effect that no sale to the public takes place does not make 
members of the public "indispensable parties" or render such a 
petition d~fecti'J"e~ ·······•··· 

In Tampa Electi:icPetition to Intervene and Request for 
Hearing (Tampa Petition)·, Tampa Electric states that 

•••. IMCA'>s Pe~itie>'ri.for Declaratory Statement does not 
allec;Je facts·~pecific or extensive enough to warrant a 
determinationthatthe proposed transactions described 
in the petition would not constitute the retail sale of 
electricity~Joiithin Tampa Electric's retail service 
territOry~ · 

Tampa Electric then corrtinues as follows: 

A formal Pl:'C)Ceeding is pecessary to determine, through 
discovery, fhepresf!ntation of evidence and cross
examinati()n,,~he true nature of IMCA's proposal so that 
a clear determination may be made as to whether the 
proposed project will be owned and operated in such a 
way as to.~ffect the retail sale of electricity, 
contrary to the purpose and intent of Section 366.04, 
Florida Statcites. 

Tampa Petition, p. :'7~8. 

Whilethefir~t,of these:two statements is limited to a 
characterization a~ the factspresented in IMCA's Petition for 
Declaratory Statement, the second statement goes beyond those 
facts. We note t.hat Rule 25-22.022 provides for a heazing 
pursuant to, §l26;57<,without. specifying whether it should be a 
§120. 57 (1) hearing ·.where the facts are in dispute, or a 
§120.57(2} hearing.where the facts are not in dispute. We 
currently have the.discretion to conduct a §120.57(1) hearing, 
and so decide. .~;. ~~ Sans SoYc;i y. Division of Florida Land 
Sales, 449 so .• 2dJll6, 1119-1120 (lst DCA 1989}. 

In view of the above, it is 
. ... . 

ORDERED·by the Florida Public Service commission that the 
petitions to intervene of Florida Power Corporat-ion, Tampa 
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Electric Companyand Peace River Electric Cooperative are 
granted. It. is. f.urther · ,, 

ORDERED that the p~titions of Florida Power and Light 
Company, Florida Global Citrus, Ltd., and Florida Industrial 
Cogenerato:z: Association to participate as amicus curiae are 
granted. It is furthei 

ORDERED that the motions to strike filed by petitioner IMC
Agrico ana t_:he .Motion to Dismiss filed by Florida Power 
Corporation are: deni~d~. ··.It is further 

-:· .. ·.,·.·· ' , .. ·:··_: 

ORDEREDtf1at this.rnatter be set for a 120.57{1} hearing on 
an expeditedbasis. 

By ORDERottheFlorida Public Service Commission this lith 
day of January, ~~ : · 

BLANCA S. BAY6, Director 
Division of Records and Reporting 

Bureau of Records 

Commissioners Kiesling and Garcia dissented. 

(S E A L) 

RCB 

The Florid~ Public Service Commission is required by Section 
120. 569 { 1) , Florida _ Statutes, to notify parties of any 
admini:3trative hearing orjudicial review of Conunission orders that 
is available \lnder Sectic)ns .120. 57 or 120.68, Florida Statutes, as 
well as the PJ:O(:edures and'time limits that apply. This notice 
should not ·be c.onstrued. ,to i:n~an all requests for an administrative 
hearing or judicial rErview will be granted or result in the relief 
sought. · 
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Any I'art'y adversely affected by the Commission's final action 
in this mattermay'request: 1) reconsideration of the decision by 
filing a m6tion,for.rec6nsideration with the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 323.99...;0850, l<lithin fifteen ( 15) days of the issuance of 
this order <in· the form prescribed by Rule 25-22.060, Florida 
Adrninistrative· •. c.oqe; or. 2} judicial review by the Florida Supreme 
Court in the case o(an electric, gas or telephone utility or the 
First District, po~rt ·of. Appeal in the case of a water and/or 
wastewater utilit¥ by filing a notice of appeal with the Director, 
Division of )tecords arid ·reporting and filing a copy of the notice 
of appeal and· the ·filing fe~ with the appropriate court. This 
filing must b~c'Ompleted within thirty (30) days after the issuance 
of this order; J?Ursuant to Rule 9.110, Florida Rules of Appellate 
Procedure .. Th~ notice qfappeal must be in the form specified in 
Rule 9. 900( a);. F1cn·id'a Rules of Appellate Procedure. 
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