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AKERMAN. SENTERflrT & EIDSON. P. A 

ATTO~NEY$ AT I.A'*' 

f'~lt"C. I"~--~ ... •• 
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U • ¥fN•• fKI 'UI_.T 

Af'IIDTttt Ca-UJoll~ 

M.s. Blanca S. B.ayo 
Director, Rcoord.s & Reponing 
Florida Public: Scrvic:o Commission 
2S40 Shumard Oak Boulevll'd 
Tallahassee. Florida 32399-0850 

Re: Docket No...., 

Dear M.s. Bayo: 

I*'OOG I!Q ... ,.. 
~ ............... . 
January 16, 1997 

OR\G\NAL 

On behalf ofBeUSouth BSE, lnc. enclosed for filina in the above mereriCCXI docUt are 
lhe origlnal and :fifteen (IS) copies of tho Motion 10 Dismiss P.:tition for Lca\'C 10 Intervene filed 
by Teleport Communications Group md TCO South Florida. Also enclosed for ) 'OUC rccordl b a 
diskette eonuining the above "'foeueed dowmcnts fonnaued In Wonlperfcct 6.~. 

If you have any questions pleac call me a1 (SSO) 222-3471 . 11-mk you. 

ACK -,-
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APP _ --£Er.uEfmcd 

C·'F 
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WAS--
OTH ML 

Slnc:erely, 

~. ~~-~{_-~~~ 
1!. Gary l!arly ' 

DOCUMENT NU1'1flt:R·OATE 
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ORIGINAL 

BEFORE THE FLORIDA PUBUC SERVICE COMJ.OSSION 

In Re: Applic:llioo for cenificale 10 
provide ahernad~ local exchan&e 
lclecommunlcatioos lerVicc by 
BeiiSouth BSE, lne. 

Dodcet No. 9710S6-TX 

Filed: Jan111ry 16, 1998 

------------------~' 

MQDQN TO PISMlSS PETJ1JQN FOR !,FAYE 
m INil!RVENB fU fP BY 1E pPORI COMMUNICATIONS 

OROUP, INC. end ICO SotDJJ FWRIPA 

Pllr1I*Jt 10 Rule 25-22.037(2) and Rule 28-106.204, Florida AllmlniJIBiivc Code. BeUSouth 

BSE,lne. moves tbc Florida Public Sc:rvice Commisaloo (Commission) for an~ dismluina lhc 

Petition for J..eaw 10 lulcrn:oe fUod by Telepoft Communlcarions Group, Inc. and TCO South 

Florida (colloet.itVCly rtfatod 10 a "TCQ"). In support of this Motion. Bc:Jl:)outh BSE. lnc. ltllea 

as followa: 

I. On JanUIU)' 7, 1998, TCO filod 1 Petitio~> ror Lcaw 10 lnta'VenC dlrec1od 10 ~No. 

PSC-97-13-47-FOF-IX. That order gnantod 10 BelJSouth <'SE, Inc.. altcmative local cxdw1&c: 

telccommunlCI!ions service cer1i1ic:ate no. S2611Ubja:t 10 lhc te ms and conditions tct forth In that 

otdc:t. 

2. Rule 25-22.039, Florida Adm.lnisu.uvc: Code. •rovides that 

[p ]eaool. otbcr IbiD the oriai.naJ panics 10 a pend ina procccdiJla, 
who have: a substantial lntertSt in the proc:udina, and wtlo desire: to 
become pll1lcs may petli!oo lhc prcs!dina officer for leave: 10 

Intervene. PetitioN for lc.avc: to Lntcrve.no ... must conform whh 
CommiJAoa RuJo 2.S-22.036(7)(a). and must lndudc alleptloN 
P'1fldeul10 dc:moosltllo that tbc Lntcrvc:nor iJ c:ntltlod 10 participate: 
In the sn c ..... l;na a • matter of ODCIItitutiooal « ~ ri&ht or 
punaam10 Comm1aloo ruk, or that the subluntlal intertsll of the 
lnlawnor II'C IUbjoct 10 ~Of wW be atrcetod thTol.¢ the 
procodfn& ".III.Cn'aiOII IMc tbc cue a they find iL 

OOCUt'JHl "'"!'fR·OM£ 
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3. In ib petition, TCO alleg<:$ that, by pnling BeUSouth s o: E. lrlC.'s certificate. ils 

substantial intCTeSIS would be a1foctcd as followt: 

A1lowiDa 8e1lSouth to provide local c:xdllnge ICfViees as an ALEC, 
tJvoUab Ita affiliate BSE, in BeiiSouth'aiCtYice territory, will affect 
TC0'• substantial inu:resu by: (a) undmninina the lcpl relaliooshlps 
between U.ECa and ALEC. created under ChapiCf 364, F.S.and the 
Act; (b) allowing BeiiSoulh to lbccll~~elf of the lep.J obliptions 
impcllled on lLECa, ineludina BeUSoulb, under Cblpcer 364, P .S. and 
the Act; and (c:) JUbjcc:tlna TCO 10 antlc:ompc:tlUvc practloca, Wl1illr 
oompc:tltlon, unlawful crou-subsld.lzalloo aodlor prcdalory pric:ina by 
BellSoulbiBSB. Spcc:ifitally , TCO's ability 10 compete for and 
retain local exchange ICIV!cc customers and its subs1antiaJ in~ 
will be adversely affected If: 

(a) Bell South iJ able 10 cvado ill resale and provisioo of UNE 
obliaations under Cbepter 364 and the Ad by providing loc:al terVIcc 
in its semce territory lhtouab BSE; and 

(b) BdJSoulh, tbrouab BSE, iJ able 10 retain or capture' hiab-usc 
resideniW and c:ommercl&l =men throu&b dbcounted raw wblch 
arc below and the ndcl TCO msy offer after TCO iN;un the eoil for 
UNEa or tbc cost of Bell South'• v.~lcsalc rDW. 

TCO Pc:tilioo for Leave 10 Intervene, pp. S-6, 110. Soc alao T~l Petition for Leave to lntavcne p. 

4, fl. 

4. In detmnining whether TCO bas SWldin& to protest the ccrtlticatc granted to 

BeiiSouth BSE. Inc., the following observation provldct useful ,tuldancc: 

[N]ot cveryooc bavina an interest in the outoomo of a particulAr dispute over 
an ~~&CDCY'• intclpretal.ion of the law submitted to ib c:ba.ric. or the agcnc:y's 
application of that law in dctcrmin~ the riabts and intereStS of memben of 
the public, Is entitled 10 pertlc:ipatc u a petty in an odmlniJ1nlllvc prococdir'i 
to resolve that dispute. Were that no< 10, each intc:rcstcd c:itizlen could, 
mael,y by ocp tSiina 1111 inlc:rca1. paticip.sc in the qcocy'1 dfort1 LO govern, 
a result that would unq\ICIIlonably Impede the ability of the qcnc:y to 
f~tloo effic:lcnUy and Inevitably c:a111e an lDC.tc:aae In the number of 
li ligated d1Jputcs well above the number that administrative and appellate 
judges arc capable oJ handlina. 
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Florida Soclct,v gfOJltlyypglogy y. Swe; Bgent gfQp!Q!DCb'll· S32 So.2d 12 I, 1284 (Fla. !at DCA 

!988). 

5. 'JTCG'siJiandina, ifany,ln thlsllccnsinapnxcedina mll$1 be predicated upon a finding 

lhat its subswtllal inleRsta will be affected In Dlllllllc:r !hat difrc:rw from the: intcrc5t5 of the public 

gc:ncrally In !leCina lhat all applicants are =titled in IICCOI'Ciance with statutory requiremcn~ Florida 

Socjety ofQptbmpolQiY y, smo Board ofOJltgmctJy,IJIIIII at 1285. 

6. l1he applicable test for determining whether TCG's substantial lnttrem are or will 

be affected was inltialJy staled in AI'Jm Qcmjcal Co, v. Dciwt••cnt pff'.nyimompuol Bc:m•lgtjon 

406 So.2d 478,782 (Fla. 2nd DCA t98t),B:X.~ 41S So.2d 1359 (Fla. 1982) and 41S So.2d 

I 361 (Fla. 1982), and bas been consistemly applied by the cowu sinc:o lhat time. The • Agrioo test" 

Is as fo.!lowa: 

We believe that before ooe can be oonsi~'t'ed to hivt i wbsttiitiil ilitm$1 in 
the outcome of the proceeding he must sbo-v !) !hat be will sutTer injury In 
fact wbicb Is of sufficient immediacy to eu1. '1!c him 10 a Section !20.57 
haring. and 2) lhat bluubslantiAI injury iJ ofa !J"Pt:OT nature the pooeedlng 
Is dcsigoc:d 10 protect. 

TCO lw failed t:o Sllisfy both prongs of the AgrlAA test. 

7. No InJury In fact bas been all~ by TCO. TCO alleges that the grant ('f the 

cenlfic:ation will subject TCO 10 "anticompditlve praeticeJ, II!Jair competition, unlawful cross-

subsidization ancllor J'fcdalory pricing by Bei!Soutl BSE." TCG Petition for Leave to Intervene, p. 

S, ,10. The cxc.lusive remedy for TCG'a all~ Injury bas been provided by the Lcaislature in 

Chaptc:r 364, Fla. Sial. By Jaw, the Coaunlssloo b&l"contlnuina ovenlghtjurisdioction over cross-

subsidinuJon, predalory prielna, or other similar anti~mpctitive behavior and may lnvestiptc. 

upon compl4int or Its own motlon, allcptioos of JUdi pncticcs. • Sec, Socti.on 364.3381 (3 ), Fla.Stat 

3 



lrwmuch as Bell South BSE, Inc. bas not commenced operutioo In Florida, 'CO's allegations about 

anlicompctitivc IIDd unfair 11\tivitlcs 1ft, at best, prema1W"O. If and wbcn atJticompetilivc or unfair 

activities manifest themselves, a complaint alleaina such activities should be flied wilh tbe 

Commission pursuant to Section 364.3381(3), Fla. Sial. 

8. The leCOCid prooa of t.bt: Aarioo test Is wboe1hcr tbc type of lnjwy pled Is !hat which 

tbc applicable IWUie is iDtcDded 1o procec:t. The main lhnlst ofTCG's Petition Is the allegation !hat 

the grant of an al:tcmativc local exchange tclecommllllications servlc:e certi!iutc i:s violative of tbe 

FedCI'lll Teleco!IIIT\UIIications Ad.. See., TCO Petition for Leave to lntefvene. pp. 2-S, ,s.a. 

9. In additlcm. TCO alleaea that it wiU suffer purely economic clamages by BeiiSoulh 

BSE, lne.'s entry ln1o the marltet. TCO Petition for Leave to lniMYene, pp. 2-4 ,S-6. 

I 0. The geoctal rule In Florida wilh respc:Q to alleged economic lnjwy has been 

exprcsscd as foil ows: 

[I)n lic:enslng or permitting proc:ecdlngs a claim "f standing by lhird pnrtles 
based aolely upon CIXIIIOIJik: lnlerest Is not suffic.im• unless the permilliDg or 
Ucenalng statute contcmplaies consideration of sue t interests. 

Florida Modjgl A"'JSjatjon y. Depgrtmcnt ofPmfmjpMI Bcauh liml. 426 So.2d 1112, 1118 (Fla. 

I st DCA 1983) . . Sl:!: 111m Agrioo. muD at 482; florida Me<lir.!!l CmW;t y. Qcpgrtmc!!J pfHctal!b gOO 

RehAbilitative Servics:s .• 484 So.2d 1292, 1294 (Fla. I st DCA 1986) and 8pca Bgtgn Mouaolcwn 1. 

QcpMmenl ofBankina ADd f iMocq, Sll So.2d 106C, 1064 (Fla. 1st DCA 1987). 

I L Review of tbc statute authorizing the ccrti6caJion of altemalivc local exdlange 

telecommllllications compenics demonsttates that tbc Injuries alleged by TCO are not the type of 

o o o OI.A . .. , f_ .. _ ,_,___, ~ · .1-!..,._f mjllfl¢$ ""'! ""' ~ o -~""vo proccxnna was UQ•r- to protect. 

12. Subsections {I) llld (2) o(S«tion 364.337, Fla. Sial., wac intended to estabiUb 
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competition in the local cxcbanac tclccommunit:ations market. The Commission W1IS dinlded to 

"8JIIIl a certifiCIUI of autbority to provide lltcmatlvc local cxcbanp IICtVlce upon bowina that the 

applicant bu sufficient uchnical, financialllld ~~~~~~~~~&erial capability to provide such service in the 

geographic o.rca proposed to be saved • Section 364.337(1), FlL StAt. TCO has not alleged that 

Bell South BSE. lne.'sapplicatlon iJ deficient in any ofthe above respecu. 

13. ld a conseqiiCIICC, TCO bas failed to allege any injury of a type or nature thllt this 

type of udministrativc procccdliJ8 W1IS dcsigpcd to JXOICC'. As provided in Section 364.377( I), FIL 

SIAL: 

It Is r.bc jntcn• of !he t.cabla!vm that the Commission !ICt expeditiously to 
grant certificalcs of authority under thls Section and •bat 1M aranr of 
ecrtifiqtca not be afiectcd h,y qUqtjon gC any qiJaia odw than tba·t 

sw;jfiqlly CQURta!f'cd lo rbl! wh¥K¢1ion. (emphasis at.dcd). 

14. 'JiCO bu &tipulalcd to all the fllltonl that an applicant must po11ess in order to receive 

a certificate of authority to provide altcmativc local cvNnjtr ttlccommunica11ons aervlce under 

Sectlo.n 364.337(1) and (2), Fl.a. Stat. See, Sec:tloo 120.~13)(b), FIL Stat. 

1HEREFORE, the Petition for Leave to lnttrvmc filed by 1 'Xil.n this docket should be 

DISMISSED. 

IS. 1o addition to the foregoinl!. it is axiomatic !hat an nttrvcnor to an !ICtion "must 

oa:ept the record and plc:edlnp as be finds them and can 1101 raix new iJ cuct. although be may 8I'JIUC 

the issues as they epply to bim as 11 put)', NatlooaJ Wjldljfl: Fc:rlmdgn.Jnc y Oli$1QD SJI So.2o 

996,998 {Fia 1st DCA 19U). 1bll conceplls reflected In the lntenaltloo n.tlc of the Public Service 

Commission. Rule 25·22.039, F.A.C., wtlich provides that "lnttrvcnoniAkc the cue as they find 

it" 

s 
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16. 'l1lo Pedtloo oo Propoted ~ Acdoo IUcd by the lorida Competitive Carrien 

Association (FCCA) provides that the FCCA "disputet ... thal the grantina of atatewidc ALEC 

authority to BeiiSoutb BSI!, Inc. would not clrcumvcot the procudina dnlancd to ensure dull 

BellSoulh c:ocnpli=a with all oblipionl impoled on it by the TelecommunicatioN Act of 1996." 

FCCA Petition, p. 6, 111. The thrust of the FCCA't alleptlons were baed upon the effect or the 

ccrtificcion of 8cllSoutb BSE, Inc. oo the resale of the Bci1South ILEC's DdWolt clemenls. FCCA 

Petition. pp~, 'fl6-7. 

i7. The Protest of Propotcd Aacnc:y Action fllod by MCI provides u its I$SUCS or 

Material Fact that tho arent of the ALEC certification to BSE would allow the Bell South n.EC to 

circumvent jq obllptlons IS 811 ILEC UDdc:r the Tclccommuniallioos Act or 1996, mel would 

subject MCI to llll1i1r oompctitioo mel anti<Ompdit.ve cffccu of price tqUCC2lCS. MCI Protest, p.l. 

,16. As with tho FCCA Petitloo. MCI'• allegation~ ' ''Ct'C primarily lwod on 'tho cffccc of the 

cenifiCition oo the n:alcofthe Bc11South ILEC'J DdWolt cla..GliS. MCI Petition. pp.3-7,fl6-14. 

18. T'be Petition for Leave to lnlaveDe filod by TC< liJu 17 dlJpuud 111\lC$, IOO'IC of 

which add new iuuea to thole ralacd by FCCA and MCI. J llhouah IIWIY of tho I$SUCS relate 

acncrally to customc:r coofusion. the avoidance ofiLEC ~t.Wtics, unfair competition or anti· 

competitive eft'~ otbc:n have no such ocxus. See c.a. pp. 7-8,11k,m.o. 

llfEREPORE, to the ct1ent TCO'J Petition 14 noc dlsmi.uod in its entirety. 'lholc allepllons 

wblch e-~~ the acope of the p~occodlna u ralxd by FCCA or MCJ abould be diJml.ued. 

6 
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Dated th.iJ lf.l._day o( Jltl!W'J, 1998. 

llespeclfully Subminoi, 

<"' ··:?:.!... ... A ,..,.._ (, 

Mark H Elquire \ 
FloridaBatNo. l99737 
B. Oary Early. &quire 
Florida Bat No. 32SI47 
AKERMAN, SENTERFJ1T & EJDSON,P.A. 
216 Soulh Monroe Stteet. Suite 200 
T•llab•ncc, Florida 32301 
(BSO) 222·3471 
Auorocys for BciiSol.dh BSE.lnc. 
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CERDPICADOF SfjRYJCE 
I HEREBY CERTIFY that a copy oflhe forcgoina was fumbbcd to lhe foUowina parties 

by United StalCSJ mail or band ($ellvery thla ~i'ocSay of Jmuwy, 1998: 

8 y Hand Delivery to: 

Mllrtba Carter Brown 
Division of Lcge1 Services 
Florida Public Service Commi.ssioo 
2540 ShiiiiWd Oak Blvd., Room 390-M 
TaJiahossce, FL 32399-0850 

Joseph A . McGlothlin 
Vicki Gordon Kaufman 
I 17 S. Gadsden Street 
Tallahassee, FL :32301 
Counsel fo.r Florida Competitive Carriers Aaociation 

Richard D. Melson 
Hopping Green Sams 81: Smith 
Post Office Box 6S26 
Tallahassee, FL 32314 
Counsel for MCI TelccommunleatiOIIll Corp. 

Robert 0 . Beatty and Nancy B. While 
cio Nancy H. Sims 
150 S. Monroe Suut, Suite 400 
TaiJehassce, FL :3230 I 
Counsel for Bell South TelecommunicatioJU, Inc. 

Kenneth A. Hoffman, E«q. 
Rutlcdg~ Ecenia, Undawood. 
Purnell &: Hoffman, P .A. 

P.O. Box 551 
Tallab••scc, FL 32302 
Counsel for Telepon Communi.ca.tiOIIS Group, lne. 

Peter M. Dunb4r, &q. 
Barbara D. Auga, Esq. 
Pennington, Moore, Wilkinson 81: Dunbar, P.A. 
P.O. Box 10095 
Tallabossoe, FL .3;.302 
Counsel for Time Wlm!U AxS of Florida, L.P. 
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By U.S. Mail to~ 

Thomas K. Boad 
MCJ Telocommunlcations Corp. 
780 Jobntgn Feny Roed 
Suite 700 
Atlanla, OA 303-42 

Mic:bacl Mc:JU,e, &q. 
T elcport Communications Oroup. lne. 
2 Lafayette Cenue 
1133 Twcuty First Strcc:t. N.W. 
Suite400 
Washi.Qgtoo, D.C. 20036 

Carolyn Marek 
Time Wamt:l Cammllllic:alions 
Post Office BOx 210706 
Nashville, TN 37221 

Si~m~q~ 
E. OAR.' EARLY 
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